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Easter  Term, 


In  the  Ninth  Year  of  the  Reign  of  Oeoroe  IV. 


Spabkes  and  Others  against  Bell  and  Wife,      ^'^i;^* 

A  RULE  nisi  had  been  obtained  to  discharge  an  order  a  married 
made  by  BayUy  J.  for  discharging  Sarah  Bell  out  in  exeeotimi 
of  custody,  she  having  been  taken  in  execution,  together  bolS^isbiind 
with  her  husband,  on  a  ca.  sa«  issued  against  them,  and  ^^  ^^  ^^ 
for  issuing  a  new  writ  of  ca.  sa.  against  her.     By  the  JJJJ|J3  to^bT* 
a£Bdavito  it  appeared  that  Sarah  BeU  before  her  inter-  diichtr^id, 

*^'  unlof  It  ap- 

marriage  with  the    other   defendant    carried    on    the  peantiuuii» 
business  of  a  baker  at  Exeter^  and  became  mdebted  to  property^  even 
the  pkuntilb  in  the  sum  of  1 QOL  and  upwards.     In  Fe-  huabend  has 
bruary  1827  she  married  the  other  defendant,  having  undertibehT^ 
previously  conveyed  a  house  and  other  premises,  in  ^"^^^^^ 
which  she  had*  an  estate  for  her  own  life,  her  furniture 
and  stock  in  trad^  to  a  trustee  for  her  separate  use. 
Vol.  VIII.  B  Soon 


Bmlu 
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1828.       Soon  after  the  marriage  the  plaintiffi  commenced  an 
"  action  against  the  two  defendants  for  the  recoTery  c£ 

ttgamit  the  100/.  due,  and  arrested  them  both,  whereupon  they 
gave  baiL  The  husband  was  soon  afterwards  arrested 
for  another  debt,  and  committed  to  prison,  and  he  and 
his  wife  suffered  judgment  by  default  in  the  action 
brought  by  the  plaintiffs,  and  afterwards  a  ca.  sa.  was 
issued,  upon  whidi  the  husband,  then  in  custody,  was 
charged  in  execution,  and  Sarah  Bell  was  committed 
to  the  same  prison:  An  order  for  her  discharge  was 
made  by  Bca/Uy  J.,  and  the  husband  afterwards  obtained 
his  discharge  as  an  insolvent  debtor. 

The  affidavits  in  answer  did  not  deny  the  all^atioDS 
made  by  the  plaintifis,  but  shewed  that  the  house  was 
mortgaged,  not,  however,  to  the  full  value. 

Archbold  shewed  cause  and  contended,  that  the  ap- 
plication to  discharge  the  order  was  too  late,  the  hus- 
band having  in  the  mean  time  obtained  bis  discharge  as 
an  insolvent  debtor.  In  the  case  of  Miles  v.  Williams  et 
IZr.  (a),  it  was  held  that  a  debt  contracted  by  the  wife 
dum  sola  was  discharged  by  the  bankruptcy  of  the 
husband :  this  case  is  precisely  analogous ;  the  debt  was 
discharged  by  the  provisions  of  the  insolvent  act,  and 
the  wife  cannot  now  be  retaken  in  execution  for  it- 
She  cannot  obtain  her  discharge  under  the  insolvent  act. 
Ex  parte  Deacon  {b). 

Merewether  Seijt.  and  F.  KeUy  contr&  were  stopped 
by  the  Court. 

(a;  1  p.  Wnu.  S49.  (6)  5  JS.  j-  il.  759. 

Baylet 


IN  THE  NlVTH  YeaB  OF  GEORGE  IV. 

BATiiSyJ.    I  do  not  recollect  upon  what  ground        1MB. 
the  order  for  discharging  Sarah  Bell  was  made^  but  I 
am  satisfied  by  the  affidavits  now  before  the  Court  that       amui 
the  order  was  improperly  made.    The  debt  in  question 
was  originaUy  the  debt  of  the  wife,  by  the  marriage  it 
became  the  debt  of  the  husband  and  wife;  and  where 
judgment  is  obtained  in  an  action  for  such  a  debt,  the 
mle  as  to  the  escecution  is  correctly  laid  down  in  Tiddfs 
Practice^  1026.  (a),  *<  In  an  action  against  husband  and 
wife,  they  may  both  be  taken  in  execution ;  and  when 
the  wife  is  taken  in  execution  she  shall  not  be  dis* 
charged  unless  it  appear  that  she  has  no  separate  pro- 
perty out  of  which  the  demand  can  be  satisfied,  or  that 
'  there  b  firand  and  collusion  between  the  plaintiff  and 
her  husband  to  keep  her  in  prison."    There  is  no  pre- 
tence for  imputing  any  collusion  in  this  case^  and  it  does 
appear  that  the  wife  has  separate  property :  she  has  a 
house,  the  dear  rent  of  which  exceeds  by  8/.  a  year 
the  interest  of  the  mortgage  upon  it    I  am,  therefore, 
of  opinion  that  a  new  writ  of  ca.  sa.  must  be  issued. 

HoLROTD  and  Littlebalb  Js.  concurred. 

Rule  absolute  (i). 

(a)  9th  edit.  (6)  See  Z  WUt.  184. 
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Tkundayt 
jfyrii24ih. 

Wheraapsn- 
per,  who  had 
been  permitted 
to  oecupy  a 
pariah  house, 
went  away  from 
home:   Held, 
that  the  orer- 
■eert  might 
lawfully  enter 
and  resume 
potMSBiont 
without  giviog 
any  notice  to 
quit,  and  were 
not  bound  to 
purrae  the 
mode  pointed 
out  by  the 
S9G.3,  e.  12. 
«.S4. 


WiLDBOR  against  Rainforth  and  Another. 

HTRESPASS  for  breaking  and  entering  the  plaintiff's 
•  houses  making  a  disturbance  there^  and  carrying 
away  her  goods  and  chattels;  second  count,  for  ejecting 
the  plaintiff  from  her  house ;  third,  for  taking  her  goods 
and  chattels.  Pleas,  the  general  issue  and  several. spe^ 
cial  pleas,  alleging  in  substance  that  the  goods  and 
chattels  in  the  declaration  mentioned  were  the  property 
of  certain  persons  named  in  the  pleas;  that  they  were 
delivered  to  the  plaintiff  to  be  taken  care  of  and  re^ 
delivered  on  request;  that  the  plaintiff  took  such  bad 
care  of  them  that  they  were  in  danger  of  being  lost  or 
.stolen,  wherefore  the  defendants  by  the  command  of  the 
owners  entered  the  house,  the  outer  door  being  open, 
and  took  them  away.  There  were  other  pleas,  alleging 
that  the  plaintiff  refused  to  re-deliver  the  goods  on 
request,  wherefore  the  defendants  took  tliem.  To  some 
of  these  pleas  the  plaintiff  replied  de  injurifi,  and 
traversed  the  property  in  the  goods  as  laid  in  the 
others,  but  the  issues  taken  on  them  did  not  eventually 
appear  to  be  material.  At  the  trial  before  Alexander  C.  B. 
at  the  last  Spring  assizes  fot  Lincolnshire^  it  appeared 
that  the  house  in  question  had  for  some  time  been 
rented  of  one  Dennis  by  the  overseers  of  the  poor  of 
the  parish.  The  plaintiff  was  the  widow  of  a  pauper 
who  died  in  October  1826,  and  for  some  time  before 
had  received  parish  relief,  and  was  suffered  by  the 
overseers  to  occupy  the  house  in  question.  After  his 
death  the  plaintiff  continued  to  reside  in  it  with  three 

children 
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^Udren  of  W  husband  by  a  former  marriage,  and  for  1828. 
*whose  suppoit  she  received  an  allowance  from  the  purish,  ^  ^ 
until  the  4th  of  Jufy  1827|  when  she  went  from  home,  agaUat 
leaving  the  three  ehildren  there.  On  the  6th  the  de- 
fendantSy  being  overseers  of  the  poor,  entered  and  took 
possession  of  the  premises,  and  put  locks  upon  the 
doors^  and  took  away  the  children  to  the  workhouse. 
Abont  ten  days  afterwards  the  plaintiff  returned,  broke 
opea  the  locks,  and  resumed  possession  of  the  houses 
and  on  the  28d  of  July  the  defendant  Bdinforth  came 
to  the  houses  and  finding  the  door  locked,  required  the 
plaintiff  to  open  it,  which  she  reused  to  do,  whereupon 
lie '  broke  open  the  door  and  carried  away  the  furniture, 
which  belonged  to  the  parish.  The  Lord  Chief  Barcm 
told  the  juiy  that  if  they  thought-it  was  a  parish  houses 
and  the  furniture  parish  property,  they  had  a  right  to 
enter  and  resume  possession  in  the  manner  pronred* 
The  jury  found  a  verdict  for  the  defendants. 

Dmman  now  moved  for  a  new  trial,  and  contended, 
that,  admitting  the  property  in  question  to  be  vested  in 
the  overseers  of  the  poor,  still  they  had  no  right  to 
take  possession  of  the  house  on  the  6th  of  JuLy^  but 
should  have  pursued  the  course  pointed  out  by  the 
59  6.8.  £?.  12.  S.24.  (a)    iBayleyS.   The  plaintiff  was 

merely 

(a)  By  which,  after  reciting  *<  tiiat  difficulties  have  Arttjuently  ariaen^ 
and  conaaderable  expenaea  hate  aomctiffles  been  incurred  by  reaaon  of  the 
icfuaal  o^pcnona,  who  have  been  permtUed  to  occupy,  or  who  hare  in- 
tnided  themaelTet  into  parish  or  toWn  houses,  or  other  tenementa  or 
dwellings,  built  or  provided  for  the  habitatioii  of  the  poor,  or  otherwiae 
bdott^ng  to  audi  parishea,  to  detiver  Up  the  possession  of  such  houses, 
leiieaents,  or  dwellings  when  tiiiereto  required,"  It  waa  enacted,  •*  that  If 
any  penmu  who  ahall  have  been  permitted  to  occupy  any  parish  or  town 
houses  or  any  other  tcnenent  or  dwelling  bekwging  to,  or  provided  by  or 

B  S  •* 


« 


1888. 


WxLOMft 

ogtttmi 
RAnrFOftTB. 


CASES  IK  SASTER  TERM 

merely  an  occupier  by  sdlerance.]  l*he  statate^  by 
implication,  gave  her  a  right  to  keep  possession  until 
the  expiration  of  the  notice. 

Lord  Tekterden  C.  J.  The  plaintiiF  was  not  tenant 
of  the  premises,  but  was  allowed  to  occupy  them  by  the 
parish  officers.  Her  occupation  was  in  fact  theirs. 
The  statute  was  not  intended  to  take  away  a  right 
which  the  owner  of  property  had  at  common  law  to 
enter  and  take  possession,  if  it  could  be  done  peaceably^ 
but  to  provide  an  expeditious  mode^  whereby  parish 
officers  might  obtain  possession  where  it  was  obstinately 
withheld,  and  that  they  might  not  do  that  which  had 
before  been  sometimes  done,  viz.  might  not  turn  occn* 
piers  out  vi  et  armis,  which  led  to  further  expense  and 
litigation.  Here  the  plaintiff  had  gone  away,  the  de- 
fendants entered,  resumed  possession,  and  afterwards 
carried  away  the  furniture  which  belonged  to  them. 


at  Uie  diaige  of  any  parish  for  the  habitation  of  the  poor  thereof,  or  who 
shall  have  unUwfuUy  intruded  himself  or  herself  into  any  such  house,  &e. 
shall  refuse  or  n^lect  to  quit  the  same^  and  deliver  up  the  posse»ion 
thereof  to  the  churchwardens  and  oyerseers  of  the  poor  of  any  sudi  parish 
within  one  month  after  notice  and  demand  in  writing  for  that  purpose, 
signed  by  such  churchwardens,  &c.,  shall  have  been  delivered  to  tiie  per- 
son in  possession,  or  in  his  or  her  absence  affiled  on  some  notorious  part 
of  the  premises,  it  shall  be  lawful  for  any  two  of  bis  Majesty's  justices  of 
the  peace,  upon  complaint  to  them  made  by  one  or  more  of  the  church- 
wardens and  overseers,  &e.  to  issue  their  summons  to  the  person  against 
whom  such  complaint  shall  be  made,  &c. ;  and  such  justices  are  hereby  em- 
powered and  required,  upon  the  appearance  of  the  defendant  or  upon  proof 
on  oath  that  such  summons  bath  been  delivered,  &c.  as  hereby  directed, 
Co  proceed  to  hear  and  determine  the  matter  of  such  complaint ;  and  if 
they  shaU  find  and  adjudge  the  same  to  be  true,  then  by  warrant  under 
their  hands  and  seals  to  cause  possession  of  the  premises  in  question  to 
be  delivered  to  the  churchwardens  and  overseers  of  the  poor  of  the  parish, 
or  to  some  of  them.'* 


AU 
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All  that  tbey  might  lawfully  do;  there  is  not,  tbereibre,       182B. 
any  ground  for  objecting  to  the  verdict. 


Batley  J.  The  provisions  of  the  statute  are  equally 
applicable  whether  the  party  has  wrongfully  intruded 
himself  into  the  premises  or  has  been  suffered  by  the 
parish  officers  to  occupy  them.  Now  it  never  could 
have  been  intend^  in  the  former  ca$e  that  the  officers 
should  not  be  at  liberty  to  resume  possession,  if  that 

m 

could  be  done  without  a  breach  of  the  peace;  I  am, 
tber^ore*  of  opinion  that  the  statute  does  not  apply  to 
the  present  case,  and  that  the  defendants,  having  the 
soil  and  freehold  of  the  house  in  question,  had  a  right 
^>  enter  and  take  possession  when  the  plaintiff  went 
^m  home. 

Rule  refused. 


WlLDlOE 

agairut 
Rainfoiitv. 


A  SSUMPSIT  on  a  promissory  note.    Plea,  general  A  promiMory 
issue.     At  the  trial  before  Park  J.  at  the  Spring  payible  to 

«  JL*  S»  on  dc* 

assizes  for  the  county  of  Stajffbrd  1828,  the  note  was  ni«nd,  b  a  pro- 

produced,  and  appeared  to  be  in  the  following  form :  ^^22  ST* 

« I  J.  WhUldon  of  F.  do  promise  to  pay  to  J.  Keates  ^^^^ 

the  sum  of  eleven  pounds  ten  shillings  on  demand,  with  Ae  »«^>^  ^ 

lawful  interest  for  the  same."  and  it  had  affixed  on  it  a  c  i84.,  and  re- 
quires a  stamp 

Stamp  of  one  shilling  and  sixpence  only.     It  was  ob-  oftwosbiUiogs. 
jected  by  the  defendant's  counsel  that  this  was  a  note 
payable  to  the  bearer  on  demand  of  a  sum  of  money 
exceeding  10/.,  but  not  exceeding  202.,  within  the  first 
class  of  promissory  notes  mentioned  in   the  BS  G.  S. 

B  4  c.  184. 
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1828.       c^  184.  schei.part  1.,  and,  therefore,  that  it  required  a 

stamp  of  two  shillings.     On  the  other  hand,  it  wb9 

affrin$t       insisted  that  the  first  division  of  that  part  of  the  schedule 

'Wbuloov. 

applied  in  terms  only  to  such  promissory  notes  as  were 
capable  of  being  re-issued  by  bankers,  and  that  by  the 
fourteenth  and  twenty-fourth  sections,  those  must  be 
notes  payable  to  the  bearer  on  demand;  that  this  was  a 
note  payable  to  the  payee  ohbf^  and  not  to  the  bearer, 
and  therefore  ^at  it  did  not  come  within  that  part  of 
the  schedule;  and  if  so,  it  must  be  within  the  next 
class  of  promissory  notes  mentioned  in  the  schedule,  viz. 
promissory  notes  for  tlie  payment  in  any  other  manner 
than  to  the  bearer  on  demand,  but  not  exceeding  two 
months  t^ier  datej  or  sixfy  days  after  sights  of  any  sum 
of  money  exceeding  SL  5s^  and  not  exceeding  20A,  and 
therefore  that  the  stamp  of  one  shilling  and  sixpence 
affixed  on  this  note  was  proper.  The  learned  Judge 
was  of  opinion  that  it  required  a  two-shilling  stamps 
'  "^  and  directed  the  plaintiff*  to  be  nonsuited,  but  reserved 

liberty  to  him  ,to  move  to  enter  a  verdict. 

W.  E.  Taunton  now  moved,  and  re-uiged  the  argu- 
ments used  at  the  trial. 

Lord  Tekterden  C.  J.  It  seems  to  me  that  the 
note  in  question  does  fall  within  the  first  part  of  that 
division  of  the  schedule  applicable  to  promissory  notes 
payable  to  the  bearer  on  demand,  and  that  it  does  not 
fall  within  the  second,  which  applies  only  to  notes  not 
exceeding  two  months  after  date,  or  sixty  days  after 
sight 

.  Batlet 
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Battct  J.     We  cannot  say  that  this  was  not  a  note        1828. 
which  might  be  re-issued,  for  by  the  stamp  act  other 


persons  than  bankers  may  take  out  a  hcense  to  re-issue        agamsi 

Whikldok. 

notes. 

Rule  refused. 


Z.^.  ..  ^..^.^^4^^ 


Richmond  against  Smith.  J^we/oy, 

f^ASE  on  the  custom  of  the  realm  against  the  de-  Whan  « tm. 

fendanty  an  inn-keeper,  for  the  loss  of  certain  goods  ^  mnTand  de- 
which  the  plainti£^  a  guest,  had  carried  with  him  to  the  ^^  lu^l^* 
defendant's  inn.     Plea,  the  general  issue.    At  the  trial  ^jj^^**^ 
before  Alexander  C.  B.  at  the  last  Spring  assizes  for  >^»  to  wfaicfa 

119  ■■■  "■* " 


NotHn^iam^  it  i^peared  that  the  plaintiff  went  by  a  ftom  wfaenn  it 

,  WM  itol«n : 

Stage-coach   firom  London  to  the  defendant's  inn  at  Held,  that  the 

NaUtngham^  having  with  him  several  packages.     Some  ntpoiidbie* 

of  them  were  taken  up  stairs  to  his  bed-room,  but  one  provodf^u^ 

package,  at  his  desire,  was  carried  into  the  commercial  JJ|J*J^J^  ^ 


room,  into  which  he  was  shewn.    It  was  the  usual  ^<»<^b» 

'  bouae,  thalug- 

practice  at  that  inn  to  take  all  the  luinrage  of  the  gage  would 

'^  -BO-©  have  been  d*. 

guests  into  their  bed-rooms,  unless  orders  to  the  con*  poaited  in  tho 

guaat'abed- 

trary  were  given.     The  package  taken  into  the  com-  room,  and  not 
mercialroom  contained  silks  of  various  kinds,  and  on  ctaliooin,tfno 
the  day  after  the  plaintiff's  arrival  at  Nottingham  he  ^^eni 
took  it  out,  to  exhibit  his  goods  to  different  customers :   ^^^ 
some  were  sold,  and  the  package  was  taken  back  to  the 
oommerdai  room,  from  which  it  was  afterwards  stolen. 
For  the  defendant  it  was  contended  that  the  plaintiff 
by  ordering  the  goods  to  be  taken  into  the  commercial 
room  took  them  under  his  own  protection,  and  there* 
fore  could  not  make  the  inn-keeper  responsible  for  the 

loss. 


Smixh. 


}0  CASES  IN  EASTER  TERM 

182a.       Io88.    The  Lord  Chief  Baron  told  the  jury  thiM;  the  de- 
„        '       feodant  was  ia  the  situation  of  a  carrier,  and  could  not 

RiCUMOlIB 

^amMi  get  rid  of  his  oonunon-Iaw  liability  unless  by  giving  an 
express  notice ;  and  under  that  direction  they  found  a 
verdict  for  the  plaintiff. 

Clarke  now  moved  for  a  new  trial,  and  contended  that 
the  Lord  Chief  Baron  mis-directed  the  jury  in  stating 
that  the  defendant  could  only  get  rid  of  his  liability  by 
express  notice.  In  Burgess  v.  Clements  (a)  it  was  held 
that  a  guest  who  desired  to  have  a  private  room,  in 
which  he  placed  his  goods,  out  of  which  they  were 
stolen,  had  exonerated  the  inn-keeper.  Here  the  goods 
but  for  the  plaintiff's  order  would  have  been  taken  to 
his  bed»room>  where  in  aU  probability  they  would  have 
been  safe.  But  he  chose  to  have  them  in  the  public 
room ;  it  is,  therefore,  but  reasonable  that  he,  and  not 
the  landlord,  should  suffer  by  the  loss  that  ensued. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  we 
ought  not  to  grant  a  rule  on  the  ground  of  the  supposed 
mis-direction  in  this  case.  It  appears  that  the  plaintiff 
went  to  the  defendant's  inn  as  a  guest,  taking  certain 
goods  with  him.  It  was  the  habit  of  the  servants  of 
that  inn  to  place  the  goods  of  their  customers  in  their 
bed-rooms,  but  the  plaintiff  chose  to  have  the  package 
in  question  carried  into  the  room  to  which  travellers  in 
general  resorted.  It  is  clear  that  at  common  law  when 
a  traveller  brings  goods  to  an  inn  the  landlord  is 
responsible  for  them.  And  if  it  had  been  intended  by 
the  defendant  not  to  be  responsible  unless  his  guests 
chose  to  have  their  goods  placed  in  their  bed-rooms,  or 

(a)  4  Hi.  4:$,  506. 

some 
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some  other  place  selected  by  him,  he  should  have  sud 
sow  In  this  respect  I  think  that  the  situation  of  the 
landlord  was  precisely  analogous  to  that  of  a '  carrier^ 
and  diat  the  direction  given  to  the  jury  was  right. 


11 


1828. 

RlCBVOVD 

agamsi 
Smitr. 


Batlst  J.  It  appears  to  me  that  an  inn-keq)er'8 
liabili^  very  closely  resembles  that  of  a  carrier.  He 
IS  primA  &cie  liable  for  any  loss  not  occasioned  by  the 
act  of  God  or  the  king's  enemies ;  although  he  may  be 
excmerated  where  the  guest  chooses  to  have  his  goods 
under  his  own  care. 

HoutoTD  J.  In  the  case  of  Burgess  v.  ClemenU  the 
plaintiff  asked  to  have  a  room  which  he  used  for  the 
purposes  of  trade,  and  not  merely  as  a  guest  in  the  inn. 
That  was  very  different  from  the  present  case. 

Rule  refused,  (a) 

(a)  See  1  BoU.  Abr.  Action  nar  due,  F.  pi.  5. 


Penny  and  Another,  Assignees  of  R.  Bun-     ^JISma. 
COMBE,  a  Bankrupt,  against  For. 

T\EBT  on  bond,  dated  tiie  7tii  Jim^  1817,  for  658A,  ^^/j^. 
ffiven  by  the  defendant  to  the  bankrupt  before  his  cd,  by  way  of 

•^  "^  .  .        Mt-off,  a  bond 

bankruptqr.    Pleas,  (afler  craving  oyer  of  the  condition  given  to  Um 

by  tiie  plainciffy 

of  the  bond,  whereby  it  appeared  to  be  for  the  payment  condiUonedfor 
of  S29/.  and  interest  on  the  7th  oijune  1822,)  first,  non  j^nui^^oa*^ 
est  ftctum.   Secondly,  that  R.  Buncombe  did  not  become  ^^"ichhld  bMo 
bankrupt  as  alleged  in  the  declaration.    Thirdly,  that  ^'^^^y  tb« 

defeodaDtf  aod 
that  a  certain  turn  was  In  arrear :  Held,  tbit  he  was  not  bound  to  profO  that  he  had  paid 
the  money  in  order  to  set  it  off,  but  that  on  production  of  the  bond  the  plaintiff  was  bound 
to  prore  p'-.yment. 

before 
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1828.       before  R.  Buncombis  became  bankrupt,  he  executed  an 
assignment  of  all  his  property,  bonds,  bills,  &c.  to  cer- 

of^aui        tain  persons  upon  certain  trusts,  and  that  the  trustees 
accepted  the   assignment  whereby  the   bond  in   the 
declaration  mentioned,  and  all  22.  Buncombe^s  beneficial 
interest  therein,  became  vested  in  the  trustees.  Fourthly, 
that  at  the  time  of  the  commencement  of  the  suit  there 
was  due  to  the  plaintiffs  upon  the  bond  in  the  declar- 
ation mentioned  455/.  for  principal  and  interest,  and 
that  before  the  said  22.  Buncombe  became  bankrupt,  to 
wit,  on  the  7th  of  June  1817,  he,  by  his  writing  obli- 
gatory, became  bound  to  the  defendant  in  the  penal 
sum  of  SOOLf  subject  to  a  condition,  whereby  (afiier 
reciting  that  certain  premises  of  the  defendant  were 
charged  witii  the  payment  of  an  annuity  of  50/.  to 
Elizabeth  Buncombe^  aiid  which  the  defendant  also  en- 
gaged to  pay,  and  that  A.  Buncombe^  in  consideration  of 
14>9/.  to  him  paid  by  the  defendant,  had  agreed  to  pay 
and  discharge  the  said  annuity  to  £.  Buficombe^  and  to 
indemnify  the  defendant  of  and  from  the  same,)  it  was 
declared  that  if  22.  Buncombe  did  well  and  truly  pay  the 
said  annuity,  and  indemnify  defendant  from  the  same, 
then  the  bond  should  be  void,  otherwise^  &c.     Aver- 
ment, that  after  making  the  said  last-mentioned  bond, 
to  wit^  on,  &c.  a  large  sum  of  money,  to  wit,  200/.  for 
and  on  account  of  the  said  annuity,  became  and  was 
due  and  in  arrear  to  the  said  £.  Buncombe^  and  that  at 
the  time  of  exhibiting  the  bill  of  the  plaintiffi  they 
were  and  still  are  indebted  to  the  defendant  in  the  sum 
of  2002.,  being  the  amount  of  the  said  arrears.    And 
further,  that  plaintiffs  at  that  time  were  and  still  are 
indebted  to  the  defendant  in  the  further  sum  of  300/. 
for  money  lent,  &c.    To  the  third  plea  plaintiffi  re- 
plied. 
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9  that  the  bond  did  not  pass  to  the  trustees.    To       18S8. 
the  fimrth,  that  they  the  plainti£&  were  not  indebted  as 
alleged.    At  the  trial  before   Gaseke  J.j  at  the  last       ^'^^ 
Spring  assizes  for  Somerset^  the  jury  found  a  verdict  for 
the  plaintiff  on  the  first  three  pleas.     In  support  of  the 
fourtlii  the  defendant  produced  the  bond  set  out  in  the 
plea,  but  did  not  give  any  evidence  that  he  had  been 
obliged  to  pay  the  annuity  to  E.  Buncombe.    For  the 
plaintiffs  it  was  contended,  that  the  defendant  could  only 
aet  off  what  he  had  paid,  and,  therefore,  in  the  absence 
of  proof  of  any  payments,  the  issue  on  that  plea  must 
be  found  for  the  plaintiffs.     The  learned  Judge  thought 
that  the  plaintiffs  were  bound  to  prove  payment  accord- 
ing to  the  condition  of  the  bond,  and  directed  a  sum  of 
200/.  for  the  arrears  mentioned  in  the  plea  to  be  de- 
ducted from  the  amount  of  the  verdict  on  the  other 
issues,  but  gave  the  plaintiff  leave  to  move  to  enter  a 
verdict  in  his  favour  on  that  issue  also. 

WUde  Serjt.  now  moved  accordingly,  and  contended, 
as  before,  that  the  defendant  could  not  be  entitled  to  set 
off  any  more  than  he  had  actually  paid. 

Lord  Tenterden  C.  J.  This  question,  arising  on  a 
plea  of  set-off,  must  be  treated  as  if  it  had  arisen  in  an 
action  on  the  bond.  Now  that  was  conditioned  for 
payment  of  the  annuity  as  well  as  for  indemnifying  the 
defendant;  and  had  an  action  been  brought  on  thb 
bond  the  obligor  would,  as  in  the  ordinary  case  of 
actions  on  bonds,  have  been  bound  to  prove  payment 

Batley  J.  If  the  bond  had  been  a  bond  of  in- 
demnity only,  the  defendant  must  have  proved  actual 

damage. 
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damage.  But  as  the  condition  was  for  payment  of  the 
annuity  the  onus  of  proving  paj^ent  was  upon  the 
phiintiffi.  Toussaint  v«  MartinnoiU  and  Jnoiher  (a)  is  an 
express  authoriQr}  that  where  a  bond  is  given  to  a  suretyy 
conditioned  for  payment  of  the  money,  the  sure^  may 
sue  upon  it  as  soon  as  the  condition  is  broken,  although 
he  has  not  been  called  upon  to  pay. 

Rule  refused 


(a)  S  T.  M.  100. 


85tfa. 


Maugham  against  Hubbard  and  Robinson, 
Assignees  of  Lancaster,  a  Bankrupt. 


not  guilty.    At  the  trial  before  Lord  TerUerden  C.  J*, 


^  to^^i^  A  SSUMPSIT  for  money  had  and  received.     Plea, 

receipt  of  a  ftttm  ~                        '      "   ~ 
of  money,  wae 

■hewn  an  ec-  at  the  Middlesex  sittings  after  last  term,  it  appeared  that 

knowledgment  /•                       •                i* 

of  the  receipt  the  action  was  brought  to  recover  from  the  assignees  of 

of  Mich  money 


aeeing  it  said 
that  he  had  no 
douht  hehad 
reeeiTod  it,  al- 
though he  bad 
DO  recollection 
oftiiefact: 
HeU,  that 


■igned  by  him-  the  bankrupt  202.  paid  by  the  plaintiff  to  the  bankrupt 
;  an  on  i^q^q  ]}|s  bankruptcy.  The  bankrupt  being  called  as  a 
witness  on  the  part  of  the  plaintiff  stated,  that  he  had 
dealt  with  the  plaintiff  several  years ;  that  in  November 
1822,  20/.  was  received  from  the  plaintiff  which  was 
not  carried  to  the  account.    A  rouirh  cash-book  kept  by 

this  was  suffi-  .  r      ^ 

dent  parol  evU  the  plaintiff  was  then  put  into  his  hands;  in  which  there 
payment  of  the  ^^  the  following  entry:  <<  4th  of  Naoember  1822.  Hr.-^ 
a^S^^  B^Lancaster.  Check  20/.  2J.-L.''  The  bankrupt  then  said, 
hUS^JtST"*  "The  entry  of  20/.  in  tiie  plaintiff's  book  has  my  mitials, 
ued  to  refresh    written  at  the  time;  I  have  no  recollection  that  I  received 

the  memory  of 

the  witness,       Uie  money ;  I  know  nothing  but  by  the  book ;  but  seeing 

andnotasevi-  o  ^  v 

deoee  of  the  payntnty  did  nol  nquun  any  itanp. 

my 
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my  initiids,  I  have  no  donbt  that  I  receiTed  the  money."       1628. 
It  was  contended  that  the  paper  on  which  this  entry  was 
made  ought  to  have  been  stamped  as  a  receipt;  but  Lord 
Tenierden  C.  J.  was  of  opinion,  that  thoogh  it  was  not 
itself  admissible  in  evidence  to  prove  the  payment  of  the 
money  the  witness  m^ht  use  it  to  refresh  his  memory ; 
and  that  his  having  said  that  he  had  no  doubt  that  he 
Teoeived  the  money  wa3  sufficient  evidence  of  the  fact.  A 
verdict  was  found  for  the  plaintiff,  but  liberty  was  re* 
served  to  the  defendant  to  move  to  enter  a  nonsuit,  if 
the  G>urt  should  be  of  opinion  that  this  evidence  ought 
not  to  have  been  received. 

BMnson  now  moved  accordingly,  and  contended^ 
that  as  the  entry  in  the  plaintiff's  own  book  could  be 
used  for  no  other  pu]:pose  than  that  of  proving  the  re- 
ceipt of  the  money  by  the  bankrupt,  it  ought  to  have 
been  stamped.  Here  the  witness  stated  that  he  had 
no  recollection  of  the  fact  of  the  receipt  of  the  money. 
The  effect  of  allowing  the  witness  to  look  at  the  entry 
to  refresh  hb  memory  was  to  make  it  operate  as  a  re»- 
odpt,  and  it  ought^  therefore^  to  have  been  stamped. 
He  cited  Hccmkins  v.  Warre  (a). 

Lord  Tenterben  C.  J.  In  order  to  make  the  paper 
itself  evidence  of  the  receipt  of  the  money  it  ought  to  have 
been  stamped.  The  consequence  of  its  not  having  been 
stamped  might  be,  that  the  party  who  paid  the  money, 
iii  the  event  of  the  death  of  the  person  who  received  it, 
would  lose  his  evidence  of  such  payment.  Here  the 
witness,  on  seeing  the  entry  signed  by  himself,  said  that 
be  had  no  doubt  that  he  had  received  the  money.    Th^ 

fa)  0j9.4C.  6Sb. 

paper 
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1828.       paper  itself  was  not  used  as  evidence  of  the  receipt  of 
the  money,  but  only  to  liable  the  witness  to  refresh  his 
'  ogmmi       memory ;  and  when  he  said  that  he  had  no  doubt  he  had 
received  the  money  there  was  suffideni  parol  evidence  to 
prove  the  payment. 

Bayi^sy  J.  Where  a  witness  called  to  prove  the 
ezecutbn  of  a  deed  sees  his  signature  to  the  attestation, 
and  says  that  he  is»  therefore,  sure  that  he  saw  the  party 
execute  the  deed,  that  is  a  sufficient  proof  of  the  exe« 
cution  of  the  deed,  though  the  witness  add  that  he  has 
no  recollection  of  the  fact  of  the  execution  of  the  deed. 

Rule  refused. 


Z  4La^^    /^4L7h^  /,2^45/Taa^. 
^f^y*  Henley  against  Soper  the  Elder. 

Bebtlicion  T^EBT  on  a  judgment   of  the   supreme  court  of 
colonial  court  judicature  in  Neagftmndland,  whereby  the  plaintiff 

meat  oHhe^'  recovered  a  debt  of  608/.  2d.,  with  costs  of  suit,  which 

^^^J^i^  were  taxed  at  561.  9s.  lid.    Count  for  interest     Plea, 

acoottot.    One  ^ji  debet.    At  the  trial  before  GaseleeJ.  at  the  last 

of  the  paitDen 

gave  his  ion  a    Spring  assizes  for  Devonshire^  the  proceedings  of  the 

power  of  attor- 

sej  « to  act  on  supreme  court  were  given  in  evidence,  whereby  it  ap- 
his behalf  in 
disK>lviDg  the    pearcd   that    on    the  4th   of  June  1825   the  present 

with  authority    plaintiff  presented  a  petition  to  that  court,  stating  that 

oAw^lmL  ^^  '^^  defendant  entered  into  certain  partnership  trans- 

fit:*^^£dcrdiat  ^^^^  in  1^1^'  ^^^^  in  1821  the  defendant  proposed 
thb  gave  the     i\^g^i  ^^y  should  close  their  concerns,  to  which  plaintiff 

■on  power  to  "^  * 

nihmit the ac-    assented;  that  plaintiff  had  been  unable  to  obtain  an 

counts  to  aibi- 

twtion.  account  of  the  affairs  of  the  partnership,  and  therefore 

prayed  that  the  court  would  order  him  to  be  furnished 

with    ^ 
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with   a   true  statement  of  the  accounts.     Upon  this       1828. 
petitioa  an  order  was  made  that  the  defendant  should 
appear  in  ooart  on  the  6tfa  of  June  to  answer  such 
questions  as  might  be  put  to  him  touching  the  matters 
set  forth  in  the  petition.    On  tlie  ISth  of  June^  JosejA 
SoperjvadoTj  as  the  attorney  of  his  father,  Jl  Soper  senior, 
appeared  in  court,  and  stated  that  he  had  it  not  in  his 
power  to  answer ;  in  consequence  of  which  the  cause 
was  ordered  to  stand  over  until  NaoenAer  then  next,  to 
allow  defendant  time  to  produce  a  statement  of  the  part- 
nership accounts.     On  the  6th  of  December  1825,  the 
plaintiff  in  his  own  proper  person,  and  the  defendant  by 
his  attorney  J.  Sqper  junior,  prayed  the  court  that  all 
matters  in  difference  between  them  might  be  submitted 
to  the  arbitration  of  A^B.  and  C.D.s  that  the  court 
would  be  pleased  to  appoint  an  umpire,  and  that  the 
award  of  the  arbitxators,  signed  and  delivered  into  court, 
might  be  made  a  rule  of  the  supreme  court,  and  be  con- 
sidered final  and  binding  on  them,  plaintiff  and  de- 
fendant.    To  which  prayer  the  court  assented,  and 
P.  If.  Esq.  was  by  the  court  appointed  umpire.    On 
the  25th  of  Jamuay  1826  an  award  was  made,  and  on 
the  12th  of  Juljf  1826  this  award  was  set  aside  by  the 
sapreme  court,  and  the  arbitrators  were  authoriseed  to 
enter  into  a  new  investigation  of  the  accounts  between 
the  parties,  upon  Mr.  Soper's  paymg  all  the  costs  already 
incurred  in  the  proceeding.     On  the  16th  of  Jufy  the 
arbitrators  made  a  second  award,  and  thereby  found 
thatjSqp^  was  indebted  to  Henley  in  the  sum  of  608/.  2£?., 
and  for  the  amount  of  this  award  the  supreme  court 
gave  judgment  for  the  plaintiff  on  the  Slstof  tAi^  1826, 
and  on  the  5th  oijtiy  1827  the  court  taxed  and  allowed 
the  plaintiff's  costs  at  56/.  95.  WdL    In  order  to  prove 
V0L.VIIL  C  the 
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2698.  the  aathority  of  J»  Soper  junior  to  appear  and  act'  m 
agent  for  his  &ther  in  the  supreme  court,  a  letter  was 
given  in  evidence  written  by  the  defendant  to  the  plain- 
tiff on  the  9th  of  April  1821,  wherein  he  staled  that  he 
was  determined  on  dissolving  his  connection  with  the 
plaintifi^  and  in  order  to  facilitate  that  object,  had  given 
his  son  a  power  of  attorney  to  act  on  his  behalf,  with 
authority  to  appoint  any  other  person  as  he  might  see 
fit.  And  also  a  petition  from  the  defendant  to  fhe 
supreme  court,  dated  the  SOth  Ntwember  1825,  praying 
lor  further  time  to  produce  his  accounts  before  the 
arbitrators.  For  the  defendant  it  was  contended  that 
the  proceeding  in  the  supreme  court  was  in  the  nature 
of  a  bill  in  equity  for  an  account  of  partnership  trans- 
actions, and  that  the  money  awarded  was  for  a  demand 
which  could  not  be  sued  for  in  the  courts  of  law  in  this 
country,  therefore  no  action  was  maintainable  on  the 
judgment;  secondly,  that  the  authority  given  to  the 
defendant's  son  did  not  warrant  a  submission  to  arbi* 
tration ;  and,  thirdly,  that  the  second  reference  did  not 
appear  to  be  made  with  the  assent  even  of  Soper  jvadou 
The  learned  Judge  directed  the  jury  to  find  for  the 
plaintiff  for  the  amount  of  the  foreign  judgment,  together 
with  the  taxed  costs  and  interest^  and  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit 

Wilde  Sexjt.  now  moved  accordingly.  The  case  of 
Carpenter  v.  Thornton  (a)  decided  that  an  action  will 
not  lie  on  the  decree  of  a  court  of  equity  in  this  country 
unless  the  decree  is  made  for  a  demand  constituting  a 
debt  at  law.    Now  it  cannot  be  supposed  that  this  court 

will 
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will  give  greatet  eBeet  to  the  decree  of  •  colonial  court       1838. 
than  to  a  decree  of  the  High  Court  of  <}haDcer7.    The       " 
decree  in  this  case  waa  for  money  due  on  a  partnership       ^^^ 
account,  lor  which  no  action  at  law  could  have  been 
maintained  in  this  country.    In  Sadler  r.  Bolnm{a\ 
which  was  an  action  on  a  decree  of  the  Coort  erf*  Ghan» 
CQiy  in  JamaieOf  made  for  payment  of  a  certain  sum 
after  deduodng  the  defendant's  costs,  it  was  held  that 
the  action  would  not  lie.    It  would  be  very  inoonyenient 
if  tbia  action  were  held  to  be  mabtainable,  for  the 
Sweign  jm^ment  is  only  primft  iacie  evidence  of  the 
debt»  PUUips  ^.  Hunter  {VU  fValker  y.  WitUr{c\  and 
the  defendant  must  haye  liberty  to  go  into  evidence  of 
the  partnenhip  accounts,  in  order  to  answer  the  plain- 
tiff's pmA  fecie  case.   At  all  events,  the  phundff  cannot 
rsoover  the  costs  and  interest    Secondly,  the  authority 
j^en  by  the  defendant  to  his  son  to  settle  his  afiairs 
dd  not  extend  to  the  mode  adopted,  viz.  by  submitting 
them  to  arbitration;  and  there  is  not  any  evidence  that 
the  son  assented  to  the  second  reference  which  tlie  court 
must  be  taken  to  have  ordered  proprio  vigore. 

Lord  Tbktebden  C.  J.  I  am  of  opinion  that  the 
verdict  in  this  cft^e  waa  right  The  action  was  founded 
on  a  decree  of  a  colonial  court  which  in  substance  fixed 
die  amount  of  a  balance  due  from  one  of  two  partners 
to  the  other.  There  is  a  great  difference  between  the 
decree  of  a  ooloniid  court  and  of  a  court  of  equity  in  this 
country.  The  colonial*  court  cannot  enforce  its  decrees 
here,  a  court  of  equity  in  this  country  may;  and,  therefor^ 
in  the  htter  case  there  is  no  occasion  for  the  interference 

(«)  1  Camfh.  SSSL  {f)  S  JET.  MU  410.  (c)  1  JOau^.  1. 

C  2  of 
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1BS8^       of  a  court  of  lair,  in  the  former  tbere  is,  to  prevent  a 

,,  failure  of  justice.    There  is  another  diflerenoe,  also :  in 

^pwut        considering  the  proceedings  of  a  colonial  court  we  must 

look  at  the  substance  and  not  at  the  form,  according  to 

the  rule  adopted  by  the  privy  council.    If  we,  sitting  in 

Englandf  were  to  require  in  the  proceedings  of  foreign 

courts  all  the  accuracy  for  which  we  look  in  our  own^ 

hardly  any  of  their  judgments  could  stand.     With- 

respect  to  Carpenter  v.  TkamtoHf  I  think  it  does  not 

establish  the  broad  principle  for  which  it  was  cited.    It 

appears  by  the  report  that  I  then  expressed  myself  with 

much  cautbn, .  and  I  do  not  find  that  I  ever  said  that  a 

decree  of  a  court  of  equity,  fixing  the  balance  due  on  a 

partnership  account,  could  not  be  enforced  in  a  court  of 

law,  unless  the  items  of  the  account  could  be  sued  for. 

My  judgment  proceeded  on  the  particular  circumstances 

of  that  case:  the  bill  was  for  the  specific  performance  of 

an  agreement^  which  is  a  matter  entirely  of  equitable 

jurisdiction.  But  it  is  a  general  rule,  that  if  a  partnership 

account  be  settled,  and  a  balance  struck  by  due  author 
rity,  that  balance  may  be  recovered  in  an  action  at 

law.  In  the  present  case,  the  first  step  appears  to  have 
been  taken  by  the  plaintiff  to  procure  an  adjustment  of 
the  partnership  accounts.  The  defendant's  son,  acting 
under  a  power  of  attorney,  appeared  for  his  &ther,  who 
was  thereby  made  virtually  a  party  to  the  suiL  Then 
the>Accounts  were  referred  to  arbitration.  The  first 
award  made  by  the  arbitrators  was  certainly  by  the 
authority  of  the  defendant^  but  that  award  was  dis- 
turbed ;  and  it  is  said  that  neither  the  defendant  nor  any 
person  on  his  behalf  consented  to  the  second  reference. 
But  looking  at  the  substance  of  the  proceedings,  and 
considering  that  the  second  reference  took  place  upon 

the 
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the  defendant's  paying  the  costs  of  the  first,  we  must        1828. 
presume  that  it  was  made  at  his  instance.    Then  we       „ 

HxNunr 

find  the  balance  of  a  partnership  account  duly  ascer^  ^nn 
tained,  and  a  decree  made  for  payment  of  it;  and  I  think 
a  promise  to  pay  the  debt  ascertained  by  that  decree 
may  and  ought  to  be  presumed.  If  so,  there  is  no  fault 
to  be  found  with  the  verdict  in  this  case.  In  the  case  of 
Sadler  v;  BobinSf  the  sum  due  on  the  decree  was  left  in- 
definite, the  costs  which  were  to  be  deducted  never 
having  been  taxed;  but  Lord  EUenborough  said,  that 
had  the  decree  been  perfected  he  would  have  given 
efifect  to  it  as  well  as  to  a  judgment  at  common  law. 

Batlet  J.  I  am  of  the  same  opinion;  and  it  appears 
to  me  that  the  case  of  Carpenter  v.  TTujrrOon  does  not 
militate  against  our  present  decision,  for  there  the  only 
obligation  on  the  defendant  was  to  pay  something 
awarded  on  equitable  principles.  But  an  action  at  law 
is  always  muntainable  for  the  balance  of  a  partnership 
account  duly  ascertained ;  and  it  cannot  make  any  differ- 
ence that  the  balance  in  the  present  case  was  settled  by 
the  Court  instead  of  by  the  parties  themselves  out  of 
Court.  Then  it  is  said  that  Soper's  son  had  no  autho- 
ri^'to  submit  the  accounts  to  arbitration;  but  I  think  he 
had  such  power,  and  that  we  must  presume  his  assent  to 
the  second  reference,  inasmuch  as  it  was  ordered  upon 
payment  of  costs  by  him. 

HoLRovB  J.  But  for  the  case  before  Lord  EUen^ 
borough  I  should  have  entertained  some  doubts  upon 
the  present  question.  That,  however,  is  an  authority  in 
fiivour  of  an  action  upon  the  decree  of  a  foreign  court  of 

C  3  equity 
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againU 


equity  if  duly  perfected.    Here  tfae  decree  was  per* 
fected. 

LiTTLEDALE  J.  I  am  entirely  of  the  same  opiofea  as 
to  the  sum  decreed  to  be  paid  as  the  balanoe  of  the 
partnership  account,  nor  do  I  see  any  objection  to  the 
demand  of  the  other  two  sums  for  costs  and  interest* 

Rule  reftised* 


Monday^ 
jiprU  28th. 


A  will  more 

than  thirty 
years  old  may 
be  read  in  evi^ 
dence,  withoi^t 
proof  of  its 
execution,  al- 
though the  tes« 
tator  has  died 
within  thirty 
years,  and  some 
of  the  subsorib- 
ing  witnesses 
are  proved  to 
be  rtill  linng. 
After  the  lapae 
of  a  period  of 
more  than  100 
years:  Held, 
also,  that  in  the 
absence  of  evi- 
dence to  the 
contrary,  the 
death  of  a  party 
without  issue 
might  be  pre- 
sumed. 


Doe  on  the  demise  of  Olpham  and  Wife  against 

WOLLEY. 

P'JECTMENT  for  lands  in  fVoreestershire.  Plea, 
the  general  issue.  At  the  trial  before  Vat^kan  B^ 
at  the  last  Sprbg  assiito  for  Woreester^  it  ai^peartd  thai 
the  lessors  of  the  plaintiff  claimed  as  derisees  of  Frances 
Wdleiff  who  was  said  to  be  heir  of  T.  WcXktff  v^ho  died 
in  I8OO9  seised  of  the  estate  in  question,  having  d^ 
vised  it  to  his  widow  for  life,  remainder  to  his  right 
heirs.  This  will  was  dated  the  Slst  February  1798, 
more  than  thirty  years  before  the  trial,  but  one  of 
the  subscribing  witnesses  was  proved  to  be  still  liviog; 
and  it  was  insisted  for  the  defendant  that  he  must  be 
called  to  prove  the  execution  of  die  will,  as  the  testator 
had  died  within  thir^  years.  Tie  learned  Judge  thought 
that  the  thirty  years  must  be  computed  from  the  date  of 
the  will,  and  over-ruled  the  objection.  In  order  to 
prove  that  Frances  Wottey  was  heir  of  T.  WcUey  the  tes- 
tator, a  deed  was  produced,  being  a  settlement  made  in 
1689,  on  the  marriage  of  Thomas  WcUey^  the  grand- 
fiither  of  T.  WoUey  the  testator ;  by  which  it  appeared 
that  he  had  several  brothers,  of  whom  Edooardj  the 

grand- 
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gnnd&ther  of  Notices  WoUey^  was  the  youngest.    No       18tt« 
evidenoe  was  giTen  to  shew  what  had  become  of  the 

Dos  dBQB« 

other  hrotheni,  or  that  ib&j  died  without  issue.    But      Olsmam 


wills  of  some  members  of  the  fiunily,  made  after  the  Wolut. 
date  of  the  marriage-settlement^  were  produced,  and  they 
did  not  mention  any  brothers,  except  ^%  grandfather  of 
T.  WoUq/9  the  testator,  and  the  grandiather  o{  Franca 
WcUejf^  The  learned  Judge  said  that,  in  die  absence  of 
any  evidence  to  the  contrary,  the  jury  might  presume 
that  they  died  without  issue,  and  the  jury  found  a 
vordict  for  the  {daiatiff. 

Can^fbdl  now  moved  for  a  new  trial  on  two  grounds ; 
first,  that  the  wOl  of  T.  WoUet/  was  improperly  re- 
ceived in  evideiice,  for  that  the  plaintiff  should  have 
odled  the  esiatmg  subscribing  witness  to  prove  the  due 
egecatioii  of  it.  There  is  a  great  difference  between 
deeds  and  wills;  the  former  take  effect  from  the  eze* 
cndoni  the  latter  finom  the  death  of  the  testator.  Thqr 
should  not,  dierefere^  be  received  in  evidence  without 
proof  of  the  execution,  until  thirty  years  from  the  death 
of  the  testator  have  elapsed.  Besides,  whatever  might 
be  thecase^  if  the  witnesses  could  be  presumed  to  be 
dead,  that  cannot  apply  where  evidence  of  their  exist- 
ence has  been  given.  In  M^Kenire  v*  Fraser{a)  it 
appears  to  have  been  thought  that  the  evidence  of  a 
subscribing  witness  to  a  will,  bearing  date  more  than 
thirty  years  before  the  trial,  could  not  be  dispensed 
with,  unless  it  were  shewn  that  he  could  not  be  found. 
Secondly,  the  learned  Judge  ought  not  to  have  allowed 
the  jury  to  presume  that  the  elder  brothers  of  Frances 

(a)  9  Vet,  5. 

C  4  WoUei^s 
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1828.        WoUmf%  grandfather  died  without  issue.    Doe  v.  Grif' 

""^"^      Jin  (a)  goes  further  than  any  former  case :  there  it  was 

Oldhax      proved  that  a  person  went  abroad  and  died  there,  and 

WoLur.      that  none  of  his  family  ever  heard  that  he  was  married^ 

and  it  was  held  that  he  might  be  presumed  to  have  died 

without  issue ;  but  there  the  party  having  died  tdiroady 

other  evidence  could  hardly  be  expected,  and.  that  was 

contraiy  to  the  case  of  Bichards  v.  Biduxrds^  cited  in  a 

note  to  the  report 

« 

Lord  Tenterden  C«  J.  As  to  the  first  point  I  am  of 
opinion  that  the  rule  of  computing  the  thirty  years  finom 
the  date  of  a.  deed  is  equally  applicable  to  a  will.  The 
principle  upon  which  deeds  afler  that  period,  are  re- 
ceived  in  evidence^  without  proof  of.  the  execution,  is^ 
that  the  witnesses  may  be  presumed  to  have  died.  But 
it  was  uiged  that  when  the  existence  of  an  attesting 
witness  is  proved,  he  roust  be  called.  Thaty.however^ 
would  only  be  a  trap  for  a  nonsuit..  The  party  pro^ 
ducing.the  will  might  know  nothing  of  the  existence  of 
the  witness  until  the  time  of  the  trial.  The  defendant 
might  have  ascertained  it,  and  kept  his  knowledge  a 
secret  up  to  that  time,  in  order  to  defeat  the  claimant. 
As  to  the  other  point  it  must  at  all  events  be  admitted^ 
that  the  death  of  the  grand&tber's  brothers  might  be 
presumed,  and  then,  in  order  to  raise  the  objection,  two 
affirmatives  must  be  presumed;  viz.  that  they  did. 
marry,  and  did  leave  issue.  I  think  that  would  be  very 
unreasonable,  and  that  the  direction  of  the  learned  Judge 
was  right. 

Rule  refused. 

(a)  l5EatU2SS. 
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Doe  on  the  demise  of  the  Honourable  Hbnrt  Monday, 
Watson,  Clerk,  against  B.  W.  Fletcher,  '^^^ 
Clerk. 

nrmS  was  an  ejectment  brought  to  recover  the  rectory  WUra  a  ptrty 
cf  the  parish  church  of  Kettering^  in  the  county  of  toAneioiyiii 
NorihampUm^  with   the  appurtenances;   and  also  the  ^fyfSndaff 
rectory  manor  of  Kettering^  otherwise  called  the  rectory  gi^"  •b«i«» 


manor,  with  the  rights,  members,  and  appurtenances  to  vour  or»|Mrt»- 

^  \  colar  penon,  at 

the  said  manor  belonging;  and  also  all  tithes  of  com,  thenqucrtof 

the  pstTODy 

&c.  arising  and  growing  within  the  parish  of  Kettering^  and  ww  initf- 
demised  by  the  Honourable  H.  Watson^  clerk,  to  the  dnctad,  and 
plaintiff  for  a  certain,  term  not  yet  expired.     Plea,  not  |,^  ^  y^  ^^ 
goilty.    At  the  trial  before  Hdbroyd  J.  at  die  last  assizes  ^l^^^^f 


for  the  county  of  Norihantpion,  it  appeared  that  the  de-  22°|^*^,^ 
fendant  bad  been  presented  to  the  rectory  of  Kfttering  i»wntcd  ^.  j?., 

and  be  was  in* 

by  Lord  Sondes  in  1814,  and  that  he  was  inducted  on  itituted  and  i». 

.  .        ducted:  Hel4 

the  14th  of  October  in  that  year,  and  on  that  occasion  that  he  might 
entered  into  a  bond  with  a  penalty  of  112,0002.,  the  con-  ncnt  for  Se 
didon  of  which,  after  recidng  ^  that  Lord  Sondes  was  Sh^^^^^^^^l^ 
the  patron  of  the  rectory  which  had  then  become  vacant  ^n^^" " 
by  the  death  of  J.  Knight^  the  late  incumbent,  and  that  P^emted. 
Lord  SondeSf  by  deed  bearing  equal  date  with  the  bond, 
had  presented  Fletcher  (the  defendant)  to  supply  the 
▼acancy,  and  to  be  rector,  in  order  that  he  might  be 
insCitoted  and  inducted  thereto  by  the  ordinary;  and 
that  Fletcher  had  agreed  to  resign  the  rectory  mto  the 
hands  of  the  ordinary  upon  sndi  request  and  notice  as 
therein  mentioned,  so  as  that  the  said  rectory  might 
thereby  again  become  vacant,  to  the  intent  and  for  the 

sole 
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1898. 

001  dm. 
Watmit 

FLxicBxm« 


sole  and  only  purpose  that  Lord  Sondes  might  be  enabled 
to  present  thereto  either  Henry  Watson  or  Bichard 
Watson  (his  brothers),  when  such  of  them  as  should  be 
so  presented  should  be  capable  of  taking  an  ecclesiastical 
benefice,''  was,  that  Fletcher  should,  upon  the  request  of 
Lord  Sondes^  resign  the  rectory,  and  parish  church  of 
Kettering^  with  the  appurtenances,  in  order  that  he, 
Lord  Sondes^  might  present  to  the  said  rectory  either 
Henry  Watson  or  Bichard  Watson^  when  such  of  them 
as  was  to  be  so  presented  should  be  capable  of  taking 
an  ecclesiastical  benefice.  This  bond  was  held  by  the 
House  of  Lords,  in  1826,  to  be  yoid(a).  The  King, 
on  the  26th  of  Jidtf  1827,  presented  H.  Watson^  the 
lessor  of  the  plainUfiP,  to  the  rectory;  and  he,  notwith- 
standing impediments,  read  himself  in  so  as  to  comply 
with  the  statutes  18  8e  14  Car.  2.  c.  6.  s.l*  It  was  con<* 
tended  that  the  action  of  ejectment  was  not  maintain^ 
able,  and  that  the  plaintiff  ought  to  have  proceeded  by 
quare  impedit.  The  learned  Judge  overruled  the  ob« 
jection,  and  a  verdict  was  found  for  the  plaintiff;  but 
liberty  was  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 


Clarke  now  moved  accordingly.  The  action  of  ^ect« 
ment  was  not  maintainable.  The  defendant  was  pre* 
sented,  instituted,  and  inducted  into  the  rectory ;  he  was 
therefore  in  possession;  the  church  was  full,  and  he 
could  only  be  removed  by  quare  impedit,  Bex  v.  The 
Bishop  of  Norwich  (i). 


Lord  Tbntbrdbn  C.  J.    The  lessor  of  the  plaintiff 
had  been  presented,  instituted,  and  inducted.     He  was 

(a)  3  Sing.  SOU  (ft)  Cro.  Jae.  585. 

therefore 
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therefore  put  into  corporeal  possession  of  the  chardi, 
with  the  rights  thereto  belonging,  and  ejectment  there- 
fare  was  TninntHinable,  Quare  impedit  is  the  proper 
remedy  where  the  church  is  fiill ;  but  here  the  church 
was  Toid,  because  the  presentation,  institution,  and  in* 
duction  of  Mr.  FUteker  having  been  made  in  omsider- 
adon  of  the  resignation  bond  which  was  simoniacal, 
were  void  by  the  statute  SI  Eli%.  c.  6.,  and  the  right  for 
that  turn  belonged  to  the  King.  The  churcb,  there- 
for^ was  not  full  at  the  time  when  the  lessor  of  the 
plaintiff  was  presented. 

Rule  refused  (a). 

(o)  See  Wmckcowbe  t.  The  Buhap  of  Wmcketter,  Sob.  165. 


1828. 

BOK  dflBli 

Watsow 


Flrgiub. 


The  King  against  The  Inhabitants  of  Ashley  f^^ednaday. 

Hay. 


T  TPON  appeal  against  an  ordo*  of  two  justices  for  the 
lemoTal  of  J*  Sneapj  his  wife  and  children,  from 
the  township  of  Ashley  Hcoff  in  the  county  of  Derby^  to 
the  township  of  Muggintonj  in  the  same  county ;  the 
sessions  quashed  the  ordar,  subject  to  the  opinion  of 
this  Court  on  the  following  case :  — - 

At  Lady^day  18S5,  the  pauper,  J.  Sneap^  being  legally 
settled  in  MugginUm^  hired  a  farm  in  Ashley  Hay  by  the 
year,  at  the  rent  of  54/.  per  annum,  payable  hal&yearly. 
He  held  and  resided  upon  the  said  farm  for  more  Umn 
twelve  months,  and  he  paid  rent  on  account  of  the  same 
to  the  amount  of  402.,  but  he  did  not  pay  a  whole  year's 
i^t  for  the  same  prior  to  his  becoming  chargeable  to 
and  his  being  removed  by  Ashley  Hay  township.    He 

was, 


Since  the  stft- 
tateSGi  4^ 
c.  57.  in  order 
togainAWt- 
tlement  bjr 
letUiog  upon  a 
tenement,  tbe 
leseivod  rant 
for  one  whole 
year  (wheterer 
be  its  amonnt) 
must  be  paid. 
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1828.       was,  prior  to  the  22d  of  June  1825,  charged  in  respect 
"~7"       of  the  farm  in  two  assessments  for  the  relief  of  the  poor. 

TheKxira  ^  r       » 

agamtt        and  with  the  public  taxes  of  Ashley  Hay  township,  and 

Hie  Inhabit-  ,.       .  i  i  -      /•  <•        i 

rats  of  applications  were  made  to  him  for  payment  of  such  taxes 
prior  to  the  said  22d  otjune  1825,  but  he  did  not  pay 
the  same  till  after  the  \0\!ti  of  Jidy  1825. 

N.  B,  Clarke  in  support  of  the  order  of  sessions.  The 
pauper  gained  a  settlement  in  Ashley  Hay  by  reason  of 
his  having  rented  a  tenement  at  an  annual  rent  exceed- 
ing the  value  of  10/.,  and  having  paid  more  than  10/.  on 
account  of  one  year's  rent  The  question  raised  by  this 
case  (which  was  reserved  by  the  sessions  before  Bex  v. 
Ilamsgate{a)  was  published)  is,  wheAer  the  statute 
6  6.  4.  c.  57.  requires  that  the  whole  year's  rent  should 
be  paid,  or  rent  to  the  amount  of  10/.  only.  It  must  be 
conceded  that  in  Rex  v.  Ramsgate  it  was  decided  by  this 
Court  that  since  the  6  G.  4.  no  settlement  could  be 
gained  by  settling  upon  a  tenement,  unless  the  enUre 
rent  reserved  for  the  term  of  one  whole  year  (whatever 
be  its  amount)  be  actually  paid.  Such  a  construction 
of  the  statute^  however,  makes  the  words  **  for  the  term 
of  one  year  at  least"  wholly  inoperative ;  and  this  in- 
convenience will  arise  from  it,  that  in  every  case  it  will 
be  a  question  of  fact  whether  the  whole  rent  was  paid. 
That  case  was  not  decided  by  the  whole  Court  The 
object  of  the  statute  was  to  give  a  party  a  settlement 
who  occupied  property  of  the  annual  value  of  10/.  and 
paid  rent  to  that  amount 

li/fies  Clinton^  contra,  was  stopped  by  the  Court 

(a)  6^.j-C.718. 

Lord 
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Lord  TENX'ERDkN  C.  X    I   entirdy  concur  in  the       1988. 
judgment  delivered  by  the  Court  in  Bex  v.  Bam^ate.      _ 
and  in  the  reasons  upon  which   that  judinnent  was        agamst 

^       J   J        _,  ,  The  Inhabit. 

founded.     That  case  is  expressly  in  point,  and  must       anuof 
govern  our  decision  in   the  present.     No  settlement 
was  gained  in  Ashley  Hcy^  because  one  year's  rent  was 
not  paidy  and  the  order  of  sessions  must,  therefore,  be 
quashed.  % 

Order  of  sessions  quashed. 


AiButr  Hat. 


The  King  against  The  Inhabitants  of         1?*^' 

Birmingham. 


UPON  an  appeal  against  the  order  of  two  justices  for  Where  »  mer- 
riftso  wee  bo» 

the  dty  and  county  of  the  city  of  Coventry^  whereby  lemnlked  by 


iMke  Smitk  and  Elizabeth  Smith  his  wife  were  removed  ^  gjim  ^^ 
fiom  the  united  parishes  of  &iii^  Jlffi:Aa«;  and  d^^  ^'^^^ 

Trim^9  in  the  city  and  county  of  the  city  of  Coventry^  t^^fT^ad 
to  the  parish  of  Birmingham^  in  the  county  of  Waraoick^  ^^  <^  ^^^ 

ooneeDt  to  U10 

the  court  of  quarter  sessions  confirmed  the  order,  sub-  marriage: 

^  Held,tbetit 

jeet  as  to  so  much  of  the  order  as  respects  the  settlement  ww  nercrtfae- 
of  Elizabeth  Smith,  therein  described  as  the  wife  of  lAtke  4  g.  4.  e!  75. 

Smith,  to  the  following  case :  —  requine  rach 

The  pauper,  Luke  Smith,  was  married  to  Elizabeth  ^^^^ 
Smith,   then  Elizabeth  Bratt,  in  the  year  1826,  by     ^'^T^the 

'  "  "    memese  ot  a 

license,  he  then  being  a  minor  under  the  age  of  twenty-  f"»^«  5"?* 

is  brougbl 

one  yeaiB,  and  having  his  father  then  livings  who  did  about  ^  the 

T  J  1       ftaudof  pari«h 

not  consent  to  his  said  marriage.    It  was  objected  by  officeii,  that 
the  appellants  that  his  marriage  was  void  under  the  new  ^^nt  herfrtm 
matriage-act,  stat.  4  6.  4.  c.  76.,  for  want  of  the  Other's  JSmenrbiTuM 
consent:  the  objection  was  overruled  by  the  court.  The  g^^.,   ^ 

appellants  P^**""- 
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ISSi*  appellants  then  offered  eridenoe  to  prove  that  at  the 
_-  -  time  of  said  marriage  Elizabeth  Smkh,  then  EUzabefh 
^frin#  Bratt^  was  settled  in  and  chargeable  to  the  parish  of 
•Buof  lAUle  Packingtotif  and  that  the  marriage  was  effected 
and  broagfat  about  by  a  fraudulent  ecmtriTance  and  con- 
spiracy of  t^  overseers  oi  the  parish  of  Little  Paekkig- 
ion^  for  the  puvpoae  of  chatting  die  settlement  of  £&«»• 
beth  Smitkf  then  ^zaietk  Brait^  from  the  parish  of 
Lktle  PacUngkm  to  the  parish  of  Birmittgham^  in  which 
Luke  Smith  was  then  settled.  The  court  of  quarter  ses- 
sions refused  to  admit  the  evidence,  and  confirmed  the 
order  of  removal,  subject  to  the  opinion  of  the  Court  of 
King^s  Bench,  fiirst,  upon  the  validity  of  this  marriage 
within  the  provisions  of  the  statute  4  G.  4.  c.  76. ;  sOi- 
condly,  upon  the  propriety  of  the  rgecdon  of  the  above* 
mentioned 


Amos  and  ISU  in  support  of  the  order  of  sessions* 
This  questioB  depends  upon  the  last  marriage*act,  4  O.4. 
€•  76.^  and  that  does  not  make  the  consent  of  parents 
requisite  to  the  validity  of  a  marriage  by  licence,  although 
the  parties  may  not  be  of  i^.  By  the  86  G»  2.  c.  SS* 
&  II.  such  consent  was  made  essential  to  the  validity  of 
the  marriage;  but  that  section  was  specially  rqsealed  by 
the  S  6. 4.  c  75.  s*  1.,  whkh  recites  that  great  evils  and 
injoBtioe  had  arisen  from  the  provision.  In  the  eighth 
and  sdtmeqnent  sections  of  the  latter  statute  certain 
new  pcovisioiis  are  made  respecting  the  solemnization 
of  marriages.  Those  new  provisions  were  repealed  by 
die  4G.4»tf.l7.,  and  the  regulations  contained  in  the 
26  G.  a.  c.  S9.  re-established.  But  so  much  ot  the 
96  G. 2.  cSS.  as  was  then  b  fbree,  and  the  4G.4. 
c.  17f  were  finally  repealed  by  the  4  G.  4.  c.  76.  j;  1. ; 
so  tluit  the  present  question  turns  entirely  upon  the 

provisions 
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prowioQs  of  the  latter  statute,  ahd  the  former  enact*       1898. 
ili^its  may  be  altogeUier  laid  out  of  consideration.    By 
the  sixteenth  section  it  was  enacted,  '*  That  the  father. 


TboKiMO 


llMJiibafai^ 

if  living,  of  any  party  under  twenty-one  years  of  age   _  muoi 
(anch  party  not  being  a  widower  or  widow),  or  if  the 
fiither  shall  be  dead,  the  guardian  or  guardians,  &C 
shall  have  authority  to  give  consent  to  the  marriage 
of  such  party ;  and  such  consent  is  hereby  required  for 
the  marriage  of  such  party  so  under  age^  unless  there 
shall  be  no  person  authorized  to  give  such  consent." 
It  will  be  argued,  that  as  the  law  requires  the  consent  of 
dbe  fiither,  if  it  be  not  given,  the  marriage  is  void.    But 
throu^iont  the  maniage-act  there  is  a  great  difference 
between  an  objection  that  avoids  a  marriage  and  one 
whidi  makes  it  the  duty  of  the  clergyman  not  to  proceed 
with  the  marriage  if  it  be  known  to  him.    In  section  32. 
certain  cases  are  specified  in  which  the  marriage  shall  be 
noil  and  void  to  all  intents;  but  the  case  of  a  marriage 
withoQt  consent  of  parents,  &C.  is  not  mentioned.  Again, 
in  section  25.  it  is  enacted,  **  that  if  any  ixdid  marriage^ 
solemnized  by  license,  shall  after,  &c.  be  proeured  by  a 
par^  to  such  marriage  to  be  s<demnized  between  per-- 
SODS  one  or  both  of  whom  sholl  be  under  the  age  of 
twenty-one  years,  contcary  to  the  provisions  of  this  act, 
by  means  of  such  party  falsely  swearing  to  any  matter  to 
which  such  party  is  heranbefore  required  personally  to 
swear,  Stc.  such  party  shall  forfiut  all  property  aocruing 
firom  the  marriage.''    And  the  statute  then  goes  on  to 
provide^  that  it  shall  be  secured  under  die  direetion  of 
the  Comrt  of  Chanceiy  or  Exchequer,  for  the  beiefit  of 
the  innocent  party  or  the  issue  of  the  marriage.    The 
lepslatnre,  therefore,  clearly  contemplated'  that  valid 
marriages  might  be  celebrated  without  proper  consent ; 

and 
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1828.       and  this  is  also  manifest  from  the  provision  made  for 
""""^       the  issue.    If  the  marriaire  were  void,  the  issue  would 
t^gamai       be  illegitimatef  and  it  is  not  probable  that  the  act  would 
ants  of       have  contained  a  provision  in  their  favour.    As  to  the 
BiuuvGKAx.  gg^jj J  pomt,  it  is  dear  that  the  justices  did  right  in  re- 
jecting the  evidence  of  fraud;  for  although  a  marriage 
be  brought  about  by  means  of  the  fraudulent  prac- 
tices of  overseers,  it  is  not  on  that  account  void,  JBea?  v. 
Watson  (a\  Beg  v.  Tarani  {b). 

GoiiUum  and  WaddingUm  oontriL  Mr.  Nolan  in  his 
treatise  laja  it  down  as  a  general  rule  that  no  settlement 
can  be  legal  which  is  brought  about  by  practice  or  com- 
pulsion (c).  [Lord  Tenierden  G.  J.  Does  the  rule  go 
further  than  this,  that  the  C!ourt  will  prevent  a  fraud 
from  having  its  effect  when  diat  can  be  done  with- 
out violating  some  higher  and  more  important  rule  ?*• 
Bctt^  J.  Mr.  Nolan  treats  the  case  of  marriage  as  an 
exception  from  the  general  rule  before  mentioned, 
p.  290.  n.  2.  and  292.  n.  70  Then  as  to  the  firat  and 
principal  question,  by  the  26  6. 2.  c.  33.  5. 11.  it  was^ 
expressly  enacted,  thtX  the  marriage  of  a  minor,  so- 
lemnised by  license,  obtained  without  the  requisite  con-' 
sent  of  parent  or  guardian,  should  be  mdl  and  void*' 
Those  words  are  not  found  in  the  sixteenth  section  of 
the  4  G.  4.  c.  76. ;  but  the  omission  of  them  is  not  suffi- 
cient to  make  the  marriage  valid,  if  there  are  other 
words  used  which  shew  a  contrary  intention  in  the 
legislature.  Now  section  14.  points  out  the  duty  of  the 
surrogate  on  gmiting  the  lieense;  he  is  not  to  make 
enquiry,  but  mer^y  to  tid^e  the  oath  of  the  party  as  to 

(a)  1  JTUt,  41 .  (6)  1  Boitt  538.  (c)  VoL  I  p.  S90. 

the 
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the  conseDt  of  parents,  &c.  and  other  matters  there        1828. 
specified.     Then  section  16.  specifies  who  shall  have      _^  ^ 
anthori^  to  give  consent  to  the  marriage  of  minors,        agiiin»t  ^ 

'  TTie  Inhabit- 

and  then  proceeds:  '<  And  such  consent  is  hereby  r^  amsof 
qmred  for  the  marriage  of  such  party  so  under  age, 
unless  there  shall  be  no  person  audioriased  to  give  such 
consent."  That  cannot  be  directory  to  the  person  grant- 
ing the  license,  for  his  duty  is  pointed  oat  by  the' four- 
teenth secdon.  It  must,  therefore,  apply  to  the  parties 
•themselves ;  and  it  would  be  very  absurd  if  the  legis- 
lature required  of  them  to  procure  the  consent,  and  yet 
made  the  marriage  good  without  it,  for  that  would  leave 
it  entirely  in.  the  option  of  the  party  to  obey  the  statute 
or  violate  it  Unless,  therefore,  the  want  of  consent 
vitiates  the  marriage,  section  16.  is  altogether  nugatory. 
Then,  as  to  the  expression  **  if  any  valid  marriage," 
&G.-  in  section  28.,  relied  on  by  the  other  side,  it  shews 
that  some  marriages  solemniaed  by  license  without 
complying  with  the  pro^sions  of  the  act  might  be 
invalid,  others  valid ;  sand  this  is  explained  by  sec* 
tion  26.,  which  says,  that  where  a  marriage  has  been 
by  license,  it  shall  not  be  necessary  to  prove  pre- 
vious residence  in  the  parish,  and  that  evidence  to  the 
contrary  shall  not  be  admitted  in  any  suit  touching 
the  validity  of  the  marriage.  The  legislature,  therefore, 
must  have  thought  that  but  for  such  proof  or  su6h  saving 
I^ovision,  a  marriage  solemnized  by  license  would  be 
void;  the  protection,  however,  is  not  extended  to  the 
case  of  a  marriage  without  consent  of  parents,  &c.  and 
-dierefore  the  truth  of  that  fact  remains  material,  although 
the  troth  or  ftlsehood  of  the  assertion  as  to  residence  is 

xoidered  immaterial 

Qtr.  adv.  vuU. 

;    Vol.  VIII.  D  On 
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182S.  On  the  following  morning  the  judgment  of  the  Caaxt 

^    ^  was  delivered  by 

The  Kixo  •' 

agaifui  Lord  Tenterden  C.J.  We  have  considered  the  vari^ 

The  Inhabit-  •  ti    x-      •  •  • 

ants  of  ous  Statutes  referred  to  by  counsel,  and  are  all  of  opinion 
that  the  marriage  in  question  is  valid.  A  marriage  under 
such  circumstances  would  by  the  26  6.2.  c.SS.  s.  1  !•  have 
been  void,  but  the  S  G.  4.  c.  75.  s.  1.  recites  that  seotion^ 
and  that  it  had  been  productive  of  great  evils  and  injoslttie^ 
and  then  proceeds  to  enact,  **  that  so  much  of  the  said 
statute  as  is  hereinbefore  recited,  as  fitr  as  the  same 
relates  to  any  marriage  to  be  hereafter  solemnised,  AaH 
be  and  the  some  is  hereby  repealed.''  The  second 
section  enacted,  that  marriages  theretofom  solemnised 
by  license,  without  such  consent  as  required  by  the 
former  act,  dtould  be  valid,  with  certain  limitations 
imposed  by  Ihe  third  and  four  following  sections. 
Then  the  eighth  and  subsequent  sections  contained  new 
provisions  as  to  granting  licenses  in  future.  These 
were  repealed  by  the  4  6. 4.  r.  17.,  which  restored  cer- 
tain parts  of  the  26  G.  2.  c.  3A.,  and  some  question 
might  be  raised  as  to  whether  that  part  of  the  3  6. 4. 
c,  76.  remained  in  force  which  repealed  the  11th  section 
of  the  fi6  G.2.  But  that  question  is  now  rendered  im^ 
material  by  the  4  G.  4.  c.  75.,  which  repealed  the  4  6. 4b 
r.  17.,  and  so  much  of  the  26  G.  2.  c.  SS.  as  was  then  in 
force.  The  only  statute,  therefore,  now  to  be  con* 
sidei-ed  is  the  4G.4.  c.75.,  the  fourteenth  section  of 
which  points  out  the  mode  in  which  licenses  are  to  be 
obtained,  and  the  matters  to  be  sworn  to  by  the  parties 
or  one  of  them ;  and  one  of  those  matters,  where  ehber 
of  the  parties,  not  being  a  widower  or  widow,  shdl  be 
under  the  age  of  twenty-one  years,  is,  that  the  consent  of 
the  person  or  persons  whose  consent  to  such  marriage 

is 
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is  required,  under  the  provisions  of  this  act,  has  been 
obtained  thereto.  Then  the  sixteenth  section  specifies  the 
persons  who  shall  have  power  to  consent,  and  proceeds, 
**  and  such  consent  is  hereby  required  for  the  marriage 
of  such  party  so  under  age,  unless  there  shall  be  no 
person  authorized  to  give  such  consent"  The  language 
of  this  section  is  merely  to  require  consent,  it  does  not 
proceed  to  make  the  marriage  void,  if  solemnized  with- 
out consent.  Then  the  twenty-second  section  declares, 
that  certain  marriages  shall  be  null  and  void,  and  a 
marriage  by  license  without  consent  is  not  specified. 
Thus  fiir,  therefore^  the  question  depends  upon  the  direc- 
tion in  the  sixteenth  section;  and  if  there  were  any  doubt 
iqpon  the  construction  of  that  section,  it  would  be  re- 
moved by  the  twenty*third,  which  enacts,  that  '*  if  any 
valid  marriage  solemnized  by  license  shall  be  procured 
by  a  party  to  such  marriage  to  be  solemnized  between 
persons,  one  or  both  of  whom  shall  be  under  age,  by 
means  of  fiilsely  swearing  to  any  matter  to  which  such 
party  is  required  personally  to  depose,"  not  that  the 
marriage  shall  be  void,  but  that  all  the  property  ac- 
cruing firom  the  marriage  shall  be  forfeited,  and  shall  be 
secured  for  the  benefit  of  the  innocent  party,  or  the  issue 
of  the  marriage.  This  is  a  penalty  for  disobeying  the 
direction  of  the  legislature  given  in  the  sixteenth  section, 
and  is  calculated  to  prevent  firaudulent  and  clandestine 
marriages,  by  depriving  the  guilty  party  of  the  pecu- 
niary benefit,  which  is  most  commonly  the  inducement 
moving  to  the  fraud.  For  these,  reasons  it  appears  to  us 
that  the  marriage  in  this  case  is  valid,  and  the  order  of 
aewons  right. 

Order  of  sessions  confirmed. 


18^8. 

The  KxMQ 

agnitut 

The  Inhabit* 

mnts  of 

BlUflNGBAK. 
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F^oyy  R,  B.  Burleigh   and  Others,   Executors  and 

Executrix  of  Robert  Burleigh,  deceased, 
against  E.  Stott,  Administratrix  of  T.  Stott, 
deceased. 

To  an  action  A  SSUMPSIT  CD  a  promissory  note  made  by  T.  Stotty 
M^MTenirpro-  the  intestate,  dated  4th  March  1818,  for  600/.,  pciy- 

"  an7^*!'the  ^^^^  *^  Robeft  Burleigh,  with  interest.  Common  money 
mera^nfre?  *  counts.  Plea,  first,  the  general  issue,  upon  which  issue 
brought  by        ^g^  loined :  secondly,  the  statute  of  limitations.     The 

payee  against  "^  '^ 

the  adminittra-  plaintifFs  replied,  a  writ  issued  on  the  Sd  of  October 

tor  of  i?.,  the      ' 

derendaat  1826,  by  the  plaintifis  as  executors  against  the  defendant 

pleaded  that  the  ...  .  . 

cause  of  action  as  administratrix.  Rejoinder,  admitting  the  writ,  but 
within  six  years,  alleging  that  the  causes  of  action  did  not  accrue  within 
pldnttfftook  *  ®^^  years  of  the  issuing  of  the  same,  upon  which  issue 
pWntiffJi^ed,  ^^  joined.  At  the  trial  before  Lord  Tenterden  C.  J., 
that  within  six    jjt  the  London  sittine^s  before  Michaelmas  term  1827,  a 

years,  and  dur-  ^ 

ing  the  lifetime  verdict  was  found  for  the  plaintifis  for  625^.,  subject  to 

of  /?.,  A.  made  ^  *  . 

a  payment  on     the  opinion  of  this  Court  on  the  following  caise :  On  the 

account  of  the  ,     -b^  m 

note.  B,  after.  4th  March  1818,    Thomas  Burleigh  and   Thomas  Stott 

wards  died :  •  i  .i      /•  n       • 

Held,  that  such  Signed  the  following  promissory  note : 

payment  oper- 
ated as  a  new      «  jf  600  London.  4th  March  1818. 

promise  by  J9. 

to  pay,  accord-        <<  On  demand  we  jointly  and  severally  promise  to  pay 

Ing  to  the  na-      mr       t>  ?         t»  i 

tureofthein.  Mr.  Robert  Burleigh  the  sum  of  six  hundred  pounds, 
that  his  admi.     ^^^h  lawful  interest  thereon/' 

nistrator  was 

liaMe  on  the  The  note  was  given  by  T.  Burleigh  to  Robert  Bur^ 

leigh  for  money  lent,  and  T.  Stott  was  merely  a  surety. 
On  the  10th  October  1818  T.  Burleigh  paid  to  Robert 
Burleigh  the  interest  then  due  on  the  note,  and  the 
following  indorsement  was  thereupon  made  upon  it  by 

R^rt 


note. 


^OTT. 
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BmAcH  Burleigh :  **  Received  the  interest  on  this  note        1828. 

to  the  10th  October  1818.    R.  BtirUigh:'     On  the  10th       

October  1820  T.  Burleigh  paid  to  Sobert  Burleigh  the  ^«m<< 
interest  then  due  on  the  note,  and  100/.  on  account  of 
the  principal,  and  thereupon  the  following  indorsement 
was  at  the  same  time  made  upon  the  note  by  Boberi 
Burleigh :  **  Received  the  interest  on  this  note  to  the 
10th  October  1820;  also  100/.  on  account  of  the  prin- 
cipal, leaving  due  500/.  R.  Burleigh"  From  his 
signing  the  note  till  his  death  T.  Stott  had  no  com- 
munication with  Thomas  Burleigh  about  the  note.  Ro- 
bert Burleigh  always  applied  to  Thomas  Burleigh  for 
money.  The  payments  on  the  10th  October  1818,  and 
10th  October]  1820,  were  made  by  Thomas  Burleigh, 
without  any  communication  with  T.  Stott.  T.^  Stott 
died  on  the  3d  March  1821,  and  Robert  Burleigh  died 
on  the  8th  July  in  that  year.  The  writ  of  latitat  in  this 
cause  was  duly  issued  on  the  3d  October  1826.  The 
question  for  the  opinion  of  this  Court  was,  Whether 
the  plaintifl&i  under  these  circumstances,  were  entitled 
to  recover. 

Chitfy  for  the  plaintiff  The  part-payment  of  the 
mon^  secured  by  the  note  within  six  years  by  Burleigh 
operated  as  a  fresh  promise  by  Stott  to  pay  the  residue. 
Where  the  fact  that  several  persons  are  partners  has 
once  been  established,  the  act  or  declaration  of  one 
partner  relating  to  the  subject-matter  of  the  partnership 
is  evidence  against  the  rest,  althou^  the  admission  be 
made  after  a  dissolntion  of  partnership,  Wood  v.  Brad^ 
ikk  (#?)•     In    fVhitcomb  v.   Whiting  (b)    the   acknow- 

(«)  1  Tamil.  104.  (6)  Doug.  652. 

D  3  ledgment 
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1828.  led^ent  of  one  out  of  several  makers  of  a  joint  and 
^  several  promissory  note  was  holden  sufficient  to  take  it 

gtf^  out  of  the  statute  of  limitaUons  as  against  the  others^ 
and  that  upon  the  ground  that  pa}rment  by  one  was 
payment  by  all ;  that  the  one  acted  virtually  as  agent 
for  the  rest,  and  that  an  admission  by  one  was  an  ad- 
mission by  ally  and  that  the  law  raised  a  promise  to  pay 
when  the  debt  was  admitted  to  be  due.  And  in  Perham 
t.  Itai/nal{a)  it  was  hdd,  that  an  acknowledgment  within 
six  years  by  one  of  two  joint  makers  of  a  promissory 
note  revived  the  debt  against  the  other,  although  that 
other  had  made  no  acknowledgment,  and  only  signed  the 
note  as  a  surety.  In  Atkins  v.  TVedgold  {b)  the  payment 
was  made  after  the  death  of  one  of  the  promisors,  and 
the  other  was  liable  as  survivor.  It  was  a  payment  made 
by  him  in  his  own  right  and  on  his  own  account,  and 
not  on  account  of  or  as  agent  for  A,  But  in  this  case 
the  payment  was  made  during  the  life  of  T.  Stott^  and 
he,  by  signing,  had  made  his  co-promisor  his  agent  for 
the  purpose  of  making  any  payments  on  the  note^  and 
the  latter  executed  the  authority  by  making  the  several 
payments.  The  intestate  was  bound  by  those  payments 
in  the  same  way  as  he  would  have  been  if  he  had  made 
them  himself.  They  were,  therefore,  admissions  by  him 
that  at  the  time  when  they  were  made  the  debt  existed^ 
and  the  law  will  raise  a  promise  by  him  to  pay  the 
same. 

Alderson  contr^.  An  acknowl^gment  made  within 
six  years  operates  as  a  new  substantive  promise  to  piiy 
the  debt,  and  not  as  drawing  down  the  original  promise 

(a)  2  Bingk.  906.  (b)  9  J7.  ^  C.  95. 

to 
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to  the  time  when  the  admowledgment  is  made,  PiUam 
T.  Foster  (a).  It  is  not  true,  therefore,  that  the  statute 
of  limitations  proceeds  on  the  presumption  that  the  debt 
has  been  satisfied.  Suppose  instead  of  one  note  there 
bad  been  three,  one  joint  by  A*  and  B^  one  separate  by 
A^y  and  one  separate  by  £.,  a  payment  by  A*  on  the 
joint  note  will  operate  as  a  payment  by  B*  on  that  note^ 
hot  not  on  his  separate  note.  .  After  Stott  died  the  joint 
note  was  at  an  end,  and  the  plaintiff  was  compelled  to 
sue  on  the  note  as  if  it  were  the  several  note  of  the  de« 
fendant;  and  the  oase  must  be  considered  as  if  the  action 
were  brought  on  the  separate  note  of  B.  The  admission 
which  would  clearly  have  supported  an  action  on  the 
joint  note  will  not  support  one  on  the  separate  note^ 
The  whole  question  depends  on  this,  whether  one  of 
two  persons  joindy  and  severally  liable  is  agent  for  the 
other  for  all  purposes  connected  with  the  note,  whether 
he  ba  agent  to  make  acknowledgments  and  to  make 
payments.  He  is  agent  to  the  co-promisor  as  &r  only 
as  thor  joint  obligation  extends,  bat  no  further*  WMt* 
comb  ▼•  WkUw^  {b)  has  been  frequently  questioned,  and 
the  decision  in  that  case  is  at  variance  with  Brand  ▼• 
HasUrig{c) :  Jackson  v.  Fairbank{d)f  was  also  questioned 
in  the  case  of  Brandram  v.  Wharton  (e).  In  Perham  v. 
Baynal  the  action  was  brought  on  a  joint  note. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the  plain- 
tiff are  entitled  to  recover.  I  quite  agree  with  the  late 
decisions  which  have  established,  that  in  order  to  satisfy 
the  statote  of  limitations  there  must  be  evidence  of  a 

(a)  IB.^a  248.  (6)  Doug.  6S^ 

(c)  Doug.  652.  (cf)  2  H.  BL  S40. 

(e)  1  B.^A.4eZ. 

D  4  promise 


DfOTT* 
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1828.       promise  to  pay  widiin  the  six  years.     But  I  think  that 
""""^      in  this  case  there  was  sufficient  evidence  of  a  promise  by 

BvKuaon 

agamtt  the  intestate  within  six  years  to  pay  jointly  and  severally 
according  to  the  form  of  this  note.  Suppose  the  note 
had  been  joint  only,  there  could  not  have  been  any 
doubt  that  a  part-payment  by  one  of  the  joint  promisors 
would  refer  to  the  nature  of  the  note,  and  operate  as  an 
admission  by  all  the  joint  promisors  that  th»  note  was 
unsatisfied,  and  therefore  as  a  promise  by  all  to  pay 
the  residue.  Here  the  note  is  joint  and  several,  and  the 
plaintiffi  are  bound  to  sue  as  if  it  was  the  several  note  of 
the  intestate,  because  StoU^  one  of  the  joint  prombors,  is 
dead.  It  is  said  that  it  must  be  omsidered  as  if  there 
were  three  notes,  one  joint  and  two  several  notes,  and 
that  the  payment  by  one  only  operates  as  an  admission 
so  fiu:  only  as  the  joint  promise  is  concerned,  and  no 
further,  and,  consequei^ly,  that  the  joint  promise  being 
at  an  end  by  the  death  of  one  of  the  copromisors,  the 
action  is  not  maintainable.  >  If  we  were  so  to  hold,  I 
think  we  should  put  the  law  on  too  nice  a  distinction. 
I  am  of  opinion,  that  a  part-payment  by  one  is  an  ad- 
mission by  both  that  the  note  is  unsatisfied,  and  that  it 
operates  as  a  promise  by  both  to  pay  according  to  the 
nature  of  the  instrument,  and,  consequently,  as  a  pro- 
mise by  the  defendant's  intestate  to  pay  on  this  his 
several  promissory  note.  The  judgment  of  the  Court 
must,  therefore,  be  for  the  plaintifi, 

Bayley  J.  I  consider  this  as  a  joint  and  several 
promissory  note.  I  think  that  the  part-payment  by  one 
operates  in  point  of  legal  effect  as  a  new  promise,  by  all 
and  each  of  the  promisors,  to  pay  according  to  tlie  nature 
of  the  instrument 

HOLROTD 
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HoLROTD  J.  Whitcomb  v.  Whiting  (a),  and  Jackson  1828* 
V.  Fairiank  {b\  are  in  point,  and  must  govern  the  pre-  „^^^^^^ 
sent  case.  It  is  conceded  that  part-payment  by  one  of  agahut 
two  joint  promisors  within  the  six  years  being  an  ad- 
mission that  the  note  is  unsatisfied,  operates  as  a 
promise  by  both  to  pay  the  joint  note.  I  also  think  that 
SQch'payment  operates  as  a  new  promise  to  the  full  ex- 
tent cf  the  original  prcmiise  contained  in  the  instrument. 
The  joint  and  several  promises  apply  to  the  same  sum 
of  money.  It  was  a  joint  debt,  though  there  was  a  several 
promise  by  each  to  pay  it  In  the  case  of  a  joint  and 
several  bond  payment  by  one  operates  as  payment  by 
all  (c).  So  a  release  to  one  is  a  release  to  all.  In  this  case 
iS^o^  has  had  the  benefit  of  the  part-payment,  and  he 
ought  to  bear  the  burden.  It  seems  to  me  that  where  two 
persons  jointly  and  severally  promise  to  pay  one  and  the 
same  sum  of  money,  each  of  them  makes  the  other  his 
agent  for  the  purpose  of  making  any  payment  in  respect 
of  that  sum  of  money.  That  being  so,  then,  Burleigh 
made  the  payment  in  question  as  the  agent  and  by  the 
authoii^  of  Stott.  It  was,  therefore,  an  admission  by 
the  latter  that  the  sum  remaining  due  on  the  note  was 
an  exbting  debt,  and  it  operated  as  a  fresh  promise  by 
him  to  pay  the  same. 

Judgment  for  the  plainti£&. 


(a)  Doug.  652.  (6)  2  H,  Blaek,  340. 

(c)  See  Bac.  Ahr,  lit.  Obligationj  D  4, 
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sahirday.  The  Dock  Compsny  at  Kinoston*upon«Hull 

against  La  Marche. 

By  an  act  of     HPHIS  was  an  acUon  of  indebilatas  assampfit  far 

psrliamenty  X 

certain  persons  wbarfiige»  With  the  usual  money  counts.    Flea^  the 

were  incorpo-  .,1/.        «,x  i«. 

rated  as  the  general  uttue.  At  the  tfiai  before  .BoyftyJ.y  at  the  Spnng 
Company,  and  Baam»  for  the  oofinty  of  Yorky  18S7»  a  verdict  was  found 
f^^p^  for  the  plaintifiEs,  damages  7/.  Ss.  Sd^  subject  to  tba 
crown)^i^re  opini<»*  <>f  <his  conrt  on  the  following  case :  — 
f^^e^'w'^  The  plaintifi  were  the  dock  company  of  Kingston^ 
poses  of  the  act»  mon^HuUf  who  Were  incorporated  under  an  act  of  pat^ 

and  they  were 

authorised  to     llameut  passed  in  the  14  G*  S.    By  the  fifteenth  section 

make  a  docky 

quays*  wharfs,  they  were  authorised  within  seven  years  to  make  a  dock^ 
vras'enactod.^  and  a  quay  or  whariv  of  a  siaflSicient  and  convenient 
^^td^emfor'the  l®Qg^>  ^or  the  trade  and  business  of  the  said  town  and 

JrtTAl^OT^^t  P®**^  ^^*^  *^"'^  ^*"8e  along  the  side  of  the  dock 
other  thinp,  it   ^^^t  the  towu ;  which  quay  or  wharf  should  be  deemed 

was  provided,  -*     "^ 

that  «<  all  goods*  and  taken  to  be  a  Wal  quay  or  wharf  for  the  landing 

&C.  which 

should  be  land-  and  discharging,  lading  and  shippbg^  of  any  goods,  wares, 

upon  any  of  and  merdiandiee.    By  section  IB.,  after  reciting  that  in 

whai^whkh  Order  to  promote  an  undertaking  so  beneficial  with 

S^by^vhiturof^  refprd  to  his  Majesty's  revenue,  so  usefiil  to  navigation, 

?^.  ^  '^^^^  and  so  conducive  to  the  advancement  and  security  of 

be  liable  to  pay,  '' 

and  should  be     commerce,  his  Majesty  had  been  graciously  pleased  to 

charged  and 

chargeable  with  Signify  his  consent  to  grant  and  appropriate,  for  the  pur- 

the  like  rates  of 

wharfage  and  poses  before  mentioned,  and  no  other,  certain  premises 
were  usually      therein  described:  those  premises  were  granted  to  the 

taken  or  re- 
ceived for  any  goods,  &c.  loaded  or  tHschtirged  upon  any  quays  or  wharfs  in  the  port  of 
London:**  Held,  that  as  the  premises  were  only  vested  in  the  Company  for  the  purposes 
of  the  act  they  had  no  common-law  right  to  a  compensation  for  the  use  of  them,  and  that 
the  statute  did  not  give  them  any  right  to  claim  wliarfage  for  goods  shipped  off  from  their 
quays. 

dock 
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dodk  company,  to  be  applied  and  appropriated  for  and  1M8. 
lo  the  uses  and  parposes  before  mentioned,  and  for  the  ^  _. 
necessary  purposes  relative  thereto^  and  no  other.  By  '  inoii.Huu 
the  43  6.  S.f  after  reciting  the  former  set,  and  that  the  agamu 
dock  made  was  insoffident  for  tho  increased  trade  of  the 
port  of  HuUf  and  that  the  company  were  willing  to 
make  a  new  dock,  quays,  or  wharft,  8ic.  on  part  of  the 
premises  granted  to  them  by  the  former  act^,  power  was 
^ven  to  them  so  to  do,  and  they  are  now  the  owners 
and  proprietors  of  several  quays  or  wfaarfi,  and  ware- 
bouses,  situate  on  the  side  of  the  docks  erected  pursuant 
to  those  statutes.  The  claim  made  by  the  dock  com^ 
pany  was  of  the  sum  of  7L  Bs*  9^.,  being  the  amount  of 
wharfage  due  on  goods  loaded  by  the  defendant,  a 
merchant  at  HM^  on  board  certain  vessria  fhem  their 
wharfs.  It  was  admitted  by  the  defendant  that  the 
goodii  were  so  loilded,  and  that  the  sum  of  ?/•  St.  dtf., 
if  in  law  chargeable,  was  the  proper  amount  accohiiog 
to  the  rate  usually  chaiged  in  the  port  cS  London.  It 
Was  also  admitted  by  the  plmntitib  that  the  said  gooda 
bad  been  previously  landed  at  dieir  wharfs,  and  had 
paid  wharfiige  for  such  landing,  and  that  after  such 
payment  a  part  of  theiii  had  been  removed  to  the  pre* 
mises  of  the  defendant,  and  the  other  part  to  the  pre«- 
mises  of  other  persons,  where  they  had  respectivdy 
remained  for  some  time  previously  to  their  bebg  again 
brought  to  the  plainti£P's  wharfs  to  be  so  loaded  as  before 
mentioned.  By  section  46.  of  the  14  0. 5.  it  was  pro* 
vided  as  follows :  **  Provided  also,  and  be  it  further 
enacted  and  declared,  that  all  goods,  wares,  and  mer* 
chandize  which  shall  be  landed  or  di$charged  upon  any 
of  the  quays  or  wharfs  which  shall  be  erected  by  virtue 
of  this  act,  shall  be  liable  to  pay,  and  shall  be  charged 

and 
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18126;        and  chargeable  with  the  like  rates  of  wharfage  and  pay^ 
■"■""        ments  as  are  usually  taken  or  received  for  any  goods. 

The  KiNGrroK- 

usox-HuLL  wares,  or  merchandize  loaded  or  discharged  upon  any 
agtdnit  quay  or  wharfs  in  the  port  of  London,  and  shall  be  paid 
to  the  respective  company  and  owners  of  the  said  quays 
or  wharfs  so  to  be  erected  as  aforesaid,  in  like  manner 
as  the  rates  and  duties  established  by  this  act  are  hereby 
directed  to  be  paid/'  By  a  previous  section  (42,)  it  was 
provided  as  follows :  '^  And  be  it  further  enacted,  by  the 
authority  aforesaid,  that  in  consideration  of  the  great 
charges  and  expenses  which  by  the  making,  building, 
erecting,  and  providing  such  basin  or  dock,  quay  or 
wharf,  reservoirs,  sluices,  bridges,  roads,  and  works,  and 
the  supporting,  maintaining,  and  keq)ing  the  same  in 
repair  for  the  future  will  amount  unto,  there  shall  be 
payable  and  paid  from  and  after  the  said  SIst  day  of 
^    .  December  1774   to  the  said  company,  or  to  their  col- 

lectors or  deputies  for  their  use,  for  every  ship  or  vessel 
(the  King's  ships  of  war  and  other  ships  and  vessels  em- 
ployed in  his  Majesty's  s^vice  only  excepted)  coming 
into  or  going  oat  of  the  said  harbour,  basin,  or  docks 
within  the  port  of  KingstonHtpon-Hullj  or  unlading  or 
putting  on  shore,  or  lading  or  taking  on  board  any  of 
their  cargo^  or  any  goods,  wares,  or  merchandize  within 
the  said  port,  by  the  master  or  commander,  owner  or 
owners,  of  every  such  ship  or  vessel,  the  several  rates  or 
duties  of  tonnage  according  to  the  full  of  the  reach  and 
burden  hereafter  particularly  rated  and  described ;  that 
is  to  say  (here  follows  a  scale  of  rdtes) ;  which  rates  or 
duties  shall  be  and  are  hereby  vested  in  the  dock  com- 
pany as  their  own  proper  monies,  and  to  and  for  their 
own  proper  use  and  behool^  for  the  purposes  aforesaid, 
and  shall  be  paid  at  the  time  of  such  ship's  or  vessel's 

entry 
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entry  inwards,  or  clearance  or  discharge  outwards ;  or        1828. 
in  case  any  ships  or  vessels  shall  not  enter  as  aforesaid.   ^  "31 

,  ,  The  KiiroiTOW. 

then  at  any  time  before  such  ships  or  vessels  shall  pro-     i/k>n.Hu£l 

Dock  Compaoy 

ceed  from  the  said  port,  at  the  custom-house  in  the  said        ag,mnst 
port;  so  as  no  ship  or  vessel  shall  be  subject  or  liable 
to  the  payment  of  the  said  rates  or  duties,  or  any  of 
tbem,  more  than  once  for  the  same  voyage  both  out  and 
home^  notwithstanding  such  ship  or  vessel  may  go  out 
and  return  with  a  loading  of  goods  or  merchandize." 
And  by  the  42  6.  S.,  by  which  a  new  basin  was  author- 
ized to  be  made,  it  was  provided  as  follows :  <*  And  be 
it  further  enacted,  that  all  goods,  wares,  and  merchandize, 
which  shall  be  landed  or  discharged  on  any  of  the  wharfs 
which  shall  be  made  and  built  on  the  east  and  west  sides, 
or  north  and  south  ends  of  the  basin  or  dock,  and 
entrance  hereby  directed  to  be  made,  shall  be  liable  to 
pay,  and  shall  be  charged  and  chargeable  with  the  like 
rales  of  wharfage  and  payments  to  the  said  dock  com« 
pany  as  are  or  may  be  taken  or  received  by  them  for 
any  goods,  wares,  or  merchandize  loaded  or  discharged 
upon  the  quays  br  whar&  of  the  basin  or  dock  made  in 
pursuance  of  the  said  recited  act;  and  that  the  said 
dock  company  shall  have  and  be  entitled  to  the  like 
powers  and  remedies  for  the  recovery  thereof  as  are 
ffven  by  the  said  recited  act  for  the  recovery  of  the 
rates  and  duties  thereby  granted."   Besides  the  quays  or 
wharfs  erected  by  the  dock  company  under  the  diiierent 
powers  given  by  the  14G.S.,  there  were  also,  in  the 
town  and  port  of  HuUj  certain  other,  quays  or  wharfs 
the  property  of  difierent  individuals,  which  quays  or 
wharfe  were  erected,  pursuant  to  certain  provisions  in 
the  third  section  of  that  act.     By  that  section  it  was 
provided  as  follows :  '*  And  whereas  there  are  certain 

staiths 
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I6S64       staiths  situate  on  the  west  ride  of  the  river  HttU  between 

_  ^  r.  W.*a  ahip-yard  and  a  certain  staith  called  Batten 

010M.H0LL    Herring  Staith,  at  which  staiths  the  proprietors  thereof 

T[^nf^  Conpainr 

ifgamti  have  from  time  immemorial  landed  and  disdiarged, 
laden  and  shipped  goods,  wares,  and  merchandize ;  and 
whereas  it  is  reasonable  that  this  privilege  should  be 
continued  to  the  proprietors  of  the  staiths,  be  it  there* 
tore  further  enacted,  by  the  autboritjr  aforesaid,  thai 
when  and  as  soon  as  the  basin  or  dock  hereinafter 
mentioned  and  directed  to  be  made  shall  be  fit  for  the 
reception  of  loaded  ships,  and  not  sooner,  it  shall  be 
lawful  fiir  all  and  every  the  proprietors  of  the  said 
staiths  to  build  and  make  at  their  own  expense  and 
charge  commodious  quays  or  wharfs  <^posite  to  their 
said  staiths  respectively,  to  be  erected  upon  piles  of 
wood,  and  not  otherwise^  and  to  prcgect  into  die  haven 
of  the  said  river  JEZiuff  fifiteen  feet,  to  be  open  at  all  times 
to  the  officers  of  his  Majesty's  revenue  by  a  free  and 
clear  communication  with  the  common  staiths  adjoining; 
on  which  quays  or  wharfs,  when  so  made  and  erected, 
it  shall  be  lawful  to  ship  0%  land,  and  discharge  all 
goods  called  suftrance  goods,  that  is  to  say,  hemp, 
iron,  flax,  yarn,  timber,  ra£^  and  all  other  goods  and 
merchandiae  whatever  which  are  permitted  to  be  shipped 
off  or  landed  in  the  port  of  London  as  su&rance  goods, 
and  under  the  like  regulations." 

By  his  Majesty's  order  in  council,  dated  88d  Jufy 
1800,  afler  reciting  the  act  for  rebuilding  the  dtj  of 
X/mdon,  and  its  provisions  relative  to  whar&ge  rates  on 
the  quays  there  (which  by  that  act  were  to  be  settled 
by  an  order  in  council},  and  that  proper  provisions  lor 
that  purpose  had  not  been  made,  and  that  a  certain 

table 
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tnUe  of  rates  had  been  prepared,  whidi  table  of  mtes       1828. 
IS  set  out  in  the  order,  and  is  as  fdlovs :  —  — — 

The  Kiwanow- 
*•     "•  im>K*HirLL 

Alum,  the  ton,  -  -        1      8  1>0Gk  Company 

Arsenic,  the  ton,        -         -       1     8  La  Makcbs. 

and  so  on  for  other  goods,  a  certain  sum  for  each  ton, 
bag,  or  hogshead,  as  the  case  may  be,  the  said  order  in 
ooandl  conclndes  as  follows :  ^  His  Majesty  this  day 
took  the  said  table  of  rates  for  whar&ge  and  cranage 
into  his  royal  consideration,  and  hath  assessed  and  al- 
lowed, set  out  and  appointed,  and  doth  hereby,  with 
the  advice  of  his  privy  council,  assess  and  allow,  set  out 
and  appoint,  the  said  several  and  respective  rates  tat 
wfaarfiige  and  cranage  contained  in  the  said  table,  and 
-doth  order  and  appoint  that  such  rates  respectively,  and 
no  other,  shall  and  may  be  taken  for  the  wharfage  and 
cranage  of  all  such  goods  and  merchandize  respectively 
as  are  in  the  said  table  mentioned,  which  shall  at  any 
time  hereafter,  by  any  person  whatsoever,  be  brought 
unto^  shipped,  loaden,  or  unloaden,  at  or  from  any  wharf 
or  wharfs  within  the  ci^  of  Londony  or  the  liberties 
thereof,  and  that  it  shall  and  may  be  lawful  for  the  pi«- 
sent  owner  or  owners,  proprietor  or  proprietors,  of  the 
said  wharfs,  and  his  or  their  heirs  or  assigns,  lessees, 
tenants,  or  under-tenants,  from  time  to  time,  and  at  all 
times  hereafter,  to  demand  of,  and  receive  from,  every 
person  who  shall  hereafter  bring  unto,  ship  from,  or 
load  or  unload  at  the  aforesaid  quays  or  wharfs  respect- 
ively any  sudi  goods  or  merchandize  respectively,  the 
several  rates  for  cranage  and  wharfage  which  by  the 
aforesaid  table  are  assessed  and  appointed  to  be  paid  for 
the  same,  and  no  other;  and  to  the  intent  all  persons 
concerned  may  know  what  they  are  to  pay  for  the 

cranage 
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1828.        cranage  and  wharfage  of  their  goods  as  aforesaid,  it  is 
,  further  ordered,  that  this  order  and  table  of  rates  be 

Hie  KlNGSTOM- 

upoK.HuLL     published  in  the  London  Gazette^  and  that  a  copy  of  the 

Dock  Company       ,  i       i.        .  «•  i 

i^otnjt  said  table  of  rates  shall,  according  to  the  direction  of  the 
aforesaid  act  of  parliament,  be  kept  constantly  hanging 
up  in  the  most  public  part  and  place  of  each  and  every 
of  the  said  wharfs  or  quays,  and  another  at  the  Custom 
House,  for  all  persons  concerned  to  resort  unto,  and 
make  use  of  as  they  shall  have  occasion. 

The  case  was  argued  on  a  former  day  in  this  term  by 
Alderum  for  the  plaintiffs.  There  are  two  questions 
in  this  case;  first,  whether  the  act  is  really  ambiguous; 
and,  secondly,  whether  that  ambiguity  is  to  operate 
against  the  claim  of  the  plaintiffs,  or  against  the  re- 
striction of  their  general  right;  and  that  will  depend 
upon  whether  at  common  law  they  would  be  entitled  to 
wharfage  for  goods  shipped  off  from  their  quays  as  well 
as  for  those  landed  on  them.  If  their  rights  are  founded 
altogether  upon  the  act  of  parliament,  the  ambiguity 
must  operate  against  them,  according  to  the  principle 
laid  down  in  two  modern  cases,  Wateriiouse  v.  Keen  {a\ 
which  was  a  claim  of  toll  on  a  public  road,  and  Denn  d. 
ManifiM  v.  Difnond.{b\  a  questbn  on  the  stamp  act. 
But  the  present  case  states  that  the  plaintiffs  are  owners 
of  the  quays  and  wharis,  and,  therefore,  at  common  law, 
they  would  be  entided  to  a  remuneration  for  the  use  of 
them.  Hale  de  portibus  mariSf  pU  2.  r.  6.  The  London 
act  22  C  2.  c.  11.  5.21.  makes  this  clear.  It  recites 
that  great  exactions  have  been,  and  are,  exercised  by 
wharfingers  and  others  employed  about  the  whar&ge 

(a)  4  ^.  J  C.  200.  (h)  lb.  243. 

and 
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and  cranage  bf  goods  landed  or  shipped  off,  at,  or  from        1828. 
the  city  of  London^  and  for  remedy  enacts,  that  such  ^  *!! 
rates,  and  nb  other,  shall  from  time  to  time  be  taken  for     upon- Hull 

I.  -JL  jj  L       .  Dock  Company 

wharfage  and  cranage  as  by  his  Majesty,  with  the  advice    ^  nffaitut 
of  his  privy  council,  shall  for  that  purpose  be  assessed 
and  allowed  to  be  taken.     That  ^was  clearly  a  restriction 
of  the  common-law  right  of  wharfingers  to  charge  what 
they  pleased.     So  also  the  l^islature,  by  providing  that 
the  Hull  Dock  Company  should  take  the  like  rates  of 
whar&ge  as  are  usually  taken  in  the  port  of  London^ 
imposed  a  restriction  on  a  common-law  right ;  the  re- 
striction must,  therefore,  be  clearly  lilade  out;  and  if 
it  does  not  apply  to  goods  shipped  as  well  as  to  those 
landed,  the  platntifls,  as  owners  of  the  wharfs,  are  still 
entitled  to  demand  a  remuneration  for  the  use  of  them 
in  shipping  goods.    It  will  be  argued,  on  the  other 
side,  that  the  wharfage  dues  are  to  be  likened  to  the 
tonnage  dues,  which  are  only  payable  once  for  out  and 
home ;  but  it  is  to  be  observed,  that  they  are  paid  for 
going  out*     Then,  as  to  the  supposed  ambiguity,  the 
words   of  the   act  are,   that   ^*  goods   landed  or  diS" 
charged  shall  be  charged  with  the  like  rates  of  wharfage 
as  are  usually  taken  for  goods  loaded  or  discharged  upon 
any  quay,  &c.  in  the  port  o(  London.**     The  object  of  the 
I^slature  appears  to  have  been  to  put  the  wharfs  in 
London  and  Hull  upon  the  same  footing :  at  the  former 
wharfage  is  paid  whether  the  goods  are  landed  or  shipped; 
it  is,  therefore,  fair  to  conclude  that  in  the  HiM  dock  act 
the  word  landed  was  inserted  by  mistake  for  loaded* 
Upon  any  other  suppositicm  the  word  loaded  in  the  latter 
part  of  the  clause  b  altogether  useless ;  and  the  owners  of 
the  private  staiths  who,  before  the  act  passed,  clearly 
might  have  claimed  to  be  paid  for  the  use  of  them,  either  in 
Vol.  VI 11.  E  shipping 
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1828.       shipping  or  landing  goods,  will  be  deprived  of  that  pri- 
vileire*    The  14  6. 3.  c.  56.  s.  S.  recites,  that  there  were 
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uroK-HuLz.    certain  staitfas  at  which  the  proprietors  had  from  time 
airamti       immemorial  landed  and  discharged,  laden  and  shipped, 
goods,  and  then  gives  the  owners  power  to  erect  quays 
in  lieu  of  them;  s.  IS.  vests  other  staiths  in  the  cor- 
poration, and  gives  them  power  to  erect  quays  in  lieu 
of  them  in  the  same  manner  as  it  was  given  to  the  other 
proprietors  by  5.  S. ;  and  s.  45.  provides,  that  for  alL 
goods,  &c.  which  shall  be  landed  or  discharged  upon 
any  of  the  quays  or  whar&  which  shall  be  erected  by 
virtue  of  this  aoi;,  the  same  dues  shall  be  taken  as  for 
goods  loaded  or  discharged  in  London.     That  applies 
equally  to  all  quays,  whether  the  property  of  the  com- 
pany or  individuals,  and,  therefore,  has  the  effect  of 
controlling  pre-existing  rights,  consequently  it  should 
not  be  construed  so  as  to  narrow  and  restrain  them, 
unless  the  intention  of  the  legislature  so  to  do  is  quite 
apparent     The  word  landed  is  entirely  without  eflfect,. 
and  the  idea  that  it  was  inserted  by  mistake  for  loaded 
is  confirmed  by  the  subsequent  act  42  G.  S.,  which 
authorises  the  company  to  take  for  the  use  of  the  new 
quays  and  wharfs  the  like  dues  as  might  be  taken  for 
goods  loaded  or  discharged  upon  the  quays  made  in 
pursuance  of  the  former  act.     That  provision  would  be 
absurd  if  no  dues  might  be  taken  for  goods  loaded. 

Parke  contrk.  The  general  rule  as  to  construing 
acts  of  parliament  which  impose  a  charge  on  the  public 
is  applicable  in  this  case,  for  the  ownership  of  the  quays 
is  vested  in  the  plainti£&  <<  for  the  purposes  of  the  act, 
and  no  other."  Their  rights,  therefore,  depend  entirely 
upon  the  statute,  and  of  course  are  limited  by  it.  If 
that  be  so,  there  is  no  longer  any  question  to  be  dis- 
cussed. 
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ousBedi  for  beyond  all  doubt,  the  words  of  the  act  do        ]1828' 
not  impose  the  charge  in  unambiguous  language.     The  ^  "^ 
wocdfl  landed  and  disckarged  may  be  tautologpus,  bi)t  ^i^  r^^^** 
the  act  is  not  on  that  account  to  be  altered;  and  if  one        againtt 
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wharfage  duty  only  be  payable,  that  puts  tlie  owner  of 
goods  nearly  in  the  same  situation  as  the  owner  of  a 
9bip^  who  piiys  one  duty  for  the  voyage  out  and  home. 
It  is  trne^  that  according  to  this  construction  goods  may 
go  out  of  the  dock  without  paying  any  dues,  although  a 
ship  cannot;  but  that  e^^emption  may  have  been  given 
for  the  purpose  of  encouraging  the  export  trade.  Au 
mrgument  has  been  raised  as  to  the  supposed  hardship 
upon  the  owners  of  private  staiths,  but  that  does  not  in 
foct  exist:  their  privileges  are  recited  as  immemorial, 
and  they  are  gabled  to  substitute  quays  or  wharfs  for 
staitbs,  and  all  their  old  rights  remain  as  before*  An- 
other argument  was  founded  upon  the  42  G.  3.  in  which 
the  statute  14  6.  S..  imposing  the  dues,  is  mis-recited. 
But  the  3  JI 1.  c.  14.  recites  that  certain  sewers  only  are 
within  the  2S  H.S.  and  yet  it  has  been  held  that  such 
recital  could  not  restrain  the  operation  of  the  earlier 
statute,  Dore  v.  Grea/  (a). 

Cur*  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  Tekterden  C.  J.  Two  points  were  made  on 
behalf  of  theplainti&  in  this  case;  first,  that  they,  as 
owners  of  the  wharf,  were  at  common  law  entitled  to  a 
remuneration  for  the  use  of  the  wharf;  and,  secondly, 
that  they  had  such  right  upon  the  words  of  the  statute* 
Qur  opinipn  is  against  them  on  both  points.     On  the 

(oj  2  r.  n.  358. 

E  2  first. 


53  CASES  IN  EASTER  TERM 

182S.       first,  we  think  that  under  the  statute  in  question  the 

_  plaintiffs  cannot  claim  any  thing  that  is  not  expressly 

wpoK-Hutt    given.     It  contains  several  recitals,  and  in  particular 
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agamtt  that  it  is  expedient  that  lawful  quays  should  be  esta- 
blished  at  the  port  of  Kingston'-vpon'Htdl  for  the  ship^ 
ping  and  landing  of  goods  imported  there,  and  exported 
from  thence,  in  such  manner  as  thereinafter  expressed. 
It  then  gives  the  owners  of  private  staiths,  and  to  the 
corporation  of  HuUy  certain  powers  as  to  substituting 
quays  for  old  staiths.  It  then  enacts,  that  the  mayor 
and  burgesses  of  Htdlj  and  certain  other  persons,  shall 
be  a  corporation;  and  after  reciting  that  his  Majesty 
had  consented  to  give  them  certain  premises  for  the 
purposes  of  the  act,  it  vests  those  premises  in  the  Dock 
Company,  **  to  be  applied  to  the  uses  and  pu|rposes  men- 
tioned in  the  act,  and  no  other;"  and  section  25.  vests 
in  them  all  quays,  &c.  made  in  pursuance  of  the  act, 
except  those  substituted  for  staiths.  A  sum  of  money 
was  given  to  them  out  of  the  revenues  of  customs,  and 
other  money  was  raised  amongst  themselves;  and  by 
section  42.,  in  consideration  of  the  expense  of  making 
and  maintaining  the  dock,  certain  tonnage  duties  on 
shipping  were  given ;  and  by  section  45.  the  company 
were  authorized  to  demand  certain  whar&ge  dues. 
This  was  clearly  a  bargain  made  between  a  company  of 
adventurers  and  the  public,  and  as  in  many  similar 
cases,  the  terms  of  the  bargain  are  contained  in  the  act, 
and  the  plaintiffs  can  claim  nothing  which  is  not  clearly 
given.  We  come,  therefore,  to  the  second  question, 
viz.  Whether  the  dues  now  claimed  are  clearly  given 
by  the  act  ?  The  clause  particularly  applicable  to  this 
subject  is  the  forty-fiflh.  It  is  in  these  words:  "All 
goods,  &c.  which  shall  be  landed  or  discharged  upon 

any 
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''any  of  the  quays  or  whar&  which  shall  be  erected  by  1828. 
▼irtue  of  this  act,  shall  be  liable  to  pay,  and  shall  be 
charged  and  chargeable  with  the  like  rates  of  wharfage  uk>n-Hull 
and  payments  as  are  usually  taken  or  received  for  any  agoinu 
goods,  &C.  loaded  or  discharged  upon  any  quays  or 
wharfs  in  the  port  of  London^*  The  first  part  of  the 
secdon  specifies  what  goods  shall  be  subject  to  charge, 
those  landed  or  discharged.  It  then  specifies  what  rates 
shall  be  taken,  and  they  are  the  same  as  upon  goods 
loaded  or  discharged  in  London.  It  is  said  that  this  word 
loadedy  as  the  sentence  stands,  is  clearly  wrong;  but  we 
are  not  called  upon  to  give  an  opinion  as  to  that,  the 
charge  in  London  being  the  same  both  ways.  It  is  further 
said,  that  to  make  the  whole  sensible,  the  word  landed^ 
in  the  former  part  of  the  section,  should  be  read  loaded; 
but  at  the  same  time  it  must  be  admitted  that  the  lan- 
guage would  still  be  inaccurate,  for  it  would  then  speak 
of  goods  '*  loaded  upon"  the  quays,  whereas  it  should 
be  '^  loaded  from."  But  there  are  other  parts  of  the 
statute  which  remove  all  doubt.  It  first  recites  the 
statute  of  Car.  2.  relating  to  places  for  shipping  or  loadr 
ingf  and  landing  or  discharging  goods ;  then,  that  it  was 
expedient  to  establish  legal  quays  at  Hull  for  the  ship^ 
ping  ami  landing  of  goods  exported  and  imported.  Then 
it  speaks  of  staiths  at  which  the  proprietors  had  for 
time  Immemorial  landed  and  discharged^  laden  and 
shipped  goods.  It  is,  therefore,  clear  that  the  l^sla- 
ture  knew  how  to  use  terms  applicable  both  to  shipping 
and  landing  when  they  wished  to  do  so..  Another 
argument  was,  that  unless  wharfage  dues  could  be 
daimed  by  the  company  for  shipping  as  well  as  landings 
the  owners  of  private  staiths  would  lose  that  privilege. 
But  it  does  not  appear  clearly  that  they  ever  bad  a 

E  S  right 
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1828*       right  to  wharfage  diies  both  ways;  and,  at  all  events^ 
_   „  they  are  now  in  as  stood  a  situation  as  the  Dock  Com- 

The  KiKonoN-        *^  ^ 

upoN-HuLL    pany.     For  these  reasons,  we  think  that  our  judgment 

DookCompoDy  •      o       i       i 

against       must  be  for  the  defendant. 

Postea  to  the  defendant* 


Saturday, 
May  3d. 


The  King  against  The  London  Gas  Light  and 

Coke  Company. 


The  7  G.  5. 
c  S7.  whieh 
enacts,  that 
certain  huidi 
to  be  embanked 
fiiom  the  riTer 
Thames  tibaJl 
be  '<  free  from 
all  taxes  and 


whatsoever," 
exempts  the 
occupiers  of 
premises  built 
on  those  lands 
from  payment 
of  poor-rates 
in  respect  of 
such  occupa- 
tion* 


UPON  appeal  against  a  rate  made  for  the  wlief  of 
the  poor  of  the  parish  of  St.  Brid^s^  Ijondjon^  the 
sessions  confirmed  the  rat^  subject  to  the  opinion  of 
this  Court  on  the  following  case :  By  a  certain  rate  or 
assessment,    being   the   rate    or   assessment  appealed 
against,  duly  made  and  allowed  by  two  justices  of  the 
peace  for  the  city  of  London^  on  the  22d  of  September 
1826,  on  the  several  inhabitants  and  others^  and  every 
occupier  of  lands,  houses,  shops,  warehouses,  and  other 
tenements   or  hereditaments  within  the  parish  of  St. 
3ridgety  otherwise  St,  Bride,  in  the  ward  of  Fbrringdon 
Without,  in  the  city  of  London,  for  and  towards  the  re- 
lief,  maintenance,  and  employment  of  the  poor  of  the 
same  parish,   from  Midsmnmer-^y  then  last  past  to 
Michaelmas-day  then  next  ensuing,  the  said  rate  being 
a  rate  or  assessment  of  \s.  6d*  in  the  pound  upon  the 
annual  rent  or  value  of  the  said  lands,  house%  shcps, 
warehouses,  and  other  tenements  and  hereditaments  of 
and  in  the  same  parish,  as  far  as  the  same  could  be  as- 
certained, the  City  of  Londoti  Gas  Light  and  Coke 
Company  was  rated  as  follows :  — 

jfil200. 


IN  THE  NiKTH  Year  OF  GEORGE  IV.  B5 

iClSOO.     The  City  of  London  Gas  Light  and  1828. 

Coke  Company  for  houses,  sheds,  ^ 

The  KiMO 

and    premises,    Daniel  Benham,  against 

, ,  ^ ,  The  LovDOv 

secretary,  resident,       -       -     j^90    0    0  6aa  Light  Co. 

£12.         The  CiQr  of  London  Gas  Light  and 

Coke  Company  for  houses  and 
premises,  Daniel  Benhatni     -     £0  18     0 

j^24.         The  City  of  London  Gas  Light  and 

Coke  Company  for  houses  and 
premises,  Daniel  Benham^     -     jSI  16     0 

The  premises  for  which  the  company  is  rated  and 
charged  in  the  said  assessment  at  the  sum  of  90/.,  upon 
the  annual  rental  or  value  of  1200/.,  consist  of  a  whar^ 
buildings,  and  premises  abutting  on  the  river  Thames^ 
near  Blackfriars  Bridge^  held  by  the  company  under  a 
lease  granted  by  the  New  River  Company,  a  part  of 
which  premises  is  in  the  said  parish  of  St.  Bridget^ 
Otherwise  St.  Bride^  and  liable  to  be  rated  thereto  at  the 
sum  of  60/.,  upon  the  annual  rental  or  value  of  800/., 
and  the  remaining  parts  of  such  buildings,  together  with 
the  wharf  and  premises,  covering  and  comprizing  a 
space  of  22,642  feet,  superficial  measure,  which  are  as- 
sessed in  the  said  r^te,  upon  the  annual  rental  or  value 
of  400/.,  and  which  the  London  Gas  Light  and  Coke 
Company  claim  to  be  exempted  from  the  said  rate,  are 
built  upon  ground  and  soil  which  were  formerly  part  of 
the  ground  and  soil  of  the  river  Thames,  and  were  en* 
closed  and  embanked  by  the  New  River  Company,  and 
became  vested  in  the  City  of  London  Gas  Light  and 
Coke  Company  as  lessees  for  a  term,  yet  unexpired,  of 
the  adjoining  wharf  and  ground  in  front  of  which  the 
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1828.       said  ground  and  soil  of  the  said  river  were  so  inclosed 
--    --  and  embanked.     The  inclosure  and  embankment  were 

The  KiMO 

a»nifui        made  by  the  New  River  Company  under  the  act  7  G.  S. 

TheLoKDOK  t 

Cu  Light  Co.  c,  37«»  by  which  (after  reciting  that  it  would  tend  to 

remove  many  inconveniences  if  the  ground  and  soil 
of  the  river  jnames  between  cert^  limits,  including 
the  land  in  question^  was  inclosed  and  embanked,) 
it  was  enacted,  that  it  should  and  might  be  lawful  for  the 
mayor,  aldermen,  and  commons,  in  common-council 
assembled,  to  inclose  and  embank  the  said  ground.  By 
the  second  section  the  owners  of  wharfs  abutting  on  this 
ground  were  authorized  to  inclose  that  part  of  it  op- 
posite their  premises  at  their  own  expence,  giving  certain 
notices  to  the  town*clerk  of  the  city ;  and  by  the  51st 
section  it  was  enacted,  that  the  ground  and  soil  of  the 
said  river  so  to  be  inclosed  and  embanked  in  the  front 
of  every  such  wharf,  should  vest  in  the  owner  of  such 
adjoining  wharf,  yr^^yrom  all  taxes  and  assessments  tdtat^ 
soever.  By  the  52d  section  certain  quit-rents  were  im- 
posed upon  the  land  so  to  be  inclosed ;  and  a  quit-rent, 
amounting  to  232.  lis.  B^^Z.  per  annum,  payable  by 
virtue  of  the  act  for  the  land  in  question,  was  redeemed 
by  the  New  River  Company,  in  the  year  1769,  for  the 
sum  of  471/.  145.  2(2.  An  act  was  passed  in  the 
39  G.  3.  entitled,  ^*  An  act  for  the  better  relief  and  em- 
ployment of  the  poor  of  the  parish  of  5/.  Bridget^  other- 
wise St.  Bride^  Fleet  Streets**  by  the  18th  section  of 
which  the  churchwardens  and  overseers  of  the  poor  were 
required  ^'  to  make  one  general  equal  pound-rate  or 
assessment  for  and  towards  the  relief  of  die  poor,  and 
other  the  ends  and  purposes  of  the  act,  upon  all  and 
every  person  and  persons  who  did  or  should  inhabit, 
hold,  occupy,  possess,  or  enjoy  any  land,  house^  shop, 

ware- 
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wurehoase,  coacb-hoose,  stable,  cellar,  vault,  or  any        1828. 
other  building,  tenement,  or  hereditament  witlun  the 
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said  parish,  and  on  every  other  person  and  persons  who        agahM 
by  law  was,  were,  or  should  be  chargeable  or  liable  to  be  Oas  litght  Co. 
assessed  for  or  towards  the  relief  of  the  poor."    In  the 
7  G.  4.  an  act  to  amend  this  act  was  passed,  but  the 
55th  section,  relating  to  the  poor-rates,  was  the  same  as 
in  the  former  statute. 

Hie  New  River  Company,  whilst  in  possession  of  the 
ground  and  soil  for  which  the  exemption  is  now  ckimed 
by  the  London  Gas  Light  and  Coke  Company,  were 
several  years  regularly  rated  to  the  poor-rate  of  the 
parish  of  Si*  Bridget^  otherwise  Si.  Bride,  in  respect  of 
the  same,  and  of  the  buildings  erected  thereon,  and  paid 
their  rates  until  1825,  when  a  new  and  higher  assess- 
ment having  been  made,  they  objected  to  the  rate,  and 
claimed  a  total  exemption.  The  question  for  the 
opinion  of  this  Court  was,  Whether  Uie  said  land, 
comprizing  the  said  space  of  22,642  superficial  feet, 
the  said  wharf  and  premises,  and  the  said  buildings 
erected  thereon,  and  which  are  assessed  in  the  said 
rate  upon  the  annual  rental  or  value  of  400J.,  are 
liable  to  be  rated  to  the  relief  of  the  poor  of  the  said 
parish  of  St.  Bridget,  otherwise  St.  Bride  ?  If  the  Court 
should  determine  that  the  said  last-mentioned  wharf  and 
premises,  and  the  said  buildings  erected  thereon,  are 
liable  by  law  to  be  rated  to  the  relief  of  the  poor  of  the 
said  parish,  the  said  rate  is  to  be  confirmed ;  but  if  they 
should  be  of  opinion  that  the  siud  last-mentioned  pre- 
mises are  not  liable  to  be  so  rated,  the  said  rate  is  to  be 
confirmed  as  to  the  sum  of  60/.  upoa»the  annual  rental 
or  value  of  800/.,  and  to  be  apiended  by  striking  out  of 
the  said  rate  the  annual  rental  or  value  of  1200/.,  and 

inserting 
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18S8;        inserting  instead  thereof  8002.,  and  by  striking  out  tM 
^  „  sum  of  902.  so  assessed  as  aforesaid,  and  inserting  in- 

A^iitjf        stead  thereof  the  sum  of  602. 

The  LovDoir 
On  liigfat  Cott 

Br&drick  in  support  of  the  order  of  sessions.  The 
Qb8  Light  Company  are  rateaUe  to  the  relief  of  the 
poor  in  respect  of  their  occupation  of  the  premises 
erected  on  the  land  embanked  under  the  authority  of 
the  7  G.  S.  c.  87.  The  exemption  which  they  claim  rests 
upon  the  fifty-first  section  of  that  statute,  which  pro* 
▼ided  that  the  land  embanked  should  be  free  from  all 
taxes  and  assessments*  Those  words  have  never  hitherto 
been  considered  as  including  poor-rates,  for  the  occupiers 
of  the  land  have  always,  from  the  time  when  it  was  em* 
banked  up  to  the  time  when  the  rate  in  question  was 
made,  paid  the  rate  without  dispute.  And  this  is  die 
more  remarkable  as  several  questions  have  at  different 
times  been  raised  as  to  the  construction  of  the  exemption. 
Thus,  in  WiUjams  v.  Pritchard{a)  it  was  held  that  the 
land  was  exempt  from  land-tax:  but  the  land-tax  is 
imposed  in  a  gross  sum  upon  the  district,  and  then  sub- 
divided amongst  the  different  land-owners  in  that  district ; 
and  whether  a  particular  spot  be  exempted  from  pay- 
ment of  its  proportion  or  not,  the  sum  raised  for  govern- 
ment by  the  district  is  still  the  same ;  and  as  tliis  act 
was  in  the  nature  of  a  private  act  obtained  by  the  eor- 
poration  of  the  city  of  London^  they  might  agree  that 
this  land  should  be  exempt.  Eddingtan  v.  Bowman  {b) 
was  a  question  on  a  private  act  as  to  payment  of  rates  for 
amending  sewers,  lighting,  paving,  &c.,  and  that  neces^ 
sarily  followed  the  fate  of  the  former  case;  for  the  statute 

(a)  4  7.  £.  3.  (b)  4T.R.4. 

imposing 
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imposing  the  rales  pnmded  diBt  die  arnooBt  io  be  {laid       I8i€. 
by  each  occupier  should  be  in  proportion  to  the  land-     _    _ 
tax;   premises  exempt  from  the  one  were^  therefore^       agairut 

The  XfOMDow 

necessarily  held  to  be  exempt  from  the  other  also.  Gm  Light  Co. 

Then  came  the  case  of  Perckard  ▼•  Heywood{a)9  where 

the  Court  hdd  premises  embanked  under  the  7  O.  d. 

liable  to  the  bouse  and  window  tax.    It  is  true  that  in 

die  statute  imposmg  the  tax  there  were  strong  words 

extending  the  liability  to  all  premises  not  expressly 

exempted  by  that  act;  but  Lord  ^n^ofi  said  that  with- 

onit  them  he  should  have  been  of  the  same  opinion. 

The  only  case,  therefore,  against  the  present  rate  is  thait 

respecting  the  land-tax;  but  it  is  distinguiahaUe,  that 

tax  was  imposed  on  the  land,  and  the  stat.  7  G.  3.  «•  37. 

declares  that  this  land  shall  be  exempt  from  taxes ;  the 

pocMMBte  is  imposed  not  on  the  land,  but  on  the  party 

in  respect  of  his  occupation  of  the  premises ;  and  a 

statute  in  its  nature  private^  giving  ^^  exemption  from  a 

general  burden  attaching   by  law  upon  all  persons^ 

should  be  ccmstrued  strictly.     The  local  acts  obtained 

by  this  parish  in  the  S9  G.  S.  and  7  6-  4.  for  the  better 

governing  of  the  poor  are,  at  all  events,  inconsistent 

with  the  existence  of  the  exemption  now  claimed.   They 

say  that  all  inhabitants  and  occupiers  shall  be  rated  by 

an  equal  pound*rate,  and  are  therefore  at  variance  with 

the  former  act,  if  that  gave  the  exemptbn.    Now,  ac* 

oording  to  the  rule  laid  down  in  Forsier's  case  (i),  these 

subsequent  statutes  being  in  the  affirmative  abrogate  so 

much  of  the  older  stetute  as  is  inconsistent  with  them, 

and  make  the  defendants  liable  (o:be  rated  for  the  pcot 

perty  in  questiao^ 

{a}  8  7.  /?«  4S6.  {0)  1 1  Co.  62. 
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1828.  BoUand^  cratrt^  was  stopped  by  the  Court. 

The  Kf  wo 

aganui  Loid  Tenterden  C.  J.     The  qaestion  in  this  case 

Gm  Ltght  Co*  is,  Whether  certain  property  baiit  on  land  embanked 

in  pursuance  of  the  statute  7  G.  S.  c.  37.  is  to  be  exempt 
from  poor-rates  ?  That  act  contemplated  an  undertaking 
likely  to  be  productive  of  public  benefit,  and  certain  in- 
ducements were  held  forth  to  the  ci^  to  carry  it  into 
execution,  and  it  provided,  that  the  land  so  embanked 
should  vest  in  certain  persons  <^  firee  from  all  taxes  and 
•assessments  whatsoever,''  and  the  question  is.  Whether 
by  those  words  the  land  is  exempt  from  poor-rates  ?  It 
has  already  been  decided  that  it  is  exempt  from  the 
land-tax,  and  I  know  not  upon  what  principle  that  de- 
cision could  proceed,  if  it  be  not  exempt  from  poor-rates 
also.  It  is  said  that  an  aggregate  sum  was  imposed 
upon  the  district  for  land-tax,  which  was  afterwards 
subdivided  amongst  the  individuals  having  properly 
there ;  and  that  it  was  immaterial  to  government  how  the 
division  was  made,  provided  the  whole  sum  was  raised* 
It  was  also  said,  that  the  act  of  parliament  being  in  its 
nature  private  must  be  considered  as  a  bargain  between 
those  who  were  parties  to  it,  and  that  the  city  at  laif^e 
might  in  expectation  of  benefit  from  the  embankment 
have  consented  that  the  land  should  not  bear  any  part 
of  the  land-tax.  But  that  argument  is  equally  appli- 
cable to  the  present  case.  The  poor  may  be  substituted 
for  the  government:  the  whole  sum  to  be  raised  for 
them  is  first  calculated;  tod  the  amount  to  be  raised  t^ 
mains  the  same  whatever  be  the  property  in  the  dbtrict 
liable  to  contribute.  Again,  the  embankment  might  be 
beneficial  in  a  peculiar  manner  to  the  parish  as  well  as 
to  the  city  at  large,  and  the  inhabitants  of  the  parbh 

might, 
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might,  on  that  account,  agree  that  it  should  be  exonpt       ]828« 

from  poor-rates.     If  the  premises  in  question  were  ex-»       

empt  from  this  burden  by  the  7  G.  S.  c.  ST.)  I  think  that  na  a^mnjf 
alteration  has  been  made  by  the  S9  G.  d.  and  7  G.4.;  Gw  Light  Co./ 
for  the  object  of  those  statutes  was  only  to  provide  a 
new  mode  of  making  and  raising  assessments  for  the 
relief  of  the  poor,  and  not  to  bring  in  any  new  matter  as 
die  subject  of  assessment  which  was  not  so  before  they 
passed.^  They  merely  enumerate  more  specially  the 
same  descriptions  of  property  that  were  mentioned  more 
generally  in  the  stat  43  Eliz.  The  recent  acts  were 
passed  alio  intuitu,  and  we' ought  not  in  justice,  as -we 
are  not  bound  by  any  rule  of  law,  to  make  them  appli- 
cable to  any  new  thing.  We  were  then  pressed  with 
the  case  of  Perchard  ▼.  Heyax)od,  where  it  was  held 
that  houses  built  on  this  land  were  liable  to  house  and 
window  tax.  But  that  was  a  very  different  case.  The 
object  of  the  tax  was  to  raise  as  large  a  sum  as  possible 
for  the  use  of  the  public,  and  the  amount  raised  would 
have  been  lessened  had  any  houses  been  exempted, 
whereas  the  amount  raised  for  land-tax  or  poor-rate 
would  not;  and  I  think  that  the  decision  as  to  the  land- 
tax  ought  to  guide  our  judgment  on  this  occasion.  One 
or  two  very  recent  cases  are  analogous  to  this.  In 
Cha^idd  v.  Ruston  (a),  where  a  private  inclosure  act 
secured  to  the  vicar  of  a  parish  a  certain  yearly  sum  of 
money  ^^  free  and  dear  of  all  rates,  taxes,  and  de- 
ductions whatsoever,"  it  was  held  that  he  was  not  rate- 
able in  respect  of  that  sum  to  the  relief  of  the  poor;  and 
in  Mitchell  v.  Fordhatn  {b\  it  was  held  that  the  words 
*'  free  from  all  taxes  and  deductions  whatsoever  except 
land-tax"  gave  the  like  exemption  from  poor-rates.  For 

(a)  3^.4^  C.  869.  (6)  6^.4^C.S74. 

these 
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diese  reasons  I  think  that  the  premises  in  question  are 
esweaxpt  from  poor-rate,  and  that  the  xate  must  be 
amended. 

Baylet  J.  I  am  of  the  same  opinion.  The  cases 
dted  by  my  Lord  Tenierdeu  are  in  point  Besides, 
the  house  and  window  tax  was  a  new  one  imposed 
aifter  the  exemption  was  given;  and  the  exemption 
may  be  considered  analogous  to  a  covenant  to  pay 
taxes  which  applies  to  old  taxes  or  others  substituted 
for  them,  but  not  to  taxes  entirely  new,  unless  there  are 
express  words  to  give  it  such  extensive  operation. 


HoLBOTB  J.  ooneurred. 


Rate  to  be  amended. 


Tuesday, 
May  6th. 


Donne  against  Martyr. 


A  locd  act  for    "r\EBT  to  recover  a  penalty  of  50/.  imposed  by  the 

enlargingt  JL^ 

deaosiog,  par-  11  G.  S.  c.  29.  from  the  defendant,  alleged  to  be  a 

iDg'tbe  straeta,  substantial  inhabitant  of  the  ward  of  Coleman  Street^  for 

ofximrfon, M^  ^^^  taking  the  oath  required  by  the  statute  as  collector 

commbuionen  ^^^  ^^^  ^^^  ^^^^  ^^  ^  ^^^  ^^^  paving,  cleansing,  and 

to  order  a  rata 

in  the  aeveral  waadU  of  tbe  city  of  Lomdon  lo  be  made  bj  die  aldermen  and  the  major  part 
of  tbe  common  councilmen,  upon  all  persons  who  inhabited*  held,  occupied,  possessed,  or 
enjoyed  any  land,  house*  shop,  warehouse,  &e»  or  other  tenement  or  hereditament  within 
the  said  sereral  wards,  and  who  by  the  laws  then  in  being  should  be  liable  to  be  rated  to  the 
reL'ef  of  the  poor.  By  another  clause,  it  was  made  lawful  for  the  alderman  and  the  major 
part  of  the  common  councilmen  of  each  ward,  at  a  court  of  wardmote  to  be  holden  for  the 
choice  of  ward  officers,  to  return  to  the  wardmote  the  names  and  places  of  abodeof  a  competent 
number  of  substantial  inhabitants  of  such  ward,  of  whom  so  many  as  tbe  alderman,  &c. 
should  think  fit  and  direct,  not  exceeding  half  the  number  of  persons  so  returned,  should 
be  chosen  at  the  said  wardmote  to  be  collectors  of  the  said  rates  and  assessments  for  one 
year :  Held,  that  the  word  mhaHtafU,  in  the  latter  clause,  meant  resiant,  and,  therefore,  that 
one  of  the  several  partners  in  a  cQaunercial  establishment  who  9ctmj^eA  »  house  for  tbe 
puipoae  of  his  business  in  the  waid,  but  who  resided  dbewhere,  was  not  liable  to  serve  the 
office  of  collector  of  tbe  rates. 

lighting 
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liglitmg  the  streets,  and  making,  enlarging,  &c  the 
common  sewers  within  the  city  of  London  for  the  year 
ending  21st  December  1825.  The  declaration  contained 
a  count  framed  on  a  refusal  to  take  the  office.  Plea, 
not  guilty.  At  the  trial  before  Lord  Tenterden  C.  J.  at 
the  London  sittings  before  Michaelmas  term,  a  verdict 
was  found  for  one  penalty  of  50h^  subject  to  the  opinion 
of  this  court  on  the  following  case :  — 

By  the  statute  11  G.  3.  er.  29*,  entitled  an  act  for  con* 
solidating  and  rendering  more  effectual    the   powers 
granted  by  several  acts  of  parliament  for  making,  en<- 
bigiog,  amending,  and  cleansing  the  vaults,  drains,  and 
sewers  within  the  city  of  London^  and  liberties  thereof 
and  for  paving,  cleansing,  and  lighting  the  streets,  &&, 
and  preventing  and  removing  obstructions  within  the 
same^  it  is  enacted,  '*  That  for  the  defraying  the  expense 
of  paving,  cleansing,  and  lighting  the  said  streets,  &C., 
and  preventing  annoyances  therein,  and  of  making,  en- 
larging &c  the  common  sewers,  &c.  within  the  city,  one 
or  more  rates  or  assessments  should  (when  the  oom<- 
missioners  appointed  by  that  act  should  think  fit  to 
order)  be  made»  laid,  and  assessed  in  the  several  wards 
of  the  said  ci^,  by  the  aldermen   or  their  deputies 
respectively,  and  the  major  part  of  the  common  council- 
men  of  each  ward,  upon  all  and  every  person  and  per- 
sons who  did  or  should  inhabit,  hold,  occupy,  possess, 
or  enjoy  any  land,  house,  shop,  warehouse,  cellar,  vault, 

or  other  tenement  or  hereditament  within  the  said  several 

* 

wards,  and  who  by  the  laws  now  in  being  should  be 
liable  to  be  rated  towards  the  relief  of  the  poor  in  the 
respective  parbhes  where  he,  she,  or  they  should  re- 
spectively live  or  reside^  for  raising  such  competent 
suma  as  the  commissioners  should  judge  needful;  so 

as 


1828. 
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1838.        ^  such  rates  or  assessments  did  not  in  any  one  year 

exceed  certain  sums  in  the  pound  of  the  yearly  rents ; 

agahut,       such  rates  to  be  ascertained  by  the  rates  at  which  such 
respective  lands,  houses,  shops,  &c.  should  be  from  time 
to  time  assessed  to  the  land-tax.     And  it-  was  also 
enacted,  that  it  should  be  lawful  for  the  alderman  or  his 
deputy,  with  the  major  part  of  the  common  councilmen 
of  each  ward  at  the  court  of  wardmote  to  be  holden 
upon  or  near  the  feast-day  of  Si.  Thomas  the  Aposlle  for 
the  choice  of  ward  oflScers,  to  return  to  the  said  ward- 
mote the  names  and  places  of  abode  of  a  competent 
number  of  substantial  inhabitanis  of  such  ward,  of  whom 
so  many  as  the  said  alderman,  &c.  should  think  fit  and 
direct,  not  exceeding  half  the  number  of  persons  sore- 
turned,  should  be  chosen  and  appointed  at  the  said  ward- 
mote to  be  collectors  of  the  said  rates  and  assessments 
for  one  whole  year  from  the  said  feast-day  to^  the  same 
feast-day  then  next  following,  and  so  yearly  and  from 
year  to  year.     And  it  was  also  provided  that  every 
such  collector  who  should  be  so  chosen  should  at  the 
wardmote  at  which  he  should   be  chosen,   or  within 
twenty-one  days  then  next  ensuing,  before  the  alderman 
of  the  ward  for  which  he  should  be  chosen  collector,  or 
his  deputy,  take  an  oath  in  the  said  act  mentioned,  (or, 
being  one  of  the  people  called  Quakers,  make  and  sub- 
scribe an  affirmation,)  for  the  true  execution  of  the  said 
office,  which  oath  or  affirmation  should  be  administered 
by  the  alderman  of  each  respective  ward ;  and  if  any 
collector  chosen  in  pursuance  of  the  act  should  refuse  or 
neglect  to  take  the  said  oath,  or,  being  one  of  the  per- 
sons called  Quakers,  to  make  the  said  affirmation,  or  to 
take  upon  himself  the  said  office,  or  having  taken  upon 
himself  the  office,  should  refuse  or  neglect  to  serve  or 

execute 


3Caett«» 
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execute  the  same  according  to  the  true  intent  and  mean-       18S8* 
ix^  of  that  act,  he  should  for  every  such  refusal  or  ' 

Delect  forfeit  and  pay  the  sum  of  50/.  There  was  also  a      jagahut 
proTiso  that  nothing  in  the  act  should  extend  or  oblige 
persons,  to  serve  the  office  who  by  the  laws  then  in  being 
were  exempted  from  serving  any  ward  office.    The  rate 
imposed  by  this  statute  is  commonly  called  the  conso- 
lidated rate.     By  the  4  G.  4.  the  penalty  is  made  re- 
coverable by  an  action  of  debt  in  any  of  his  Majesty's 
courts  of  record  in  the  name  of  any  one  of  the  clerks  to 
the.oommissionersi  and  is  made  applicable  to  the  pur- 
poses of  the  acts  relating  to  this  subject    The  plaintiff 
at  the  time  of  the  commencement  of  this  action  was  one 
of  such  derks*    The  defendant  was,  at  the  wardmote 
court  of  the  ward  of  Coleman  Street^  held  on  St.  Tfioma^s 
day  1824,  chosen  and  appointed  in  the  manner  required 
by  the  act  collector  of  the  consolidated  rate  for  the  said 
ward  for  the  year  ending  on  St»  Thomases  day  1825, 
having  been  duly  nominated  according  to  the  act,  and  a 
rate  having  been  duly  made  for  that  year ;  and  he  re- 
fused to  take  the  oath  required  by  the  act  (not  being  a 
Quaker),  or  to  take  upon  himself  the  said  office.    The 
ground  of  his  objection  was,  that  he  was  not  an  in- 
habitant of  the  ward  within  the  meaning  of  this  act 
He  was  in  other  respects  liable  to  serve  the  office. 

The  defendant  was  and  is  a  carpenter  and  builder, 
carrying  on  an  extensive  business  in  partnership  with 
his  brother  Mr.  6.  Martyr,  and  at  the  time  of  the  de- 
fendant's being  chosen  to  the  office  in  question  he  was 
also  in  partnership  with  Mrs.  Elizabeth  Martyr^  his 
mother.  The  defendant's  only  dwelling-house  is  at 
GreemoiiA,  in  Kent,  where  he  with  his  family  resides. 
Mrs.  JE.  iliar(^  and  Mr.  G.  Martyr  also  reside  at 
Vol.  Tin.  F  Green- 
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1^28.       XSreenwichf  hsving  separate  houses  there.    The  busmess 
^  of  the  defendant  and  his  partner  is  prindpally  carried 

against        on  at  a  very  large  yard  and  premises  in  Greemtdehf  but 

MaATTB*  ft  1     ■  • 

for  the  convenience  of  business,  they  have  workshops  m 
sevend  parts  of  London^  as,  for  instance,  one  at  C^^ton 
OtirdeUf  and  another  at  the  Treasury.  They  likewise 
occupy  premises  consisting  of  a  counting-house  and 
wbrkshops  in  IxaKbwy^  in  the  ward  of  Coleman  Street^ 
London^  being  the  ground  floor  of  Founder's  HltU; 
which  premises  the  defendant  and  his  partner,  and  pre- 
viously to  them  the  defendant's  fkther,  who  was  in  th^ 
same  business,  have  occupied  for  the  last  thirty  years  or 
thereabouts.  For  upwards  of  fifty  years  past  tio  part  of 
these  premises  has  been  used  as  a  dwelling-house,  and 
from  the  period  when  the  defendant's  &ther  took  the  pre- 
mises up  to  the  present  time  they  have  been  used  as  a 
counting-house  and  workshop  only.  There  is  no  bed- 
roorii  on  the  premises,  and  neither  the  defendant  nor  his 
partner  nor  any  of  their  workmen  or  servants  ever  sleep, 
nor  are  any  victuals  ever  cooked  upon  the  premises,  and  at 
night,  after  the  workmen  have  left,  the  premises  are  locked 
up.  The  defendant  was  and  is  rated  for  the  said  premises 
called  Founders'  Hall  to  the  ward  rates,  and  amongst 
others  to  the  said  consolidated  rate,  and  to  the  parish 
rates.  Neither  the  defendant  nor  his  partner,  nor  the 
defendant's  fisither,  was  ever  till  the  present  occasion 
called  upon  to  serve  the  office  in  question,  nor  any 
parish  offices  in  respect  of  such  their  occupancy  of  the 
premises  in  question ;  and  the  defendant  is  an  inhabit- 
ant of  Greenwich^  and  liable  to  serve  all  the  parish 
offices  there,  and  has  for  many  year's  sexired  as  one 
of  the  governors  of  the  poor.  The  question  for  the 
opinion  of  the  Court  was,  Whether  the  defendant  was  a 

sub- 
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sobstantial  inhabitant  of  the  ward  within  the  meaning  of       182d. 
tha  act  of  parliament  ? 


Parte  fat  the  plaintiff.  The  defendant  is  a  substantial 
inhabitant  of  the  ward  within  the  meaning  of  the  act  of 
parliament,  and  therefore  liable  to  s&rve  the  office  of  col- 
lector. The  word  inhabitant  may  mean  either  a  resiant  or 
an  occapien  In  this  statute  it  is  used  in  the  latter  sense. 
In  Sex  T.  Poynder  {a%  it  was  hdd  that  the  partners  of  a 
firm  who  had  a  dweHingwhouse  in  a  particular  parish  in 
which  none  of  diem  resided  were  householders  within 
the  meaning  of  the  4S  Mit.  c.  ^  and  liable  to  serve  the 
office  of  overseer.  So  persons  under  similar  cironm*- 
stances  are  liable  to  take  a  parish  apprentice,  although 
the  statute  of  Elizabeth  enacts  that  no  person  shall  be 
bound  to  receive  a  parish  apprentice  unless  he  be  an  in- 
habitant and  occupier  in  the  parish  where  such  child 
lives,  Bex  v.  Clapp  {b\  Bex  v.  Barmick  (c).  The  duties 
of  an  overseer  of  the  poor-rates  are  analogous  to  those 
of  a  collector  under  this  act  of  parliament. 

C  Letn  for  the  defendant.  It  is  manifest  from  the 
language  used  in  the  different  sections  of  this  act  of  par« 
liament,  that  the  word  inhabitants  in  the  clause  author* 
iait^  the  appointment  of  collectors  of  the  rates  means 
lesiants*  The  legislature  by  one  clause  imposes  the 
fates  upon  iall  occupiers  of  lands,  houses,  tenements, 
and  hercdhameots^  But  in  the  clause  by  virtue  of  which 
die  collectors  are  to  be  appointed  it  requires  that  there 
dionld  be  vetamed  to  the  wardmote  the  names  and 
places  of  abode  of  a  competent  number  of  sobstantial 
iahabitaats  of  aoch  ward,  oat  of  whom  the  collectors  are 

(a)  \B.^C.  17S.  (6)  5  T.  E,  107.  (c)  7  T.  R,  53. 
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i828«  to  be  choseD.  The  word  inhabitants  cannot  there  mean 
mere  occupiers  of  property  within  the  ward,  who  are 
described  in  the  former  sections  as  persons  who  are  to 
contribute  to  the  rate;  and  by  a  subsequent  clause,  if  no 
collector  is  appointed  at  the  wardmote,  the  commission- 
ers are  authorized  under  the  act  to  appoint  fit  and  able 
persons,  being  inhabitants  of  such  ward,  to  collect  the 
rate.  In  the  43  Eliz.  c.  2.,  which  enacts,  **  That  com- 
petent sums  shall  be  raised  by  taxation  of  every  in- 
habitant, parson,  vicar,  and  other,  and  of  every  occupier 
of  lands,  8cc.  in  the  parish,''  the  word  inhabitant  has 
been  held  to  be  confined  to  resiants.  Rex  v*  North 
Curry  {a).  Besides  the  charge  (tf  serving  the  office  of 
collector  of  the  rates  imposed  by  this  statute  is  personal 
and  not  pecuniary,  and,  therefore,  according  to  Bex  v. 
Adlard{b\  the  word  inhabitants  must  be  confined  in 
construction  to  resiants. 

Lord  Tenterden  C.  J.  I  think  that  the  defendant 
is  not  a  person  liable  to  serve  the  office  of  collector  of 
rates  within  the  ward.  The  act  authorizes  the  making 
of  a  rate  '^  upon  all  and  every  person  and  persons  who 
should  inhabit,  hold,  occupy,  possess,  or  enjoy  any  land, 
house,  shop,  warehouse,  cellar,  vault,  or  other  tenement 
or  hereditament  within  the  said  several  wards,  and  who, 
by  the  laws  then  in  being,  were  or  should  be  liable  to 
be  rated  towards  the  relief  of  the  poor  in  the  respective 
parishes  where  he,  she,  or  they  should  respectively  live 
or  reside."  The  object  of  the  legislature  was,  that  all 
proprietors  and  persons  in  possession  of  any  real  pro- 
perty should  contribute  to  the  fund  to  be  raised  £<»*  the 
purposes  of  the  act.     If  it  had  been  intended  that  all 

(a)  4B.ia  957.  (6)  4J9.4-C.772. 

persons 
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persons  liable  to  be  rated  should  also  be  liable  to  serve  1828. 
the  office  of  collector  of  the  rates,  it  would  have  been  — -^- 
easy  to  require  lists  of  the  sabstantial  persons  liable  to  agamH 
be  rated  to  be  returned  to  the  court  of  wardmote.  But 
in  the  clause  providing  for  the  appointment  of  the  col- 
lectors, there  is  a  material  alteration  in  the  language* 
It  directs  the  names  and  places  of  abode  of  a  competent 
number  of  substantial  inhabitants  to  be  returned  to  the 
wardmote,  out  of  whom  the  collectors  are  to  be  chosen. 
So  that  the  persons  returned  must  be  persons  coming 
within  the  strict  meaning  of  the  word  inhabitants,  as 
contradistinguished  from  occupiers.  The  act  requires 
the  places  of  abode^  to  be  returned.  It  never  could 
have  been  the  intention  of  the  legislature  that  a  place 
of  abode  out  of  the  ward  should  be  returned.  Founding 
my  opinion  on  the  particular  language  of  this  act  of 
parliament,  I  think  the  defendant,  not  being  a  resiant, 
was  not  liable  to  serve  the  office  of  collector. 

Bayucy  J.  There  is  great  weight  in  the  argument 
drawn  from  the  different  language  used  in  the  two 
clauses  of  the  act;  the  one  which  imposes  the  rate, 
and  the  other  which  authorizes  the  appointment  of  a 
collector.  The  legislature  imposes  a  pecuniary  charge 
upon  all  persons  who  inhabit,  hold,  occupy,  possess,  or 
enjoy  any  land,  house,  shop,  &c.;  but  the  personal 
charge  of  serving  the  office  of  collector  is  imposed  upon 
substantial  inhabilants  only.  The  word  inhabitant  may 
mean  either  occupier  or  resiant.  The  latter  is  the  proper 
sense  when  it  is  used  to  denote  persons  on  whom  a 
personal  (and  not  a  pecuniary)  charge  is  to  be  im- 
posedy  Bex  v.  Adlard{a).    Here  a  personal  service  is 

(a)  4  jB.  4  C.  772. 

F  3  imposed* 
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16M.  imposed.  The  duties  are  to  be  performed  by  personal 
attendance  within  the  ward.     It  is  more  conyenient  to 

Agomir  the  inhabitants  that  the  duties  should  be  executed  by  a 
resiant.  For  the  colleotor,  after  demanding  the  rates, 
may  require  those  who  are  to  pay  Aem  to  eome  to  his 
house  to  pay  them,  and  it  would  be  a  great  incon- 
venience to  the  inhabitants  of  this  parish  to  go  to  a 
house  Mtuate  out  of  the  parish.  The  convenience  of  the 
inhabitants,  therefore,  requires  that  the  o£5ce  should  be 
executed  by  a  resiant  When  we  look  at  the  nature  of 
the  duties  to  be  performed,  and  the  convenience  of  the 
inhabitants  of  the  particular  district,  I  think  that  the  word 
inhabitant  means  resiant;  and  that,  consequently,  the 
defendant  was  not  liable  to  serve  the  oAce  of  oollector. 

HoLROYD  and  Littledale  Justices  concurred. 

Judgment  for  defendant 


Tuaday,  DoE  dcm.  Lawrie  and  Another  asainst 

May  6ih.  ^ 

Dyeball. 

EjeGtment  for     l^^RROR  to  reverse  a  judinnent  for  the  piamtiff  in 

a  roemiage  and   XLi  ^      o  ,  tr 

tenement.  cjectoieDt,  which  was  brought  for  a.  messuage  itiu2 

Judgment  en* 

tered  up  gene-    tenement. 

rally  for  ue 
plaintiff:  Held, 

wSd^t^"  Ciffl^  for  the  plaintiff  in  error,  eontmded,  that  as 
,  gectment  does  not  lie  for  a  tenement  eo  nomine,  the 
judgment  was  erroneous,  the  damages  not  being  now 
severable ;  and  he  cited  Goodtiile  v.  OAoe^  (a),  where  a 
motion  having  been  made  in  airest  of  judgment  upon  a 
similar  ground,  the  difficulty  was  obviitted  by  entering 
up  judgment  for  the  messuage  only.   • 

(a)  8  East,  357. 

Per 


enpra 
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P^r  Qtriam*    It  is  a  settled  rqle  th^t  if  tbe  smvie       I9i^* 
count  coqtains  two  demands  or  complaints,  for  on^  qf     _■-   / 
which  the  aption  lieSf  and  npt  for  th^  other,  aU  the       l^^w 
damages  sb9U  be  referred  to  the  gc^od  cause  of  action,      DrvBiox. 
4dthpa^  it  wiQuld  b^  othecwi^  if  they  urere  in  (s^^rote 
cooQts.    Tliat;  being  ^  there  is  no  ground  for  r^ver^mg 
Mie  ja4gii|»t  iu  qu^lion. 

Judgment  affirmed. 

Brodriek  for  the  defendant  in  erropr. 


The  Kno  agumst  The  Inhabitants  of  Gbeat    ^""^^I^ 

BOLTOK. 


rjFON  an  appeal  against  an  order  of  two  justices^  The  59  6.8. 
whereby  Liuy  HaU,  single  woman,  was  removed  fn^  ^  that 

in  order  to 

from  the  township  of  Greai  BoUon  in  the  county  of  aoquireaiectle. 
LancasteTf  to  the  township  of  Liitle  Bolton  in  tb^^sam^  nndngdtl 
county,  as  the  place  of  her  settlement,  derived  from  her  5^^^^  of 
mother  Maty  Hallf  the  sessions  discharged  the  order,  ^^^|^J^ 
subject  to  the  opinion  of  this  court  on  the  following  ^§j^o"*'JJ'^^ 

QngQ  •  .^  landy  or  of 

both,  boii4  flcb 

The  fmuper's  mother,  Mary  HaU^  being  a  widow,  hired  et  and 

for  10/.  e  year 

went  to  reside  in  lAttte  Bolton  in  Men/  182S,  where  she  at  Uie  least,  for 

i.     J      1  .    .  «    .  J  n  J    the  term  of  one 

mrisd  a  house  consisting  of  six  rooms  and  a  cellar,  ana  whole  year;  and 

being  a  sqparate  and  distinct  dwelling-house^  for  a  year,  „  b^ng 

•ad  from  year  to  year,  at  the  annud  rent  of  112. ;  and  ||^^tbe  land 

she  eoi^ued  to  hold  such  house,  and  actually  paid  the  ^y^^'^' 

*  ^  the  tern  ot  one 

aforesaid  rent  for  the  same,  for  the  space  of  two  years  !^^^  ^' 

settlement  was 
gained  under  this  sUtute  bj  a  pauper  hiring  and  holding  for  one  year  a  distinct  and  separate 
dweUiog-lioiite,  .although  part  of  the  house  was  let  to  an  undertenant. 

F  4  and 
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1828.       and  upwards.    Before  she  went  to  live  in  the  hoiifle» 
,J"~"       but  after  she  had  hired  it,  and  put  some  of  her  furniture 

•Hie  Kii^G  ^  ^ 

ogomM       into  it,  she  underlet  to  one  J*  Clomh  the  cellar  under  the 

The  Inhabit- 

'  sntsaf  house  at  Is.  ScL  per  week,  and  he  occupied  the  cellar 
during  the  whole  of  Mary  HalTs  tenancy*  The  odmr 
was  let  unfurnished,  and  Gough  occupied  nothing  but  the 
cellar.  The  cellar  communicated  with  the  street  by  an 
outer  door,  of  which  Clough  kept  the  key ;  and  at  the  time 
Mary  HaU  took  the  house  the  cellar  communicated  with 
the  room  above  in  the  house,  by  means  of  a  step-ladder 
and  a  trap-door,  but  when  she  went  to  live  in  the  house 
she  took  away  the  step-ladder,  whidbi  she  placed  in  one  of 
the  higher  rooms  of  the  house,  and  shut  the  trap-door, 
expresdy  for  the  purpose  ttf .  preoeniing  ony  «oi»mti»f- 
cation  between  the  cellar  and  the  rest  qf  the  houee. 
The  trap-door  was  not  fastened,  exo^t  that  the  fur- 
niture of  the  house  was  placed  upon  it,  as  upon  other 
parts  of  the  room  floor.  The  trap-door  was  never  used 
by  the  cellar  tenant  or  by  Mary  HaU.  When  the 
cellar  was  underlet  to  Clottgh  there  was  no  fire-grate  in 
it,  and  soon  afterwards  Clough  applied  to  Mary  HaU  for 
a  grate  to  be  put  up  in  the  cellar.  Mary  HaU  fumbhed 
the  grate  at  her  own  expense,  and  it  remained  there 
until  she  left  the  house,  when  she  sold  the  grate  to 
Clofughj  who  paid  her  for  it  The  pauper  lived  widi  her 
mother,  as  part  of  her  family,  in  this  house  during  the 
whole  of  her  tenancy. .  The  question  for  the  opinion  of 
this  court  was,  whether,  under  the  circumstances  stated, 
the  pauper's  mother,  on  whose  setdement  that  of  the 
pauper .  depended,  gained  a  settlement  in  UtUe  Bolton 
under  the  59  6.  3.  c.  50. 

CoUman  in  suj^ort  of  the  order  of  sessions*     No 
setdement  was  gained  by  the  mother  of  the  pauper  in 

LitOe 


IN  THE  Ninth  Yeae  op  GEORGE  IV.  7S 


BoUofij  because   she   did   not  hold  a  distinct        1828* 
dwelling-house  for  a  year;    she  let  the  cellar*     The 
statute  59  G.  8.  c.  50.  requires,  inter  alia,  that  in  order 


TbeKiKO 


Qmmat  Bouov. 


to  gain  a  settlement  by  the  renting  of  a  tenement,  the  ante  of 
tenement  shall  consist  of  a  house  or  building  within  the 
parish,  being  a  separate  or  distinct  dwelling-house  or 
bnSding,  or  of  land,  or  of  both ;  and  that  such  dwelling- 
hoose  or  building  shall  be  held,  and  such  land  iDccupied, 
and  the  rent  for  the  same  actually  paid,  for  the  term  of 
one  whole  year.  Here  there  was  not  a  separate  and 
distinct  dwelling-honse  held  during  the  year^  for  the 
tnip*door  was  closed  for  the  purpose  of  preventing  the 
communication  between  the  cellar  and  the  other  part 
of  the  house*  In  Bex  v.  Norih  CoUingham(a)  Lord 
TetUerden  C.  J.  says,  '^  If  it  had  been  stated  that  the 
key  was  delivered  to  the  lodger  for  the  express  purpose 
of  preventing  the  communication  between  the  different 
dqNurtments,  there  would  be  more  weight  in  the  argu- 
ment.'' Here  a  burglary  committed  in  the  cellar  could 
not  have  been  laid  in  an  indictment  to  have  been  com- 
mitted in  the  dwelling-house  of  the  pauper's  mother. 

Courtenajf  contra.  A  settlement  was  gained  by  the 
mother  of  the  pauper  in  LitUe  BcUon.  The  act  of  par- 
liament gives  a  settlement  on  certain  conditions*  Every 
condition  required  by  the  act  of  parliament  has  been 
complied  with.  The  mother  hired  a  tenement,  being  a 
distinct  and  separate  dwelling-house.  She  underlet  part 
but  continued  tenant  of  the  whole  house.  The  house 
or  building  was  held  by  her  for  one  whole  year,  and  the 
rent  paid  for  that  time.     Rex  v.  Tofibridge  {p)  is  an 

authority 
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1896.       authority  to  shew,  that,  as  to  houses  and  bnildingSi 
^  -,  before  the  statute  6  G.  4.  c.  57.«  it  was  sufficient  if  the 

Tbe  Kino  ' 

^ottu^ .      tenure  subsisted  for  the  year,  though  as  to  lands,  they 
•atiof       must  have  been  occupied.    The  underletting  part  of 

a  house  or  building  will  not,    therefore^   prevent  a 

settlement. 


Iiord  Tbnterden  C.  J.  The  safest  course  in 
case  is  to  give  effect  to  the  particular  words  of  the 
enacting  clause.  Where  the  legislature  in  the  same 
sentence  uses  difierent  words,  we  must  presume  that 
Ihey  were  used  in  order  to  express  difierent  ideas.  The 
words  are^  <^  that  the  house  or  building  shall  be  hdd 
and  the  land  ocagned.**  Here  the  house  was  held  for 
one  whole  year,  and  the  pauperis  mother  gained  a 
settlement  in  Liiik  Bolton.  The  order  of  sessions 
must  therefore  be  quashed. 

Order  of  sessions  quashed* 


W9dne$iajf,        THs  KiNG  ogainst  The  Inhabitants  of  Great 

May  7th.  ^ 

Sheepy  in  the  County  of  Leicester. 
The  pariah        T  TPON  appeal  against  an  order  of  two  justices,  where- 

offiooB  of  jL        kJ 

bound  B  pauper  by  £•  Burton^  his  wife,  and  children,  were  removed 

eppreDtoce  to       j»  ^^ 

hie  grandfather,  iTom  the  parish  of  Great  Barfbrd  in  the  county  oX  Ox^ 
icribed  as  T  fo^^j  to  the  parish  of  Great  Sheepy  in  the  county  of 
dmtnra  wore  Leicester^  the  sessions  confirmed  the  order,  subject  to 
SriHl^*^  the  opinion  of  this  Court  on  the  following  case :  — 

two  jurtices. 

Hie  grandfather  in  fact  did  not  cany  on  the  trade  of  a  butcher,  but  he  and  the  mother 
ooUuded  tog^er,  and  fraudulently  impoaed  him  on  the  justices  and  the  parish  officers  as 
a  piopcr  roaster  for  the  pauper :  Held,  that  there  haTing  been  no  fraud  in  the  pariah  officers 
the  pauper  gained  a  settlement  by  senring  under  this  indenture. 

The 
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Tbe  |i«tq)er  was  bound  appreotice  by  die  cbuicbi-       ISS8« 
wardena  and  pyeraeera  of  tbe  poor  of  Gr<at  Skeegjfj  by     j^TKwa 
a  parish  indentore  of  iba  88lb  of  April  1 807»  (the  pauper    _.  "v;*^^ 

Toe  InhtM^ 

beiQg  thw  tt  poor  child  of  the  pariah,  aged  aeyeq  years  spu  of 
or  UiereabQUl8»}  to  Gavj^v  WUhim  cS Ikddingkmf  in  tbo 
cooaty  of  On^i^  boteher ;  with  him  to  dwell  and  serve 
from  the  day  of  Uie  date  of  the  indenture*  until  the 
apprentioe  should  aeooaspliah  his  full  age  of  tw«nty*one 
yean.  The  indentuna  was  iu  tbe  usual  form,  and  was 
duly  executed  by  all  tbe  parties  thereto^  md  in  tbe 
Qiaigin  thereof  tke  vmgistr^ies  ivHy  signified  iknr  consent* 
Tbe  fiyJber  of  the  pauper*  whose  last  place  of  settlement 
was  Great  Skegfj^  had  died  fcur  of  fiye  years  befope 
the  date  of  the  indentnr^  and  thereupon  bis  widow  bad 
gone  with  the  panp^  to  reside  with  her  fathery  6.  WU^ 
kin$f9l  Deddingfanf  the  parish  of  Gfr4a<  Sk^pjf  relieying 
the  widow  till  tbe  pauper  ww  seven  years  old*  The 
paiiafa  then  pBoposed  to  the  mother  to  put  the  pauper 
out  apprentice  to  MeaAam  cotton  works»  and  told  ber 
that  they  should  no  longer  relieve  her*  unless  the  pauper 
waa  apprenticed.  Upon  this  the  mother  requested  the 
officers  to  bind  the  pauper  to  her  father,  George  fVilkins, 
in  order  that  the  boy  might  not  be  removed  from  her. 
The  parish  officers  consulted  the  rector  (who  was  him- 
self a  magistrate),  as  to  tbe  pn^riely  of  a/ooeding  to  this 
request;  and  having  received  his  sanction,  they  and  the 
mother  and  WUkins  met  together,  and  went  before  the 
justices,  without  the  pauper,  for  the  purpose  of  binding 
him.  The  justices  allowed  the  binding,  and  the  in- 
denture was  executed  by  all  parties,  and  a  premium  of 
62.  was  paid  to  WUkins  by  the  parish  officers.  There 
was  nothing  in  the  qppearanoe  of  WUkins  to  excite  any 

suspicion 
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1898.  suspicion  that  he  was  an  improper  person;  and  there 
was  not  any  frand  or  collusion  on  the  part  of  the  ma- 
ofpinai  gistratesi  or  of  the  parish  officers  of  the  appellant 
•ntior  parbh.  Hie  pauper  continued  to  dwell  with  WUkim 
in  the  parish  of  Deddingtonj  after  the  execution  of  the 
indenture,  running  errands,  and  doing  whatever  he 
was  bid  to  do,  till  after  he  was  nine  years  of  age,  when 
he  left  his  grandfather,  and  never  afterwards  returned  to 
him ;  but  after  the  binding  he  continued  to  go  to  school 
by  day,  as  he  had  gone  before,  except  in  the  holidays; 
and  he  never  was  informed,  nor  did  he  know  that  he 
had  been  bound  apprentice,  neither  did  he  ever  receive 
any  instruction  in  the  trade  of  a  butcher.  Indeed, 
though  6.  WtUdns^  the  master,  had  been  a  butchear,  it 
did  not  appear  that  he  had  ever  killed  any  cattle  after 
the  binding,  and  he  was  a  man  in  needy  circumstances* 
Upon  the  above  facts  the  sessions  founded  their  judg- 
ment, that  4he  mother  of  the  pauper  and  the  grand- 
father had  colluded  together,  and  fraudulently  imposed 
the  grandfather  upon  the  parish  of  Great  Skeepif  as  a 
proper  master  for  the  child ;  and  on  the  ground  of  this 
fraud  alone  held  that  no  settlement  was  gained  under 
the  indenture,  though  they  acquitted  the  parish  officers 
of  O^'eat  Sheepy  of  all  participation  in  the  fraud,  and 
found  that  they  acted  bonft  fide  in  the  matter. 

G.  R.  Cross  and  Abbott  in  support  of  the  order  of 
sessions.  The  sessions  have  found  that  the  mother  of 
the  pauper  and  the  grandfather  fraudulently  imposed 
the  latter  upon  the  parish  as  a  proper  master  for  the 
child.  Such  a  fraud  avoids  the  indenture  ab  initio,  and 
consequently  no  settlement  was  gained. 

Bligh 


IN  TH£  Ninth  Teab  of  GEORGE  IV.  77 

Sigh  (and  ChiUon  was  with  him)  contra  was  stopped        1898. 
by  the  Court.  _    „ 

^  The  Kzra 

'  The  InhabiU 

Lord  Tenterden  C.  J.  The  sessions  have  found  vau  of 
that  a  fraud  was  committed,  but  not  by  the  parish 
officers.  It  appears  that  an  impositicHi  was  practised  on 
them  by  the  master.  If  it  were  competent  after  a  great 
kpse  of  time  to  inquire  into  the  fact,  whether  fraud  had 
been  committed  in  the  binding  out  of  an  apprentice  by 
any  of  die  parties  to  the  indentures,  a  vast  number  of 
settlements  might  be  disturbed,  and  great  expense  in- 
curred. The  law,  by  requiring  in  the  case  of  a  parish 
apprentice  that  the  master  shall  be  approved  of  by  two 
justices,  has  endeavoured  to  provide  that  there  shall  be 
a  proper  master,  and  that  every  thing  shall  be  done 
correctly;  and  where  the  justices  have  sanctioned  a 
bindin^^  and  there  has  been  no  fraud  in  the  parish 
officers,  the  safest  course  for  us  is  to  say,  that  service 
under  sudi  a  binding  confers  a  settlement,  although  the 
master  may  have  imposed  upon  the  justices.  The  court 
of  quarter  sessions  have  mistaken  the  effect  of  the  fraud 
&und  by  them.  Even  supporing  that  they  were  right 
in  finding  such  fraud,  still  it  will  not  prevent  a  set- 

tlement 

Order  of  sessbns  quashed. 


1 


78  CASES  IK  EASTER  TERM 


wedHuits^  Tbe  KiKO  against  The  Inhabitantd  of  Mauldek. 

An  oriar  of  TTHIS  was  an  appeal  against  an  order  of  two  justices, 
^^^^^^  whith  WaA  in  the  following  words :  •*  To  the  charch* 

tJaet^^  wardens  and  overseers  of  the  poor  of  the  parish  of 

th^iMdcei,  Maidden,  ift  the  county  of  Be0rdy  we,  G.  C.  and  T.  B., 

after  due  ex-  i^  v^ 


>>f|^    clerks,  two  of  his  Majestv's  justices  of  the  peace  acting 

on  ottthf  homing  ^      ^     ^t 

aJgudgedtiM  iu  and  for  fbe  sakl  county,  by  virtue  of  the  powers 

Mttlcment  of  a  Vested  lu  US  by  ttft  aCt  of  the  £  G.  4>.  entitled  *  An  Act 

e^nodlna  to  amend  several  aets  for  the  better  care  and  maintenance 

tTbfin'jf.r''  ^  lunatics,  being  paupers  or  criminals,  in  England^*  and 

did  thereby  re-  y^y  ^^^^  ^  ^^  Visiting  justices  of  the  General  Lunatic 

qnire  the  ^  ^5  •' 

^«*^^J"  Asylum  at  Bedford^  in  the  said  county,  after  dtie  ex- 
of  If.  to  pay  to  amiuation  had  6n  oath,  hiwing  adjudged  the  legal  place 

the  treaiurer 

ofthciuaaac     of  settiement  of  Elizabeth  Cole,  now  a  pauper  lunatic 

agyluiP  10{.  16f* 

due  for  twenty.  coufiAed  In  the  Skid  luuatic  asylutai  at  Bedford^  to  be  in 
maintenance,  the  parish  cff  Matddefij  do  hereby  by  virtue  of  the 
^  dr  9l.*p^*  powers  vested  in  us  by  an  act  of  the  48  G.  S.  entided 
^^{."^J!^      *  An  Act  for  the  better  care  and  maintenance  of  lunatics, 

pay  tbe  lame  ' 

weddy  sum  being  paupers  or  criminals,  in  Bn^and^  require  you, 
a  time  at  the      the  churchwardens  and  overseers  of  the  poor  of  the  said 

pauper  ihould 

remain  there-     parish  of  MauMen^  to  pay  to  the  treasurer  of  the  said 

in.*'  Tlie parish 

of  Jf.  appealed  asylum  the  sum  of  10/.  16^.,  being  the  amount  due  for 

dw!  and  in    '  twenty-four  weeks'  maintenance,  medicine,  and  clotiiing 

JJ,;^^  of  the  said  EUzdbeth   Cole,    at  the    rate   of  95.  per 

dcr oTsettl^^'  week,  as  fixed  upon  by  the  visiting  justices  of  the 

meat  and  main- 
tenance :  Held,  that  as  the  pariah  of  M.  had  treated  this  as  the  order  of  settiemeni,  it  must 
be  presumed  that  there  was  no  other  order,  and,  therefore,  the  words,  **  having  adjudged," 
must  be  understood  as  words  of  present  adjudicatioo,  and  that  the  order  was  good  in  this 
respect :  Held,  secondly,  that  so  much  of  the  order  as  was  retrospective  was  bad,  but  that 
it  waa  good  Ibr  the  residue. 

said 


IfAOtmK 
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said  Bsyluniy  iixxn  die  Sd  Naoember  18S6  to^the  l9tli  ISS8w 
JlprU  18279  the  day  of  making  this  our  order ;  and  we  -— * 
do  fiirther  order  and  direct  you,  the  churchwardens  and  ogivaM 
ov^erseers  of  the  poor  of  the  pariah  of  Maadden^  to  pay,  nt>i»r 
from  the  date  hereof  die  sum  of  95.  per  week,  or  such 
other  weekly  sum,  to  the  treasurer  of  the  said  asylum  for 
die  time  being,  as  shall  from  time  to  time  be  fixed  upon  by 
the  visiting  justices  of  the  asylum  as  a  fit  rate  of  maia- 
tenmce,  mecficme,  and  clothing  of  the  said  EUz^dfeik 
GJe,  during  so  long  time  as  EUzabeib  Cole  shall  be  and 
remain  in  the  asylum/'  It  appeared  by  the  notice  of 
afipeal  that  the  i^>pellants  appealed  against  the  order  as 
an  order  of  settlement  and  maintenance.  The  sessions 
having  confirmed  this  order,  BoUand,  in  last  Hilary  term, 
obtained  a  rule  tQ  shew  cause  why  the  original  order,  and 
die  order  of  sessions^  should  not  be  severally  quashed 
fer  their  insufficiency,  upon  the  ground,  first,  that  it  did 
not  contain  any  distinct  adjudication  that  the  pauper 
was  settled  in  Matdden,  and,  secondly,  tliat  it  ^as  re^ 
troqpective. 

7%^  Solkitar^GenenUj  HaadkmSf  and  Kelly,  now 
showed  cause.  It  appears  sufficiently  on  the  fiice  of  the 
order  that  the  justices  thereby  adjudged  the  pauper  to 
be  settied  in  Maulden.  The  adjudication  is  informal, 
being  by  recital,  yet,  as  it  may  be  collected  from  the 
notice  of  appeal  that  there  was  no  other  order^  the 
appellants  having  in  their  notice  tfeated  this  order  as 
the  order  of  settiement,  it  must  be  taken  to  be  a  sufficient 
adjudication  of  the  pauperis  place  of  setdement.  As  to 
the  other  point,  assuming  that  the  order  is  retrospective 
it  is  only  bad  as  to  the  by-gone  time,  and  is  good  as  to 

the  residue. 

BcUand 
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1828.  BoUand  contra.    There  is  not  any  distinct  adjucBca- 

tion  on  the  fiice  of  the  order,  that  the  pauper's  last  place 
of  settlement  was  in  Mauldau     The  statute  5  6.4>* 

Xlie  Inhabit- 

■ntsof  c.  71.  s.  S.  enacts,  that  in  any  case  in  which  a  lunatic, 
whose  settlement,  by  reason  of  hb  lunacy,  cannot  be 
ascertained,  shall  be,  by  the  order  of  two  justices,  con- 
fined in  any  lunatic  asylum,  it  shall  be  lawful  for  any 
two  justices  acting  for  the  county  in  which  such  asylum 
shall  be  situate  to  examine  into  the  legal  settlement  of 
such  lunatic^  and  if  satisfactory  evidence  can  be  obtained 
as  to  such  settlement,  it  shall  be  lawful  for  such  jus- 
tices to  adjudge  the  last  legal  settlement  of  such  lunatic 
to  be  in  such  parish  or  place  as  may  appear  to  them  to 
be  the  place  of  such  legal  settlement.  There  must^ 
therefore^  be  an  adjudication  by  the  justices  as  to  the 
place  of  the  pauper's  last  legal  settlement  The  order 
of  sessions  contains  no  sudi  adjudication,  but  a  mere 
recital  of  sudi  an  adjudication  having  been  made.  But, 
secondly,  the  order  is  at  all  events  bad  for  that  part 
which  relates  to  the  by-gone  time.  A  retrospective 
order  is  bad,  because  the  effect  of  it  is  to  throw  a  burden 
incurred  at  a  former  period  upon  inhabitants  who  ought 
not  to  bear  it.  The  justices  have  no  express  power  to 
make  such  a  retrospective  order,  and  it  is  unnecessary 
for  them  to  have  such  power,  because  by  the  48  G.  S. 
c.  96.  5. 17.  the  justices  are. authorized,  at  the  time  when 
the  pauper  is  sent  to  the  lunatic  asylum,  to  make  an 
order  upon  the  overseers  of  the  poor  to  pay  to  the  trea- 
surer of  such  asylum  such  a  weekly  sum  as  shall  be 
deemed  fit  by  the  visiting  justice  for  the  maintenance 
of  the  pauper. 


Lord 
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Lord  Tenterden  C.  J.  I  think  that  on  reading  the  1828. 
order,  and  the  notice  of  appeal,  we  must  assume  that  -^-— 
toere  was  but  one  order,  and  one  proceeding.  The  agaitut 
appellants  by  the  notice  of  appeal  treat  the  order  in  ants  of 
question  as  an  order  of  settlement  That  being  so^  the 
first  question  is,  Whether  there  appears  on  the  &ce  of 
the  order  a  sufficient  adjudication  by  the  justices  that 
the  pauper's  last  place  of  settlement  was  in  Maidden  ? 
The  justices  say  in  their  order  <*  that  they,  by  virtue  of 
the  powers  rested  in  them  by  the  statute  5  G.  4.,  after 
due  examination  had  on  oath,  having  adjudged  the  legal 
pkce  of  settlement  of  the  pauper  to  be  in  MavldenJ* 
Kow  it  is  conceded,  that  if  the  justices  had  said  *<  that  they 
do  adfudge^**  it  would  have  been  sufficient.  As  the  appel* 
lants,  however,  by  their  notice  of  appeal  treat  the  order  in 
question  as  an  order  of  settlement,  we  must  assume  that 
there  was  no  other  order  made ;  and  if  that  be  so,  we 
cannot  understand  the  words  ''  having  adjudged ''  to  have 
been  used  in  any  other  sense  than  that  which  would 
have  belonged  to  the  words  *<  do  adjudge."  The  next 
question  is.  Is  the  order  good  altogether  ?  It  is  objected 
to  as  being  retrospective.  The  effect  of  a  retrospec- 
tive order  is  to  bring  on  inhabitants  who  ought  not 
to  bear  it  a  charge  incurred  during  a  former  period. 
It  is  quite  unnecessary  that  the  justices  should  have 
the  power  of  making  a  retrospective  order;  for  an 
order  for  the  payment  of  a  weekly  maintenance  might 
have  been  made  as  soon  as  the  pauper  was  placed 
in  the  asylum ;  and  as  there  is  not  any  necessity  that 
the  justices  should  have  such  power,  and  as  no  such 
power  is  expressly  reserved  to  them,  I  am  of  opinion 
that  they  had  it  not     This  order,  therefore,  so  far  as 
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)838. 

TbeKiHtt 
agqinst 


it  rdates  to  the  bygone  time  is  bad,  but  good  as  to  the 
residue* 

Rule  absolute  for  quashing  the  order  as  to  the 


ants  of  lOL  16^.;  discharged  as  to  the 


<.. 


<t 


Mtuf  7th. 

The  father^  a 
{MUiper  was 
about  to  put 
him  out  to  ser- 
vice, when  it 
nvas  suggested 
<toiiim'-by  A,t^ 


The  King  against  The  Inhabitants  of  Cojibs, 

TTPON  an  appeal  against  an  order  of  two  Justices, 
whereby  J.  Davies  the   younger,    his   wife,    and 
children,  were  removed  from  the  township  of  Presteign^ 
in  the  county  of  Radnor^  to  the  township  of  Combe,  in 
^^ThT**'    the  <x)unty  oi  Hereford;  the  sessions  considering  that 
.better  for  the      the  contract  between  the  pauper  and  one  Cole  was  a 

;pauper  to  learn 

his  (ii/s)  trade,  defective  contract  of  apprenticeship,  and  not  one  of 

iostcjad  of  ffoiug 

to  service ;  and  hiriog  as  a  servant,  and  that  its  sole  object  was  the  in- 

.hired  the  pau-  stKuction  of  the  pauper  in  the  trade  of  a  carpenter,  con- 

^^  Mdto  "  firmed  the  order,  subject  to  ihe  opinion  of  this  Court  on 

^  ^y  ^,  the  following  case :  — 

wOTky  as  weU  ^ 

^  that  ofAcu'      xiie  pauper,  J.  DavieSf  had  a  derivative  settlement 

penter.     The  r     r    » 

pauper  went  to  from  his  father  in  the  township  of  Combe,    J»  Davies  the 

jt,  and  senred 

iiim  for  are       elder,  the  pauperis  father,  sixteen  years  ago,  when  the 

years,  luring 
4uring  that 
time  with  his 
parents,  who 
provided  him 
with  Tictuals 
and  part  of  his 
dothingfthere 
mainder  being 
proTidcd  by  i* 
The  pauper 
did  any  work 
bis  msster  or- 
dered him  to 
du^  and  at  the 
end  of  that 

time  he  agreed  to  work  for  the  master  as  a  jovmeyman  at  weeUjr  wifgm.  Tlie  Brpiot»i 
haying  found  that  this  was  a  defective  contract  of  apprentices&ipi  and  not  a  contract  of 
biiiogi  this  Court  confirmed  the  order  of  semions. 

-  4^  >#^^  /^'  -  £^-^^  mother 


pauper  was  about  fourteen  years  of  ag^  was  about  to 
put  him  out  to  service,  and  took  him  to  PresUign,  with 
the  intention  of  hiring  him,  but  did  not  hire  him. 
Shortly  afterwards,  one  Jam€s  Cole,  a  carpenter,  re- 
siding in  Presteign  (the  brother  of  the  pauper's  mother^ 
suggested  that  it  was  better  for  the  pauper  to  go  and 
learn  his  (Cafe's)  trade  of  a  carpenter,  instead  of  going 
to  service*    At  length  Cole  hired  the  pauper  from  his 
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Diotber  to  leairn  his  trade.     The  pauper  was  to  do  any       )828« 

other  work  as  well  as  that  of  a  carpenter.     Cole  was  to       

^ind  the  pauper  part  of  his  food  and  part  of  his  clothing,  agawu 
but  be  was  tp  lodge  at  his  father's  house.  In  pursuance  Litl  o^r 
of  t)^  contract  the  pauper  went  to  Cole  and  served  him 
fiy  iSve  yearsi  lodging  in  the  township  of  Presiefgn  yrith 
his  parents,  who  provided  part  of  his  clothing  and 
victuals.  During  the  whole  five  years  the  pauper  did 
any  work  Cole  put  him  to  do^  as  well  as  working  at  the 
trade  of  a  carpenter.  In  the  second  or  third  year  after 
the  pauper  had  entered  i^pon  hi^  service,  a  conversation 
took  place  between  the  parties  about  indentures  being 
^wn  to  bind  pauper  to  Cole  until  the  age  of  twenty- 
one,  in  order  to  exempt  the  pauper  from  the  militia. 
The  indenture  was  to  be  drawn  to  bind  the  pauper  till 
he  was  twenty-one,  but  it  was  understood  that  he  was 
to  be  free  at  the  end  of  five  years,  to  be  computed  from 
the  time  of  the  original  contract:  no  indenture  was 
drawn,  nor  any  thing  afterwards  said  upon  the  subject. 
At  the  expiration  of  Uie  five  yefirs,  (that  being  under- 
stood by  the  parties  to  be  the  termination  of  the  original 
i^ntract,  whatever  was  the  nature  of  it,}  the  pauper 
agreed  to  work  with  his  uncle  Cole  as  a  journeyman 
carpenter,  under  a  weekly  hiring,  and  to  be  paid  weekly 
wages,  the  pauper  boarding  and  clothing  himself;  and 
he  was  to  be  at  liberty  to  go  away  at  the  end  of  any 
week;  and  he  continued  with  Cole  under  these  terms 
(except  upon  one  or  two  occasions  varying  the  amount 
of  the  weekly  wages)  for  nine  or  ten  years. 

Campbell  in  support  of  the  order  of  sessions.  The 
question  is.  Whether  a  settlement  was  gained  by  hiring 
and  service  in  Presteign  ?    The  sessions,  by  confirming 

G  2  the 
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1828.       the  order  of  removal  to  Combe,  have  negatived  any  con<* 

tract  of  hiring,  and  unless  their  decision  be  manifestly 

agahut       wrong,  the  G)urt  will  not  interfere.     But  the  decision 

Hie  Inhabit- 

•ntt  of  of  the  sessions  is  right  Here  there  was  no  contract  of 
hiring.  The  principle  to  be  collected  from  the  autho- 
rities relating  to  contracts  of  this  nature  is,  that  if  die 
object  of  the  master  be  to  teach,  it  is  to  be  considered  as 
a  contract  of  apprenticeship,  but  if  his  object  be  to  get  a 
servant,  then  it  is  to  be  considered  a  contract  of  hiring, 
although  the  service  is  to  be  coupled  with  learning  a 
trade.  The  cases  of  Bex  v.  UtUe  BoUon{a)t  Bex  v. 
Ecdeston  (5),  and  Bex  v.  Btarbach  {c\  will  be  relied  upon. 
The  first  of  these  cases  has  been  considered  anomaloos, 
and  is  distinguishable.  I'heolgect  of  the  master  was  to 
get  a  servant,  and  the  decision  proceeded  on  the  ground 
isince  overruled,  that  the  relation  of  master  and  i^pren- 
tice  could  only  be  created  by  express  words.  In  Bex  v. 
HUcham  {d),  the  essence  of  the  contract  was  hiring.  In 
Bex  v.  Burbach  it  is  said  by  Bayley  J.  that  a[^rentice- 
ship  was  not  contemplated.  Bex  v.  St*  Margarety  Kin^s 
Lynn  (e),  is  expressly  in  point.  There  a  master  shoe- 
maker  made  a  proposal  to  a  poor  woman,  to  take  her 
son  to  learn  his  business ;  the  son  was  to  serve  him  for 
four  years,  to  board  and  lodge  with  his  mother,  and  to 
have  half  what  he  earned.  No  indentures  were  ex- 
ecuted on  account  of  the  poverty  of  the  mother;  and 
it  was  held  that  this  was  a  defective  contract  of  appren- 
ticeship, and  not  a  contract  of  hiring,  and,  consequently, 
that  the  pauper  did  not  gain  any  settlement  by  hiring 
under  it. 

(a)  Cald.  367.     2  BoU.  022.  pi.  28a  (6)  2  JSati,  298. 

(c)  iM.fS.  370.  {d)  JhoT.  S.  C.  489. 

(«}  6  J9.  4-  C.  97. 

Taunton 
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.    TamiioH  contrii.    It  is  tnie  that  the  intention  of  the       1828* 

parties  mast  govern  the  construction  of  the  contract, 

but  that  must  be  asoertained  from  the  contract  itself;       ogatnti 

TIm  InbabiU 

and  if  that  be  ambiguous,  the  acts  done  must  be  taken       ^its  of 
into  consideration*     The  case  states  that  Cole  hired 
the  pauper  to  leom  bis  trade,  and  do  any  other  work. 
The  karning  of  the  trade  was  aolj  incidental  to,  and 
not  an  essential  part  o^  the  contract.    Now  it  is  esta- 
blished by  the  authorities,  that  if  a  party  be  hired  to 
learn  a  trader  and  do  any  other  work,  thilt  is  a  contract 
of  hiring.    A  settlement  was  therefore  gained  by  the  pau- 
per at  the  end  of  the  first  year's  service*  Then,  during  the 
vdiole  five  years,  the  pauper  did  any  work  Cole  put  him 
tOi    The  subsequent  statement  as  to  indentures  shews 
that  apprenticeship  was  not  contemplated  in  the  first 
instance.    Besides,  a  special  purpose  is  stated  for  which 
the  indentures  were  to  be  executed*    Bex  v.  Liiile 
BdUcn  (a)  has  always  been  considered  a  leading  case  on 
thb  subject,  and  never  has  been  over-ruled.    In  Bex  v. 
St.  Margaret^  Kin^s  lA/nn  (A),  there  were  circumstances 
to  shew  that  apprenticeship  was  contemplated ;  for  it  was 
stated  that  there  would  have  been  indentures  at  the 
commenoement  of  the  service,  but  for  the  poverty  of  the 
mother.    In  Bex  v.  Burbach  {c)  the  sessions  found  that 
there  was  a  contract  of  hiring  and  service,  and  this 
Court  thought  them  justified  in  so  doing. 

Cwr.  adv.  vuU.  (d) 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court ;  and,  after  stating  the  facts  of  the  case, 
proceeded  as  follows :  — 

(a)  CM.  567.  (6)  63.ia  97.  (c)  IM.iS.  570. 

{d)  This  cue  was  argued  on  a  fonner  day  in  thb  tarm. 

G  S  The 
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1828«  The  qu^lion  in  this  case  is,  Wheth^  tfxe  pratiper 

'  served  in  Presteign  as  an  apprentice,  or  as  a  yearly 
ngamst^  servflnt?  It  is  clearly  established  by  the  anthorities, 
tnts  of  that  if  an  apprenticeship  was  only  cotitefnplated  by  the 
parties,  and  there  was  ah  imperfect  contract  of  appren- 
ticeship, the  service  will  give  no  setdemeiit  The  case 
of  the  King  v.  St  Margaret,  Kin^s  LyAn  («),  was  relied 
upon  ill  support  of  the  order  of  sessiohs.  There  a 
inaster  shoemaker  made  a  proposal  to  a  poor  woman  to 
take  her  son  to  learn  his  business.  Hie  son  was  to 
serve  him  for  fbar  years,  to  board  and  lodge  With  his 
mother,  and  to  have  half  what  he  earned.  No  in- 
dentures were  executed  on  accotmt  of  the  poverty  6f  the 
mother ;  and  it  was  held  that  that  was  &  defective  con- 
tract of  apprenticeship,  and  not  a  contract  bf  hiring ; 
and,  consequently,  that  the  pauper  did  not  gain  any 
settlement  by  serving  under  it.  The  judgment  in  that 
case  delivered  by  my  Btother  Holrqt/d  appekrs  to  me  to 
apply  to  this.  He  there  say^  that  he  was  bf  opinion  **  that 
the  relation  of  master  and  apprentice  was  contemplated 
by  the  parties,  or  at  least  that  there  Was  not  sufficient 
ground  to  warrant  the  Court  in  concluding  that  the 
relation  of  master  and  servant  was  contemplated  by  the 
parties."  1  think  that,  in  thi^  case,  there  w^s  hot  sufficient 
ground  to  warrant  the  sessions  in  concluding  that  a  con- 
tract of  hiring  was  contemplated  by  the  parties.  My 
Brother  Hdroyd  proceeds ;  "  It  appears  that  application 
was  made  by  the  master,  who  was  a  shoemaker,  to  the 
mother  of  the  pauper,  and  he  offered,  if  she  would  agree 
to  his  prdposal,  to  take  her  son^  then  a  boy,  to  learn 
his  business.     That  was  the  subject  of  the  application, 

(«)  eji,^c.  97. 

and 
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and  it  was  for  the  mother  to  consider  whether  she  would       1898* 
oonsent  to  the  proposal  made  to  her."     In  this  case  it       -— — 

^     '^  The  KiHo 

appears  that  the  fiither  of  the  pauper  was  about  to  put       agama 

-  The  Inhabit- 

the  pauper  out  to  service^  and  that  Cok^  a  carpenter,  ants  of 
suggested  that  k  was  better  for  the  pauper  to  learn  his 
(Colics)  trader  instead  of  going  to  service.  This  was  the 
proposal  made  by  CUe,  and  it  was  for  his  &ther  to  con- 
sider whether  he  would  consent  to  iL  If  the  fiither  had 
then  put  the  son  out  to  Cok^  it  would  dearly  have 
been  in  the  character  of  an  apprentice,  and  not  in  that 
of  a  hired  servant  The  case  then  states,  that  Cole 
hired  the  pauper  from  his  mother,  to  learn  his  trade* 
The  otgect,  therefore,  of  the  master  was,  that  the  pauper 
should  learn  his  trade,  or,  in  other  words,  that  he  should 
serve  him  as  an  apprentice,  and  not  as  a  servant.  That 
being  so^  I  thiid:,  to  use  the  words  of  my  Brother  Hoi' 
royd^  in  Bex  y.  St.  Margarety  Kb^s  Lgim  (a),  there  was 
not  sfdicient  in  this  case  to  warrant  the  sesnons  in  find- 
ing that  the  rdation  of  master  and  servant  subnsted 
between  these  parties.  The  &ir  inference  from  the  facts 
stated  is,  tlmt  there  was  not  in  thb  case  any  contract  of 
hiring  but  a  defective  contract  ef  apprenticeship.  No 
settlement,  therefore,  was  gained  in  Preste^fi^  and  the 
order  of  sessions  must  be  affirmed. 

Order  of  sessions  affirmed. 

(fi)  6J9.  f  C.97. 
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ifTednesday,      The  KiNG  ogoinst  The  Inhabitants  of  ShiptoKj 


Jlay7tb 


in  the  County  of  Salop. 


The  master  of  T  T  PON  an  appeal  against  an  order  of  two  magistrates, 

pi^t^  SSt  dated  the  1 4.th  of  May  1 827,  whereby  William  Par- 

ISScitJt  for  tridge  and  bis  wife  were  removed  from  the  parish  of 

to  WiS  to^  Dwdfey,  in  the  county  of  Worcester,  to  the  parish  of 

e  farm  in  a  dif-  {^{pfon^  Jn  the  county  of  Salop ;  the  sessions  confirmed 

occupied  by  the  ^ij^  order,  subject  to  the  opinion  of  this  Court  on  the 

maatcr's  sister.  "^ 

The  pauper  as-  following  case :  — 

sented  to  the  - 

proposal,  and  The  pauper,  W'  Partridge^   at  the  age  of  thirteen 

towork  there  years,  was  under  indentures,  bearing  date  the  3d  oCSep' 

month  for^his  timber  1816,  put  out  an  apprentice  for  seven  years,  by 

HTtwk^for  theoflSicers  of  the  parish  ofSiatUon  Long^  in  the  .county 

her  for  four  ^f  goj^n  ^t]]i  the  consent  of  two  mairistrates  in  the  usual 

years  and  four  ■*^'                                                      ^ 

?*<»*^»*    ^"'-  manner,  to  John  Taylor^  who  occupied  a  farm  in  that 

two  years  he  parish.     After  the  pauper  had  been  some  months  at  his 

received  from 

her  meat  and  master's  &rm,  Taj/lor  not  having  suflScient  work  for  him, 

the  third  and  asked  him  if  he  would'  go  over  to  a  farm  called  the 

ceWed  wages:  Moorhousey  in  the  parish  of  ShiptoUy  to  drive  the  plough, 

that  no  settle-  '^^  pauper  said  he.  had  no  objection,  and  immediately 

™*°*'^8^"  packed  up  his   clothes   and   went  accordingly.     The 

vice  with  the  Moorhouse  was  in  the  occupation  of  a  Mrs.  Corser,  the 

sister,  the  ser- 
vice not  being  sister  of  Taylor,  whose  husband  was  a  lunatic,  and  in- 

under  the  in- 
dentures :  capable  of  superintending  the  management  of  his  farm. 

thi^  theiThad'^'  Taylor  accordingly  about  once  a  fortnight  went  over 

away  of  the"*  ^^^^  his  residence  at  Stan&H  Long  to  the  Moorhouse^ 

vn^ouf^e  ^  distance  of  a  mile,  and  gave  his  advice  and  opinion  to 

consent  of  the 

justices,  within  the  meaning  of  the  statute  56  G,  5.  c  159.  i.  9.  and  that  the  pauper  did  not 

by  his  service  with  the  sister  gain  any  settlement  by  hiring  and  service. 

his 
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his   sister,  respectiog  the  proper  management  of  her        1828. 

fiurming  aflbirs«     He  also  gave  orders  to  her  servants, 

but   never  ffave  any  orders   to  the  pauper  after  he        agamst 

.  Xlie  Inhabit- 

had  been  sent  to  the  Moorhause  as  before  mentioned.        anu  of 
Ttylor  never  told  the  pauper  WiUiam  that  he  might 
hire  himself^  or  make  any  engagement  with  Mrs.  CoT' 
ser^  but  retained   possession  of  the  indenture  of  ap* 
prenticeship,  and  produced  it  in  Court  on  the  trial  of 
the  appeal.     No  agreement  or  bargain  was  ever  made 
between  Taylor  and  his  sister,  respecting  the  services  of 
the  pauper.     On  the  arrival  of  the  pauper  at  the  MooT' 
hausct  Mrs.  Corser  asked  him  if  he  would  stay  atid  drive 
the  plough  for  his  meat  and  drink  for  a  twelvemonth  ? 
he  replied  that  he  would,  and  she  sent  him  to  the  field 
to  drive  the  plough.     For  his  services  at  the  Moorhame 
for   the  first  and  second  years  the  pauper  was  not  paid 
any  money,  but  was  found  in  clothing  (except  a  pair 
of  shoes  and  some  stockings),  and  in  meat  and  drink  by 
Mrs.  Coner.     At  the  end  of  the  second  year  he  hired 
himself  for  a  year  to  Mrs.  Corser  for  52.,  and  served  that 
year,  and  received  the  full  amount  of  his  wages.   When 
that  period  had  expired,  he  hired  himself  again  for  a 
year  at  6/.,  and  received  that  sum  at  the  completion  of 
the  year.    During  the  time  that  the  pauper  was  in  the 
service  of  Mrs.  Corser,  which  was  four  years  and  four 
months,  he  never  received  any  orders  from  Taylor^  nor 
did  he  ever  return  to  Taylor^s  farm  after  he  first  quitted 
it,  as  before  stated.    No  assignment  of  the  indenture 
was  made,  nor  was  the  consent  of  any  magbtrate  ob- 
tained for  placing  the  pauper  WiUiam  with  Mrs.  Corser, 
When  he  had  been  for  two  years  at  Mrs.  Corsa^s  Tay- 
lor  became  insolvent  and  quitted  his  farm,  after  which 
he  ceased  to  have  any  thing  to  do  with  tlie  Moorhouste, 
and  saw  no  more  of  the  pauper.    Before  Taylor'g  in- 
solvency) 
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18f8.       solveticj)  and  whilst  the  paaper  worked  at  the  Moot^ 

kouse^  Taiflm^  on  the  application  of  the  pauper's  mother, 

apcmA  furnished  him  with  some  shoes,  and  on  another  occasion 
anti  of  sopjidied  hiih  widi  wool  to  make  stockings  for  him ;  he 
also  employed  a  siirgeon  to  attend  him  whikt  labouring 
under  a  complaint,  and  paid  his  bill.  When  the  pauper 
left  the  Moorkaus^  the  term  of  bis  apprenticeship  had 
not  expired*  The  question  for  the  consideration  of  the 
Court  was,  Whether  this  apprentice  had  not  be^i  put 
away  and  dismissed  from  the  service  of  bis  master, 
within  the  meaning  of  section  9*  of  56  G.  S*  c  189* 
which  came  into  operation  on  die  1st  of  Odoher  1816, 
so  Uiat  he  could  not  obtain  a  settlement  in  SUpion  by 
means  of  his  service  there?  or  whether  the  service  in 
Shipt&n  was  by  law  a  service  nnder  the  indenture  of 
apprenticeship,  so  as  to  confer  a  settlement  in  that 
parish? 

P.  Pollock  and  Wallinger  in  support  of  the  order  of 
sessions.  A  setdem^it  was  gained  in  Shipton  by  appren- 
ticeship. The  service  in  that  parish  to  Mrs.  C&rser  was 
by  consent  of  tlve  first  master,  and,  therefore^  was  a 
good  service  under  the  indenture.  Secondly,  the  gain- 
faig  of  a  setden^nt  was  not  prev^ited  by  the  S6  G.  S. 
c.  139.  S.9.  The  3SG.2.  c.  57.  $•?•  only  prohibited 
the  gaining  of  a  settlement  by  the  assignment  of  an 
apprentice  without  the  consent  of  justices.  The  word 
assignment  imports  a  transfer  of  the  appraitice  for  the 
whole  terra,  Crusoe  v.  Biigiy{a).  The  56  G.  S.  c.  1 39.  i.  9. 
prohibits  the  master  from  putting  away  or  transferring 
an  apprentice  without  the  sanction  of  the  justices,  and 
prevents  the  apprentice  from  gaining  a  setdement  by 


(c)  3  WUi.  984. 
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Tice  under  the  indenture  after  such  pntdng  away;  and       1698. 
the  tenth  section  imposes  a  penalty  upon  any  master  foi       

Tlis  Kim 

SO  doing.  Now  as  the  statute  imposes  a  penalty^  it  most  agabui 
be  construed  strictly,  and  so  construing  it,  there  was  no  mii  of 
putting  away  of  the  apprentice  by  Taykr  in  this  case. 
Tlie  putting  away  imports  an  act  done  by  the  master. 
He  meMy  sent  him  to  a  iarm  in  the  occupation  of  his 
sister,  Mrs.  Corser^  which  he  {Taylor)  superintended. 
He  provided  die  pauper  with  wearing  apparel  and 
medical  attendance  when  required.  He  neither  gate 
permission  to  the  pauper  to  hire  himself  to,  or  make 
any  engagement  with,  Mrs.  Carter^  nor  intimated  any 
intention  of  dismissing  the  apprentice  from  his  serrice 
for  any  definite  period  of  time.  The  iact  of  his  having 
provided  the  pauper  with  clothes  sheWS  clearly  that 
he  was  considered  by  Taylor  as  in  his  service. 

Campbell  contra.  First,  independendy  of  tiie  statute 
56G.  S.  r.  139.  5.9.  the  pauper  gained  no  settlement 
by  the  service  in  ^ipton^  because  the  service  was  not 
referable  to  the  indenture  of  apprenticeship,  but  to  a 
mmtract  of  hiring.  Rex  v.  Whitchurch  (a)  is  expressly 
in  point  Assuming,  however,  that  the  service  in  Ship^ 
ton  was  a  service  under  the  indenture,  the  pauper  was 
prevent^  from  gaining  a  settiement  by  the  provisions 
of  the  56  6.  S.  c.  139.  $.  9.  The  former  statute  of 
the  32  G.  3.  r.  57.  s.  7.  had  prohibited  masters  from 
assigning  parish  apprentices  without  the  sanction  of 
two  magistrate.  The  ninth  section  of  the  56  6.  3. 
r.  139.  tecites,  that  it  might  be  expedient  that  those 
to  whom  parish  apprentices  were  bound  or  ass^;ned 
should  be  empowered  to  place  out  or  assign  over  such 

(a)  lAf  a574. 

appren- 
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1828*  iapprentice  to  othersi  and  that  it  was  proper  that  such 
placing  out  or  assimment  should  in  all  instances 
against,  be  uuder  the  inspection  and  controul  of  the  magis- 
untsof  trstes.  The  object  of  the  legislature  was,  that  no 
parish  apprentice  should  be  placed  out  without  the  con- 
sent of  justices*  The  statute  then  proceeds  to  enact, 
'*  that  it  shall  not  be  lawful  for  any  master  to  put  away 
or  transfer  his  apprentice  to  any  other,  or  in  any  way 
discharge  or  dismiss  him  from  his  service,  without  such 
consent;  and  that  no  settlement  shall  be  gained  by  any 
service  of  such  apprentice  after  such  putting  away, 
unless  such  service  shall  have  been  performed  under  the 
sanction  of  such  consent  as  aforesaid/'  The  fair  mean- 
ing of  that  is,  that  he  should  not  place  out  or  put  away 
such  apprentice  from  his  service  for  any  period  whatever 
without  the  consent  of  the  justices.  Here  the  master 
not  only  permitted  the  pauper  to  go  into  the  service  of 
another,  but  to  continue  in  such  service  for  four  years. 
That  if|s  a  putting  away  of  the  apprentice  from  his  ser- 
vice during  that  period. 

Lord  Tenterdek  C.  J.  Upon  both  grounds  I  think 
that  the  justices  were  wrong  in  the  conclusion  to  which 
they  came  in  this  case.  First,  independently  of  the 
provisions  of  the  56  G.  3.  c.  189.,  I  think  that  no  settle- 
ment was  gained  in  thb  case.  In  order  to  gain  a  settle- 
ment by  apprenticeship,  there  must  be  a  continued 
service  under  the  indenture.  If,  during  the  term  of  the 
apprenticeship,  the  apprentice  hires  himself  to  a  stranger 
to  the  indenture,  the  service  is  not  referable  to  the  in- 
denture, but  to  the  contract  of  hiring,  and,  consequently, 
no  settlement  is  gained  by  apprenticeship.  Here  it 
appears  from  the  facts  stated  in  the  case  that  the  pauper 
hired  himself  to  Mrs.  Corser.     He  might,   therefore, 

have 
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have  gained  a  settlement  by  hiring  and  service  if  he  had 
not  been  an  apprentice.  The  service  was  not  under  the 
indenture,  but  under  the  contract  of  hiring. 

I  also  think  that  no  settlement  was  gained,  because 
there  was,  in  this  case,  a  putting  away  of  the  apprentice 
within  the  meaning  of  the  56  6.  3.  c.  1S9.  s*  9.     The 
32  G.  S.  c.  57*  s.  7*  recites,  that  it  frequently  happened  that 
persons  were  compellable  under  the  act  of  the  9  &  10 IV.  3. 
to  take  a  greater  number  of  parish  apprentices  .than  it  was 
convenient  for  them  to  maintain  or  employ  in  their  own 
&milies,  and  they  were,  therefore^  forced  to  place  oui  or 
assign  over  such  apprentices  to  other  persons,  and  that 
it  was  proper  that  such  assignment  should  be  legally 
made  under  the  inspection  and  controul  of  the  magis- 
tratesy  as  well  for  the  benefit  of  the  apprentice  as  that 
the  original  master  might  be  discharged  from  his  cove- 
nants in  respect  of  such  apprentice ;  and  that  it  was  fit 
that  the  person  to  whom  such  assignment  should  be 
made,  and  also  the  apprentice,  should  be  subject  to  the 
ordinary  jurisdiction  of  justices  of  the  peace  with  respect 
to  masters  and  parbh  apprentices ;  and  it  then  enacts, 
**  that  it  shall  be  lawful  for  the  master  of  any  such  parish 
apprentice^  by  indorsement  on  the  indenture,  &c.  with 
the  consent  of  two  justices,  to  assign  such  apprentice  to 
any  person  willing  to  take  such  apprentice  for  the  re- 
sidue of  the  term  mentioned  in  such  indenture."    Not 
withstanding  this  statute,  it  was  discovered  that  many 
grievances  had  arisen  from  the  binding  of  poor  children 
as  apprentices  by  parish  officers  to  improper  persons, 
wherd^y  the  parish  officers  and  the  parents  of  such 
children  were  deprived  of  the  opportunity  of  knowing 
the  manner  in  which  such  children  were  treated ;  and 
also  from  the  permission  given  to  apprentices  by  the 

persons 
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18S8>       persons  to  whom  such  i^prei^tioes  had  been  bouod,  tp 
-  iiierve  others  without  «  formal  assignment,  whereby  the 

agqmtt  discretion  required  by  the  statute  to  be  exercised  by 
ntior  mi^pstnites  in  placbg  out  appneotifies  to  suitable  pver- 
8on$  was  frequently  rendered  of  no  ^vail.  Tliose  ini^* 
chiefs  are  provided  for  by  the  statute  56  0. 9«  c«  1S9. 
s.  9v  which  r^tesy  '^  t^  it  was  expedient  that  those  to 
whom  parish  apprentices  were  bound  or  assigned  should 
be  empowered  to  place  au^  of  assign  over  such  ap* 
po^tice  to  others^  and  tb^t  it  was  propcsr  ^uit  such 
gladng  oiiBt  ^  assignmept  should  in  all  instances  be 
vgoder  ^e  inspection  and  controul  of  A»  ma^tr^teg^ 
aiqud  th^t  it  f:i»  fit  that  the  person  4o  whom  such  putting 
out  or  assignment  should  be  made,  aad  the  apprentice 
should  be  subject  to  the  ordinary  jurisdiction  of  justices 
of  the  peace,  and  that  it  was  inexpedient  that  aiqr  master 
or  mistress  shquld  in  any  way  discharge  ,or  dismiss  from 
his  or  her  service  imy  parish  apprentice  without  the  con- 
sent of  such  jttstjices ;  **  and  it  ,then  enacts,  ^  that  it  fball 
not  be  lawful  for  any  master  to  put  away  or  transfer  any 
pf^ijsh  apprentice  to  any  other,  or  in  am/  wqjf  to  discharge 
or  dismiss  from  his  or  her  service  any  parish  apprentice 
without  such  consent  of  justices  as  was  directed  by  the 
S2  G.  3*  c,  57.  ^nd  that  no  settlement  shall  be  gain^ 
by  any  service  of  such  apprentice  ailer  such  putting 
away  or  transfer,  unless  such  service  shall  have  been  per- 
fon^ed  under  the  sanction  of  such  consent  as  Kforesaid.'' 
Here  Taylor^  the  first  master,  not  having  suffident  work 
for  the  apprentice,  proposed  to  him  to  go  and  work  at  a 
fiirm  in  the  occupation  of  Mcs.  Corset^  yfhere  he  wcnrked 
for  her  for  four  years  and  four  months,  witli  the  assent 
of  Taylor.  I  think  that  was  a  putting  away  of  the 
apprentice,  without  the  consent  of  the  justices,  within 

the 
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the  words  of  the  ninth  socfcion  of  this  statute^  iuid»  cop*       ig98. 

aaquendyi 

away  of  the  paiifier  to  Mrs.  Carser.    Tlie  (»der  of  ^^o 


Hi^KaMQ 


si(»ui  musl^  tharefor^,  be  quashed.  ihbi«  «f 

Batuy  J.    Sap  Sp   Whitdkurch  {fi)  ii  expreti^ly  in 
point  to  dbew  that  no  fettleimnt  was  gained  by  ap* 
Iirenticeship  in  this  cascb  on  the  ground  that  the  service 
in  Sh^fton  was  not  referable  to  the  indenture^  but  to  the 
contract  of  hiring*    I  thinls^  a]so»  that  the  panper  gaine4 
OP  ac<itle»ent  in  Shipton^  beoause  there  was  a  putting 
away  of  the  apprentice  within  the  meaning  of  the  ^$  G>  S» 
c,  139.  s.  9«    The  object  of  the  legislature  was  to  protect 
parish  apprentices,  who  are  unable  to  protect  them- 
selves, and  to  place  them  under  the  protection  of  the 
magistrates.    We  ought,  therefore^   to  adopt  such  a 
construoticm  as  will  best  effectuate  the  intention  of  the 
Iqpslature.    The  32  G.  Z.  c,  57*  «.  7«  prohibited  masters 
from  assigning  parish   apprentices  without   the   con- 
sent of  the  justices.    In  the  recital  of  that  section,  the 
words  *^jdace  out  or  assign'^  occur,  but,  in  the  enacting 
part,  the  assignment  alone   is   prohibited.     But  the 
56  G.  3.  c.  139.  s.  9.  recites,  ^  that  it  is  expedient  that 
the  plaeing  out  or  assignment  of  parish  apprentices 
should,  in  all  instances,  be  under  the  inspection  and 
controul  of  the  magistrates,"  and  enacts,  **  that  it  shall 
not  be  lawful  for  any  justices  to  put  away  or  transfer 
any  parish  apprentice  without  such  consent,  and  that  no 
settlement  shall  be  gained  by  any  service  of  such  ap- 
prentice} after  such  putting  away  or  transfer,  unless  such 
service  shall  be  pcifenned  under  the  sanction  of  such 

(a]   lB.iC.5nA. 

consent 
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consent  as  aforesaid/'  An  assignment  imports  a  trans*- 
fer  of  the  services  of  the  apprentice  for  the  residue,  of 
his  term.  But  m  apprentice  may  be  said  to  be  placed 
Old  when  the  master  consents  to  the  apprentice  serving 
another  individual,  so  as  to  become  sul^ct  to  the  con- 
troul  of  that  other.  Here  it  is  evident  that  the  Iq^s- 
lature  intended  to  prohibit  the  placing  out,  without 
consent  of  the  justices,  as  well  as  the  assignment.  I  think 
that  in  this  case  the  master  placed-  out  die  apprentice 
to  Mrs.  CorseTj  or  pat  him  away,  and,  consequently, 
that  the  service^  after  such  putting  away  without  consent, 
gave  no  settlemenL 

Order  of  sessions  quashed.' 


Wednetday, 
i%7tfa. 


The  Kino  against  The  lohidsitants  of 

STOURBaiDOE. 


llie  mother  of  TJPON  an  appeal  against  an  order  of  two  justices, 
that  about  bearing  date  the  27th  day  oi  April  1827,  whereby 

twenty-four  r^    y  \^*        -o  t    p  i 

years  ago  she  Cr.  iMj/ton^  his  Wife,  and  four  children,  were  removed 
from  the  parish  fr^i^  ^^  parish  of  Bromsgrave^  in  the  county  of  Wor^ 
put  her  son  out  ^^^9  to  the  township  of  Stourbridge  iu  the  same 
tStSeScwS^  county,  the  sessions  confirmed  the  order,  subject  to  the 
"*«\y  £**  ^"*  opinion  of  this  Court  on  the  following  case :  — 
indenture  was        The  respondent  parish  established  a  derivative  setde- 

signed  by  her, 

the  pauper,  the   ment  of  the  pauper  in  the  appellant  township  by  relief 

master,  and  by  ^     ^ 

a  witness;  that  she  gave  it  to  the  wife  of  a  market-gardener  who  attended  the  market  of 
S.t  to  take  to  the  overseers  of  the  parish  of  S. ;  that  the  market-gardener  and  his  wife  were 
both  dead,  the  Utter  having  survived  her  husband ;  that  she  did  not  know  whether  the  mar- 
ket-gardener's wife  had  left  any  will,  but  had  heard  that  she  had.  Evidence  was  then  given 
that  search  had  been  nude  in  the  parish-cbcstaf  ^.  for  the  iodantme,  and  that  it  could  not 
be  found :  Held,  that  as  it  was  the  duty  of  the  overseen,  if  the  indenture  had  come  into 
their  possession,  to  deposit  it  in  the  parish-chest  the  presumption  was,  that  it  was  lost  or 
destroyed,  and,  therefore,  that  secondary  evidence  of  the  execution  and  contents  of  the 
indentun  was  admiMiUet 


given 


iH  THS  Ninth  Year  of  GEORGE  IV.  97 


given  to  his  mother.    The  mother  of  the  pauper  being       1898. 
ezamioed  on  the  part  of  the  appellants,  stated,  that  ' 

about  tweDty*fiHir  years  ago  she  received  some  money       agahut 

Ths  Inhabit* 

from  the  overseers  of  Stourbridge  to  put  her  son  out  ants  of 
apprentice,  and  that  she  accordingly  put  the  pauper,  at  "^ 
the  age  of  seven  years,  apprentice  to  one  Gmf^  of  the 
parish  of  BromsgNne^  who  was  her  brother-in-law ;  that 
the  indenture  was  signed  by  her,  by  the  pauper  6. 
Ldoftanf  by  the  master,  and  by  die  man  who  had  filled 
it  up;  that  she  |^e  the  indenture  to  Nanm/  Badger  to 
take  to  Stourbridge  to  the  overseers  who  had  given  her 
the  money  to  pay  for  the  stamp  for  it;  that  it  was  di- 
rected to  the  overseers  of  Stourbridge  s  that  Nanmf 
Badger's  husband  was  a  market  gardener,  and  used  to 
attend  Siowbridge  market;  that  sometimes  he,  and 
sometimes  his  wife,  went  to  market,  and  the  indenture 
was  to  be  carried  to  the  overseers  by  either  the  husband 
or  the  wife  when  they  went  to  market ;  that  both  Nanny 
Badger  and  her  husband  were  since  dead,  but  that  she 
had  survived  her  husband;  that  she  did  not  know 
whether  Namy  Badger  had  left  any  will,  but  she  had 
heard  that  she  had.  The  appellants  further  proved  by 
Jcihn  Moselet/y  an  overseer  of  Stourbridge^  that  he  had 
searched  diligently  in  the  chest  where  the  papers  of  the 
township  are  kept  for  the  indenture  of  apprendceship, 
but  had  not  been  able  to  find  it;  and  that  he  had  ap- 
plied to  the  executor  of  W.  Badger^  the  husband  of 
Nanmf  Badger^  who  had  informed  him  that  the  indenture 
had  never  come  to  his  bands,  and  that  he  was  certain 
that  no  such  paper  was  in  W.  Badger's  possession  when 
he  died.  Under  these  circumstances  the  appellants 
proposed  to  give  secondary  evidence  of  the  due  exe- 
cution and  contents  of  the  indenture.  But  tliis  evidence 
Vol.  VIII.  H  was 
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1828.       was  objected  to  <hi  the  part  of  the  respondeatB,  and  dis* 

'—'       allowed  by  the  court  of  quarter  sessions)  on  the  ground 

against        that  sufficient  evidence  had  not  been  given  of  the  loss 

^mta^"'    of  the  indenture.    The  question  for  the  opinion  of  this 

SfouftiaiiMu.    Court  was,  Whether,  under  the  circumstances  stated, 

secondary  evidence  ought  to  have  been  admitted  of  the 

execution  and  contents  of  the  indaature? 

ShM  in  support  of  the  order  of  sessions.  The 
secondary  evidence  was  properly  rejected,  because  suffi^- 
cient  evidence  of  the  loss  of  the  indenture  was  not  given. 
This  was  not  an  useless  instrum^t,  for  it  would  be  re* 
quired  whenever  it  became  necessary  to  prove  the  pan*- 
per^s  setdement.  The  parish  officers,  therefore,  had  an 
interest  in  preserving  it  Application  ought  to  have  been 
made  to  the  overseer  to  whom  the  indenture  was  sent. 
There  was  no  evidence  to  shew  that  he  was  dead.  The 
mother  was  the  witness  of  the  appellants.  It  was  for 
them  to  establish  their  case«  and  to  shew  that  the  in- 
denture was  lost  The  parish  chest  was  the  proper 
depository;  but  when  it  was  not  found  Acre,  the  in- 
ference is  that  it  never  had  been  there.  It  nii^it  have 
been  delivered  to  the  overseer  to  whom  it  had  been 
sent,  and  might  therefore  be  in  his  possession. 

M^Mahon  contrfL  The  indenture  was  directed  to  die 
overseers  generally,  not  to  any  particular  overseer.  The 
duty  of  the  overseers  was  to  deposit  it  in  the  parish 
chest,  and  it  is  to  be  presumed  that  they  would  do  dieir 
duty  in  diat  respect,  and  it  was  not  found  there.  It 
may,  therefore,  foirly  be  presumed  that  it  never  was  de- 
livered to  the  overseers,  and  that  it  has  been  destroyed 
or  lost 

Lord 
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Lord  Tentebden  C.  J.    I  tbink  that  under  the  dr-       1828. 
comsfianoes  of  this  case  there  was  reasonable  evidence 
c£  the  loss  or  destruction  of  the  indenture^  and  that  the 


OlieKiiro 
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secondary  evidence  ought  to  have  been  received.    If  it       mnu  of 
had  been  handed  over  to  the  overseers  it  would  have   ***'***^"* 
been  placed  in  the  parish  chest,  for  it  was  their  duty  to 
place  it  there.   Not  having  been  found  there^  the  natural' 
preaunption  is  that  it  is  lost. 

Batlet  J.  If  the  ind^ture  ever  found  its  way  into 
the  parish  chesty  which  wHs  the  proper  place  of  custody 
if  it  had  been  delivered  to  the  parish  officers,  it  would 
have  been  there*  Not  being  there,  the  presumption  is 
that  it  is  loat  or  destroyed. 

Order  of  sessions  quashed. 


The  King  against  The  Inhabitants  of  Bamam.  ^^^/ 

TIPON  an  appeal  against  an  order  of  two  justices,  ^^P^J^JL? 
whereby  Henry  Wkdch^  his  wife  and  children,  were  isss  hirtd  « 

bouse  for  e 

removed  from  the  parish  of  Barham^  in  the  county  of  yew  at  the  rant 

of  1 SA  per  an* 

Keni^  to  the  parish  of  St.  Mary  the  Virgin^  Dover^  m  num  in  the  pe^ 
the  same  county,  the  sessions  quashed  the  order,  subject  ja,^iary  1824 
to  the  Opinion  of  this  Court  on  the  following  case :  —      dh«J«Se  to 

The  ptopet  Henry  Whelch,  on  the  6th  of  April  1823,  ^^^'^ 
hired  a  house  of  one  Bedman  in  the  parish  of  St.  Mary  der  of  juiUco, 

f  .7   iCTooved  to  the 

ike  Firgm,  in  Dovert  by  the  year,  of  the  yearly  value  'pariah  of  A 

Hiere  was  no 
appeal  againit 
the  order  of  removal.  The  pauper  returned  on  the  same  day  to  his  house  in  the  piffiah  of 
Ji.y  and  continued  to  occupy  it  nutil  the  eipiretion  of  the  year  for  which  be  bad  bured  it,  and 
paid  the  rent  for  the  year :  Held,  that  as  the  pauper  had  hired  and  held  the  house  for  a 
year,  and  paid  the  rent  for  that  period,  all  the  requisites  of  the  sutute  59  G,3,  cSO*  had 
been  complied  with,  and  that  he  gained  a  settlement  in  the  parish  of  A,  by  renting  a 
tenement. 

H  2  and 


Bakkax. 
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1828.       and  at  the  rent  of  122.  per  annum,  payable  monthly. 

In  January  1824,  the  pauper,  who  was  a  butcher,  be- 

c^iimK  came  chargeable  to  the  parish  of  St.  Mary  the  Virgifij 
ants  of  and  was,  together  with  his  family,  directed  to  be  removed, 
by  an  order  of  two  justices,  from  that  parish  to  the 
parish  of  Barham.  The  pauper  alone  was  removed, 
and  Pope^  one  of  the  then  overseers  of  the  parish  of 
Barharoj  received  him,  and  gave  him  2s»  6d,  and  di- 
rected him  to  return  to  Dover.  The  pauper  returned 
the  same  day  to  his  house  in  Dooetf  and  continued  to 
occupy  it,  under  the  original^oontract,  until  Michadmas 
1824,  when,  in  consequence  of  certain  threats  of  Mr. 
Hubbard^  an  overseer  of  the  poor  of  the  parish  of 
St.  Mary  the  Virgin^  Dooery  to  send  him  to  gaol  for 
coming  back  to  Dooer^  he  agreed  with  the  landlord  of 
the  house  to  take  it  by  the  week,  at  the  rent  of  Ss. 
weekly.  At  Michaelmas  1824  the  pauper  owed  some 
rent ;  and  no  final  settlement  of  the  rent  took  place  till 
Jidy  1825,  when  the  landlord  having  put  a  dbtress  into 
the  house,  the  pauper  paid  the  rent,  and  left  the  house, 
which  he  had  occupied  first  under  the  yearly  and  then 
under  the  weekly  hiring  uninterruptedly  since  the  6th  of 
April  1823.  The  pauper  during  his  occupancy  paid  his 
rent  on  account  as  it  suited  him,  partly  in  money  and 
partly  in  meat,  but  had  no  regular  settlement  till  he  left 
the  house.  The  parish  of  Barham  did  not  appeal  against 
the  order  of  the  justices,  by  virtue  of  which  the  pauper 
was  removed  in  the  month  of  January  1824,  from  the 
parish  of  St.  Mary  the  Virgin^  Dooer^  to  the  parish  of 
Barham.  The  court  of  quarter  sessions  were  of  opinion 
that  the  pauper  had  not  gained  a  settlement  in  the  parish 
of  St.  Mary  the  Virgin^  Dooet\  by  such  an  occupation  of 
Bedmmfs  house.  The  case  was  argued  on  a  fi>nner  day 
in  this  term  by 

BdUand 
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BoUand  and  D.  Pollock  in  support  of  the  order  of  ses- 
sions. The  order  of  removal  to  Barham  was  made  in 
JanHonf  1824.  The  pauper  at  that  time  had  not  held 
or  occupied  the  house  rented  by  him  in  Dover  for  the 
term  of  one  whole  year.  Unless^  therefore,  the  occupa- 
tion previous  to  that  order  of  removal  can  be  connected 
with  that  which  was  subsequent  to  it,  the  pauper  did 
not  hold  for  a  year  so  as  to  gain  a  settlement.  All  the 
acts  necessary  to  confer  a  settlement  must  be  done 
before  the  order  of  removal.  Here,  when  the  pauper 
first  became  chargeable,  he  had  not  held  the  house  for 
the  term  of  one  whole  year,  so  as  to  gain  a  settlement 
by  the  59  G.  3.  c.  50.  He  was  guilty  of  an  o£Pence 
against  the  law  by  returning  to  Dover  after  the  first  order 
of  removal.  Bex  v.  FiUongley  {a)  certainly  established 
that  an  order  of  removal  does  not  put  an  end  to  a  con- 
tract respecting  the  renting  of  a  tenement;  and  it  was 
there  decided,  that  a  pauper  returning  after  the  execu- 
tion of  an  order  of  removal  to  a  tenement  held  under 
such  a  contract  gained  a  settlement  by  residing  forty 
days  after  the  removal.  But  the  statute  59  O.  3.  c.  50. 
requires  that  the  tenement,  if  it  consist  of  a  house,  must 
be  held  for  the  term  of  one  whole  year.  It  is  clear, 
therefore,  that  in  this  case  the  pauper  could  not  gain 
any  settlement  by  the  holding  subsequent  to  the  order 
of  removal.  And  Bex  v.  The  Inhabitants  ^Kenilworth{b) 
is  expressly  in  point,  to  shew,  tliat  after  an  order  of 
removal  not  appealed  from,  a  new  settlement  can  only 
be  gained  by  some  act  or  cause  altogether  subsequent  to 
the  order  of  removal.  There  a  pauper  in  service  at  A^ 
under  a  hiring  for  a  year,  was  removed  to.  J5.  and  did 
not  appeal,  but  returned  in  a  few  days  to  his  master  at 
A^  was  received  by  him,  served  out  the  year,  and  was 

(a)  2  r.  B.  709.  (*)  »  T.  M.  698  . 

H  3  paid 
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1828.       paid  his  full  wages ;  it  was  hdd  that  he  gained  oo  aettie- 

ment  in  A.    Btdler  J.  in  that  case  say&  *^  The  pauper 

a^insi       returned,  after  the  order  of  remoral,  to  the  pariah  of 

ants  of       Birmingham^  where  he  served  a  month ;  but  that  coidd 

^''"'^      not  gain  him  a  settlement  there,  for  the  act  subsequent 

to  the  order  of  removal,  by  which  be  was  to  gain  a  aet* 

tlement,  should  be  complete  in  itse]£" 


Brodrick  and  T/iesiger  contr^     This  oase  is 
^ishable  from  Rex  v.  Kenilworth  (a).     There  the  Gon« 
tract  was  a  contract  of  hiring,  and  the  justices  who  made 
die  order  of  removal  had  the  power  of  putting  an  end 
to  such  a  contract;  and  the  contract  having  been  deter? 
mined,  there  was  an  interruption  of  the  service^  find,  oon^ 
sequently,  the  service  before  the  order  of  removd  would 
not  connect  with  that  which  was  subsequent  to  it.    Bat 
the  magistrates  in  this  case  had  no  power  to  put  an  end 
to  a  contract  between  a  landlord  and  tenant  respecting 
the  taking  of  a  tenement.   Independendy  of  the  order  of 
removal,  it  is  clear  that  a  settlement  was  gained  in  Daoer. 
For  all  the  things  required  by  the  59  6. 8.  c.  50.  have 
been  done.     The  pauper  hired  the  bouse^  paid  the  rent, 
and  held  it  for  the  term  of  one  whole  year.     If  there 
had  been  an  appeal  against  the  order  of  removal,  on 
the  hearing  of  the  appeal  no  settlement  in  Daoer  could 
have  been  set  up,  because  the  question  would  have  been^ 
What  was  the  place  of  settlement  of  the  pauper  at  the 
^time  when  the  order  was  made  ?   Then,  if  the  order  of 
removal  had  no  effect  on  the  contract  between  the  landf- 
lord  and  tenant^  there  was  a  holding  and  occupation  for 
the  term  of  one  whole  year  under  one  and  the  same 
yearly  hiring.     But  even  if  it  were  otherwise,  Bex  v. 
Stcrj)  (i)  has  decided,  that  an  occupation  under  a  defec- 

(n)  2  r.  It,  598.  (6)  4  5.  $  C.  87. 
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live  liiiii^  will  camiect  with  an  oecupalioa  under  a 
yearly  hiring;  and  if  continued  for  the  term  of  a  year^ 
will  confer  a  settlement. 

Cur*  adv.  vuU^ 

Lord  TfiirrBB&jKN  C.  J,  now  delivered  the  judgment 
of  the  Court;  and  after  stating  the  facts  of  the  casoi  pro* 
oeeded  as  follows :  —  The  question  depends  on  the  sta- 
tute 59  G.  S.  c,  50^  which  enacts^  ^^  that  no  person  shall 
acquire  a  settlement  by  or  by  reason  oC  his  or  her 
dwelling  Sot  forty  days  in  any  tenement  rented  by  such 
person,  unless  such  tenement  shall  consist  of  a  house  or 
baildiag  being  a  separate  and  distinct  dwelling-house  or 
building  bona  fide  hired  by  such  person  at  and  for  thp 
sum  of  lOL  a  year  at  the  least  for  the  term  of  one  whole 
year ;  nor  unless  such  house  or  building  shall  be  held, 
and  aach  land  ocanpiedf  and  the  rent  for  the  same 
actnaljly  paid»  for  the  term  of  one  whole  year  at  the  least, 
by  the  person  hiring  the  same."  Tbfs  language  of  this 
enactment  is  Tery  peculiar. ,  No  person  is  to  acquire  a 
settlement  by  reason  of  dwelling  forty  days  in  any  ten&- 
mentt  unless  such  tenement  sh^ll  consist  of  a  house  (as 
it  does  in  the  present  case)  bonft  fide  hired  by  such  per- 
son at  the  sum  of  10/.  a  year  for  the  term  of  one  whole 
year,  nor  unless  such  house  shall  be  held,  and  the  rent 
for  the  same  actually  piud,  for  the  term  of  one  whole 
year  at  the  least.  It  should  seem,  therefore,  that  if  a 
pauper  resides  for  forty  days  upon  a  tenement,  and  the 
other  requisites  of  the  act  have  been  complied  with,  he 
gains,  a  settlement*  Now  in  this  case  the  pauper  re* 
sided  in  the  house  more  than  forty  days  both  before 
and  after  the  removal,  and  all  that  the  act  requires  in 
other  respects  was  complied  with.  The  house  was 
taken  for  a  year,  and  held  for  upwards  of  that  period, 
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1828.       and  the  rent  was  actually  paid  for  the  term  of  one  whole 

^   „         year.   It  has  been  contended  that  the  efiect  of  the  order 

agt^'t  ^      of  removal  was  to  prevent  the  gaining  of  any  settlement 

Tbo  Inhibit* 

sntft  of       unless  all  that  the  act  requires  has  been  complied  with 
after  that  order  was  made.    If  the  effect  of  the  order  of 
removal  had  been  to  compel  the  pauper  to  abandon  his 
tenement,  it  would  make  a  difierence.     But  he  was  absent 
from  his  home  not  even  a  day,  and  hisiamily  were  never 
removed  at  all.    It  was  admitted  in  the  argument  that  Rex 
V.  FittongUt/ (a)  had  decided  that  the  removal  did  not  put 
an  end  to  the  contract  between  the  landlord  and  tenant; 
and,  under  all  the  circumstances,  we  think  it  safer  to  say 
that  a  settlement  was  gained  in  Z}(K;i?r  under  the  59  6.  S* 
c.  50.  by  the  residence  before  and  after  the  removal.    It 
was  insisted  that  the  return  of  the  pauper  after  the  re- 
moval was  an  offence  against  the  law;  but  since  the. 
35  G.  3.  c.  101.  this  may  admit  of  considerable  doubt 
Before  that  act  a  person  likely  to  become  chaif;eable 
was  removable^  and  if  he  returned  after  the  removal, 
he  returned  in  the  same  condition;  but  as. that  act 
renders  a  person  irremovable,  unless  actually  charge- 
able, he  may,  after  his  removal,  return  with  the  means  of 
subsistence,  and  it  is  difficult  to  say  that  by  so  returning 
he  commits  an  ol^ce.    Our  decision  may,  perhaps,  in 
this  particular  case,  operate  to  defeat  the  object  of.  the 
59  G.  3. ;  but  it  is  better  to  abide  by  this  consequence 
than  to  put  upon  it  a  construction  not  warranted  by  the 
words  of  the  act,  in  order  to  give  effect  to  what  we.  may 
suppose  to  have  been  the  intention  of  the  legislature. 
The  order  of  sessions  must,  therefore^  be  quashed,  and 
the  original  order  of  removal  confirmed. 

Order  of  sessions  quashed. 

(a)  2  r.  R,  709. 
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BoLLAND  and  Others,  Assignees  of  W.  Marsh  Friday 
and  Others,  Bankrupts,  and  also  of  H.  Faunt«     ^ 
LEROT,  a  Bankrupt,  against  J.  Nash. 

ASSUMPSIT  on  two  bills  of  exchange;  one  for  ^. keptcuh 
8000/.,  dated  the  17th  of  Jiify  1824,  payable  three  co.  bwikoB, 
months  after  date,  drawn  by  H.  Fauntlerqy  on  the  de-  ^u  dniwn^* 
feodant,  and  accepted  by  him,  and  indorsed  by  the  n^  te^e^"^ 
drawer  to  the  bankrupts;   the  other  bill  for  1000/.  of  »>outeof  if. 

'^  and  Co.y  and 

the  same  date,  payable  also  three  months  after  date,  and  iDdoned  by 

^  tlMt  partner  to 

drawn,  accepted,  and  indorsed  in  like  manner.    Plea,  if.  and  .Co., 

.  who  diioountad 

general  issue.    At  the  trial  before  Lord  Tenierden  C.  J.  it,  and  after- 
at  the  Middlesex  sittings  after  TVinity  term  1827,  a  it  for  value  to 
▼erdict  was  found  for  the  plaintiff  for  276Q^  ll;.,  sub-  fmte^^ 
ject  to  the  following  case :  —  cl!*b^i^** 

The  bills  for  SOOO/.  and  1000/.  were  drawn  and  ao-  J"!^?^^ 

having  fundi 

cepted  as  stated  in   the  declaration.    The  bankrupts  in  the  hands  of 

,       S.  mora  thjn 

Marsh  and  Co.,  who  were  the  defendant's  bankers,  dis-  fuffidenttopaf 

counted  the  bills  for  the  defendant  on  the  17th  of  Jiii^  having 'in  their 

1824,  and  the  drawer  indorsed  the  bills  in  blank,  and  belong|iog°to 

delivered  them  to  the  bankrupts,  and  afterwards,  and  ^b^^^ 

before  Marsh  and  Co.  became  bankrupts,  and  before  ^^  |^ 

the   bills   became   due,    Messrs.  Martin^  Stone,   and  mnmt  to  jt^ 

who  having  re- 

Stone  discounted  the  bills  for  the  bankrupts,  who  in-  futed  payment, 

Sm  paid  n»»"tflf 

dorsed  the  bills  in  blank,  and  delivered  them  to  Martin  the  amount  out 
and  Co.  Marsh  and  Co.  having  become  bankrupts  on  if.  and  Cob  i». 
the  16th  of  September  1 824,  commissions  of  bankrupt  hand^and del 

liverad  the  bill 
to  their  aseigneei :  Held,  in  an  action  brought  by  the  asngneei  against  A,^  ae  acceptor  of 
the  bill,  that  there  had  been  before  the  banl^ptcy  a  mutual  credit  between  the  bankrupla 
and  A.f  and  that  the  latter  was  entitled  to  set  off  against  the  sum  due  to  the  bankrupts  on 
the  biUy  the  debt  due  to  him  from  M,  and  Co.  at  the  time  of  their  bankruptcy. 

were 
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IMS*       were  duly  issued  against  them,  and  the  plaintifis  were 
duly  appointed  assignees.     At  the  time  of  the  bank- 

i^aiiui  ruptcy  the  defendant  had  two  accounts  with  the  bank- 
rupt%  one  in  his  own  name,  the  other  in  the  names  of 
Nash  and  la^on.  On  the  former  of  these  be  had  over- 
drawn to  the  amount  of  1478/.  lis,  Sd*^  independently 
of  the  outstanding  bills  on  which  the  action  was  brought 
On  the  latter  account  there  was  a  balance  in  his  favour 
to  the  amount  of  88502.  It  was  admitted  at  the  trial 
that  for  the  purpose  of  mutual  credit,  or  set-off,  both 
accounts  weee  to  be  considered  as  the  accounts  of  the 
bankrupts  with  the  defendant  solely.  But  at  the  time 
of  the  bankruptcy,  the  bankrupts  also  held  other  bills 
accepted  by  the  defendant  to  the  amount  of  5000{»  At 
the  time  of  the  bankruptcy  Martin  and  Co.  still  held 
the  bills  declared  on,  and  they  then  had  in  their  hands 
money  of  Marsh  and  Co.  to  the  full  amount  of  the  bills, 
which  did  not  become  due  till  afterwards,  viz.  on  the 
20th  of  October.  When  they  fell  due  Martin  and  Co. 
duly  presented  the  bills  for  payment,  but  the  defendant 
refused  to  pay  them ;  whereupon  Martin  and  Co.  im- 
mediately paid  themselves  the  amount  of  the  bills,  with* 
out  interest,  out  of  the  money  o{  Marsh  and  Co.  in  their 
hands ;  and  the  defendant  being  then  requested  by  the 
assignees  to  pay  to  them  the  amount  of  the  bills,  insisted 
upon  deducting  the  sum  of  235  R  85.  6(i,  as  the  amount 
due  to  him  on  the  balance  of  the  two  accounts,  and  paid 
them,  on  the  2d  of  April  1825,  1648/.  Us.  Sd.,  being  the 
difference  between  the  said  sum  of  2351/.  85.  €</.  and  the 
amount  of  the  bills,  4000/.  The  questions  for  Uie  opinion 
of  the  Court  were,  first.  Whether  the  defendant  could 
set  off  the  2351/.  Ss»  Sd,  against  the  amount  of  the  bills  ? 

and, 
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and,  aecondlj,  Whether  any  and  what  interest  can  be        1898* 
Jteoovered  in  dus  action  ?  (a) 


CUify  for  the  plaintiffs.  The  question  is.  Whether 
diere  was  a  mntual  credit  between  the  bankrupts  and 
the  defendant  before  they  became  banlcrupts,  so  as  to 
entitle  him  to  deduct  from  the  sum  claimed  by  the 
plaintifi  the  money  due  to  him  from  the  bankrupts,  at 
the  time  of  the  act  of  bankruptcy  ?  Here  the  defend- 
ant gave  credit  to  the  bankrupts,  by  trusting  them 
with  bis  money.  But  the  bankrupts,  at  the  time  of 
the  act  of  bankruptcy,  gave  no  credit  to  the  defendant. 
In  DiekfOH  v.  Eoans{b)i  "Lord  Kenyon  states,  that  the 
question  must  be  considered  in  the  same  manner  as  if 
it  had  arisen  at  the  time  of  the  bankruptcy,  and  cannot 
be  varied  by  any  change  of  the  situation  of  one  of  the 
parties.  Now  at  the  time  of  the  bankruptcy  there  was 
nothing  due  from  the  defendant  to  the  bankrupts,  for 
the  bills  were  then  in  the  hands  of  Martin^  Siofie,  and 
Co.  There  was  no  credit,  tlierefore,  at  that  time  given 
by  the  bankrupts  to  the  ddendant,  but  the  credit  was 
given  by  Martin^  Stone^  and  Co.  In  E«  parte  Hale  {c\ 
the  acceptor  of  a  bill  becoming  bankrupt,  the  indorser 
before  the  bankruptcy  took  up  the  bill;  and  it  was  held 
that  he  was  entitled  to  prove  under  the  commission,  but 
could  not  set  it  off  against  a  debt  due  from  him  to  the 
estate.  In  Ex  parte  Burton  {d\  Burton  was  the  drawer^ 
and  De  Franco  and  Corea  were  the  acceptors  of  a  bill  for 
SOOf.,  which  Burton  had  discounted  with  his  bankers, 
Kensington  and  Co.     They  became  bankrupts  before 

(a)  It  was  mfterwards  agreed  that  ib«  second  qucstioD  should  be  settled 
out  of  court. 

(6)  6  ar.  R.  57.  (c)  3  r«.  jun.  504.  (rf)  1  Rose,  B,  C.  520. 
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1828.  the  maturity  of  the  bill,  having  then  in  their  hands  a 
■"""■  balance  upon  Burton^s  account  to  the  amount  of  S102i 
t^pmui  The  bill  came  to  the  hands  of  Kensington  and  Co«'8 
assignees.  The  Lord  Chancellor  held,  that  there  was 
no  mutual  credit  between  Kensington  and  Co.  and  Bur^ 
font  and  refused  to  allow  the  latter  to  set  off  the  sum 
due  to  him  by  Kensington  and  Co. 

F.  Pollock  contra.  The  defendant  gave  credit  to  the 
bankrupts,  by  depositing  his  money  in  their  hands.  The 
bankrupts  gave  credit  to  the  defendant,  by  taking  his 
bills  for  SOOO;.  and  1000/.  The  defendant  at  that 
moment  became  their  debtor,  and  they  became  his  cre- 
ditors, though  it  was  debitum  in  prsssenti  solvendum 
in  futuro.  The  bankrupts  trusted  the  defendant  to  the 
amount  of  the  sum  secured  by  the  bills ;  and  though 
they  afterwards  parted  with  the  bills  they  still  trusted 
him,  and  believed  that  he  would,  when  called  upon, 
pay  them.  Assuming,  however,  that  the  bankrupts  by 
parting  with  the  bills  ceased  to  give  credit  to  the  de- 
fendant^ still,  when  they  were  returned  to  their  assignees, 
they  were  remitted  to  the  original  rights  of  the  bank- 
rupts. The  credit  in  the  interim  was  only  suspended, 
not  destroyed.  In  Ex  parte  Hale{a)j  no  credit  was 
given.  In  Ex  parte  Boyle  (ft),  Shepherd^  the  bankrupt, 
was  the  solicitor  of  Lord  Cork^  and  received  and  paid 
monies  for  him.  Lord  Cork  drew  four  notes  for 
981/1  05.  Sff.  Shepherd  agreed  to  indemnify  Lord  Cork*, 
Lord  Cork  paid  one  of  these  notes,  being  of  the  amount 
of  27S/.  6s.  before  the  bankruptcy,  and  two  afterwards. 
There  was  a  debt  due  to  Shepherd  for  business  done  to 
the  amount  of  8652.  45.  6d.    The  Lord  Chancellor  was 

(a)  3  re«.  jun.  304.  (6)  Cooke't  B,  L*  563. 

of 
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of  opinion  that  Lord  CorVs  administrator  was  entitled        1828. 
to  set  o£P  against  the  debt  due  to  Shepherd  the  payments 
after  the  bankruptcy,  and  ordered  that  the  plaintiff        agatnu 
shoald  be  at  liberty  to  prove  for  27S/.  6s. 

Lord  Tenterden  C.  J.    I  am  of  opinion  that  the 
defendant  is  entitled  to  set  off  against  the  sum  due  to 
the  plaintiffi  on  the  bills  the  sum  of  2S51/.  Ss.  ScLf  on 
the  ground  that  there  was  before  the  bankruptcy  a  mu- 
tual credit  between  the  bankrupts  and  the  defendant 
within  the  meaning  of  the  statute  5  G.  2.  c.  SO.     The 
twen^-eighdi  section  of  that  statute  enacts,  ^^  that  where 
it  shall  appear  to  the  commissioners  that  there  hath 
been  mutual  credit  given  by  the  bankrupt,  or  any  other 
person,  at  any  time  before  such  person  became  bankrvpti 
the  commissioners  or  the  assignees  may  state  the  ac- 
count between  them,  and  one  debt  may  be  set  off  against 
another,   and  the  balance  only  shall  be  paid."     The 
question,  therefore,  is,  Whether  in  this  case  there  was  a 
mutual  credit  between  Nash  and  Marsh  and  Co.  before 
the  bankruptcy  of  the  latter?   The  bills  were  drawn 
^ay  one  of  the  partners  in  the  house  of  Marsh  and  Co., 
and  accepted  by  Nadi.     They  were  drawn  for  the  con- 
venience of  the  latter.    Marsh  and  Co.  gave  him  credit  as 
the  acceptor  of  the  bills.   He  had  money  in  their  hands ; 
he  therefore  gave  them  credit.     There  was  a  mutual 
credit  originally  constituted.    If  there  was  once  a  mutual 
credit  constituted  between  these  parties,  was  it  in  the 
power  of  Marsh  and  Co.  by  any  act  of  their  own  to  put 
an  end  to  that  mutual  credit,  so  as  to  deprive  the  de- 
fendant of  his  right  to  set  off  any  debt  due  from  them  to 
him  against  the  sum  claimed  by  them  or  their  assignees 
from  him  as  acceptor  of  those  bills?    It  cannot  be 
denied  that  if  Marsh  and  Co*  had  always  kept  the  bills 

in 
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1838.  in  their  own  hands  there  woald  have  been  a  oontinning^ 
""'"""  mutual  credit  between  them  and  the  defendant,  and'tfaa€ 
i^eaiuM  the  latter,  therefore,  would  have  been  entitled  to  deduct 
the  sum  due  to  him  from  Marsh  and  Co.  at  the  time  of 
their  bankruptcy  from  the  sum  claimed  by  their  assignees 
from  him  as  the  acceptor  of  the  bills.  I  think  that 
Marsh  and  Co.,  the  holders  of  the  bills,  could  not  by 
their  own  act  put  an  end  to  the  mutual  credit  originally 
constituted  between  them  and  the  de&ndant,  so  as  to 
deprive  the  latter  of  his  right  to  set  off  any  debt  due 
from  them  to  him  against  ihe  sum  claimed  by  them,  or  (in 
the  event  of  their  bankruptcy)  by  their  assignees  from 
him  as  the  acceptor  of  those  bills.  This  case  is  distin* 
guishable  from  the  two  cases  cited.  In  Ex  parte  Hale  {a) 
it  does  not  appear  that  Hale  was  the  drawer  of  the  l»U; 
no  credit^  therefore,  was  ori^ally  constituted  between 
him  and  the  baoknipt.  In  Ex  parte  Burton  (b)  the  bill 
was  drawn  by  Burton  and  accepted  by  De  Franeo  and 
Corea.  Burton  was  one  of  the  petitioners,  and  he  was 
the  person  who  ought  to  have  paid  that  bill  as  between 
him  and  De  Franco  and  Corea*  But  here  Nash  was  the 
person  who  ought  to  have  paid  the  bilb*  Upon  the 
whole,  I  am  of  opmion  that  the  defendant  was  entitled 
to  set  off  the  sum  of  2851/L  against  the  amount  of  the 
btll&  The  judgment  of  the  Court  must  therefore  be 
for  the  defendant. 

Baylet  J»  This  is  a  clear  case  of  mutual  credit. 
Was  Nash  a  debtor  to  Marsh  and  Co.  before  their 
bankruptcy;  or  had  they  given  him  credit  before  that 
time?  Nash  wants  money  on  his  bills.  Marsh  and  Co. 
advance  him  money*  The  relation  of  lender  and  bor- 
rower was  thereby  constituted  between  them.    Marsh 

(a)  3  Fte.  Jon.  9(M.  (6)  1  Eote^  B.  C.  9S0. 

and 
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and  Co.  might  have  maintained  an  action  for  money  had        18S8* 
and  received  to  their  use.    N(isfi  gives  credit  to  Marsh       ^ 

BoLtAND 

and  Co.  for  the  money  in  theur  hands.  Here,  there-  agamtt 
fore,  there  was  a  mutual  credit  between  the  bankrupts 
and  the  defendant,  without  the  intervention  of  any  third 
person*  In  Ex  parte  Hale  {a\  there  was  no  immediate 
connection  between  the  indorser  of  the  bill  and  the 
bankrupt.  There  was  no  credit  given  by  the  acceptor 
to  the  indorser.  At  no  period,  as  between  them,  was 
there  a  debitum  in  prsesenti  solvendum  in  futuro.  In 
Ex  parte  Burton  (6),  it  was  impossible  to  come  to  any 
other  conclusion  than  that  which  was  come  to  on  the 
principle  of  set-off.  Who  were  the  debtors  on  the  bill 
in  that  case?  De  Fra;nco  and  Corea:  they  were  the 
acceptors  of  the  bill.  Burton  was  the  drawer;  and 
having  money  in  Kensington  and  Co.'s  house  when 
they  failed,  endeavoured  by  the  petition  to  transfer  his 
right  against.  Kensington  and  Co.  to  De  Franco  and 
Corea.  That  case,  therefore,  is  distinguishable  from 
the  present. 

HoLBOYD  J.  concurred. 

LiTTLEDALE  J.  There  was  a  mutual  credit  originally 
consUtuted  between  the  defendant  and  the  bankrupts. 
They  afterwards  pay  the  bills  away,  but  they  are  re- 
turned to  them  by  Martin^  Stone,  and  Co.  If  they  had 
never  parted  with  the  possession  of  the  biUs,  tliere 
would  have  been  a  continuing  mutual  credit.  There 
may  have  been  a  temporary  suspension  of  the  mutual 
credit;  but  it  revived  when  the  bills  again  <^me  into 
the  bands  of  the  bankrupts  or  their  assignees. 

Judgment  for  defendant. 

(a)  3r«s.  jim.304.  (6)  1  Bo9e,  JB,  C.820. 
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|w*9^^  The  King  against  The  ^ishQp  of  l^f.r, 

Mondamut  A    RULE  had  been  granted,  calling  upon  the  Bishop 

granted  to  com-  ^-^      « 

pel  A  bithop  to  of  Ely  to  shew  cause  why  a  mandamus  should  not 

tioD ofbbre-     issue^  Commanding  him  to  allow Tinch^  clerk^  to 

Mnu!tioiM  and  I'^spect  his  registry  of  presentations  and  institutions  to  the 

i"li!lS**^lS  ^*^°8  °^  Cottenhamy  in  the  diocese  of  Ely y  from  the  time 

diocoe,  b^  a  of  thg  dissolution  of  monasteries*  and  to  take  copies  of 

penon  claiimng  ■.,..' 

tha  right  of  them.     It  appeared  by  the  affidavits  that  Finch  and  the 

palronage,  al- 
though the  Bishop  of  Ely  were  adverse  claimants  of  the  right  of 

biflhopalio  ^  ,  .    ,         ^                                          ^  «,   ..  -     - 

that  patronage  ot  this  benefice. 


right. 


•  t' 


t> 


Storks  Serjt.  and  Patteson  shewed  cause.  In  the 
Mayor  of  Southampton  v.  Graves  {a)  the  Court  refused 
to  compel  a  corporation  aggregate  to  allow  an  inspec- 
tion  of  their  books ;  and  Lord  Renyon  said,  there  was 
no  difference  in  that  respect  between  corporations  aggre- 
gate and  sole.  And  again  in  May  v.  Gwynne  {Jb)  the 
Court  would  not  compel  the  Plaintiff,  who  was  u  vestry 
clerk,  to  exhibit  to  the  defendant,  a  parishioner,  certain 
parish  papers  in  his  possession ;  but  it  must  be  admitted 
that  the  Court  intimated  that  they  would  have  granted 
the  rule  had  the  documents  been  wanted  for  any 
ordinary  parish  purpose.  So,  also,  in  Cox  v.  Copping  (c), 
where  a  parson  claimed  adversely  to  the  parish,  the 
Court  would  not  compel  the  parish  to  grant  him  an  in- 
spection of  their  books.  Now  the  Bishop  is  not  obliged 
to  keep  a  register  of  presentations  and  institutions ;  and, 


(a)  8  r.  A  590.  {b)  ^B.^A.  30J.  (c)  I  Ld.  Raym.  557. 

there- 
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tbereibre,  if  he  does  it,  the  book  is  of  a  private  nature  1828. 

for  his  own  information.     The  presentations  themselves  ^   j^ 

are  the  proper  evidence;  the  copies  kept  by  the  bishop  •S?!''  ^ 

would  not  be  evidence  for  him,  although  they  might  be  Elt. 


against  him,  being  kept  by  himself.  The 
courts  havo  never  compelled  the  production  of  such  an 
instrumeoti  I^  however,  they  would  be  evidence  on 
either  side^  the  cases  of  Cox  v.  Coppin^  and  Turner  v. 
Gethin{a\  are  strong  authorities  against  the  motion, 
the  dispute  being  a  private  one  between  two  individuals 
as  to  the  right  of  patrcmage  of  a  benefice. 

Sir  J.  ScarteU  oontrik.  In  Gibsoris  Codex^  858.  it  is 
stated  to  be  the  dn^  of  the  ordinary  to  make  in  his 
public  reiptter  an  entry  of  all  institutions  for  several 
purposes ;  i|nd,  amongst  others,  that  the  title  of  the 
patron  may  not  suffer  by  the  want  of  proper  evidence 
upon  whose  presentation  it  was  that  institution  was 
given*  The  very  object  of  the  entry,  therefore,  is  to 
fiimish  evidence  for  the  patron. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
rule  must  be  made  absolute.  The  books  of  a  corporation 
are  kept  for  the  use  of  the  body  at  large,  or  that  of  the 
individual  members,  and  not  for  the  use  of  strangers ; 
so  also  are  parish  books ;  but  a  bishop's  register  of  in- 
stitutions is  kept  for  the  use  of  all  persons  claiming  title 
to  livings  in  his  diocese.  It,  therefore,  differs  from  the 
others,  and  is  of  a  public  nature;  and  although  the 
Bishop  himself  may  claim  die  right  of  patronage,  that 


Vol.  VIII.  I  is 
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1828.        IS  no  reason  why  another  claimant  should  not  have 
^^  j^jjj^      access  to  the  register. 

against 
The  Bfshop  of 

Et^.  Bayley  J.     I   think   that  the  circumstance  of  the 

bishop's  claiming  title  makes  the  case  stronger  In  favour 
of  this  application;  for  he  should  not,  in  order  to 
gain  a  private  benefit,  be  allowed  to  withhold  public 

documents. 

'  Rul^  absolute. 


.      •  ■! 


Mwnday,  The  KiNG  ogatnst  Everett.  •     .   » 

Aninfwm^  INFORMATION  for  unlawfully  aolicitii^A^siistoin- 
tein  goods  were        house  oflScer  to  ne^^lect  his  duty.     TW  thM  count 

•bout  to  be  im- 
ported into        stated  that  heretofore,  to  wit,  on  the  6tb  day  of  October, 

from  parts  bfr.    in  the  8th  G.  4.,  at  Holl,  in  the  county  ol  Norfolk, 

fn  raspect'of^     Certain   goods   and   merchandizes^   to  wit,    spirituous 

duUwwoSd^     liquors,  were  about  to  be  imported  and  brought  into 

Slrt^ne B*^    ^^^^  ^^^^^^^  ^  ^^'j  ^^  *^^'*  ^^^^  P*^^  beyond  the  seas, 
at  the  time  of    in  respect  of  which  goods  and  merchandizes  certain  duUes 

committing  the 

offence  therein-  of  customs  would  then  and  there  be  due  and  payable  to 

after  mention-  , 

ed,  was  a  person  our  said  lord  the  King,  and  that  at  the  time  of  commit- 

the  service  of  ting  the  several  offences  thereinafter  mentioned  Richard 

anVthat  it  was  Hooper  was  a  person  employed  in  the  service  of  the 

Sm^a?such  c^istoms  of  our  Said  lord  the  King,  to  wit,  at,  &c. ;  that 

person  so  em- 
ployed in  the  senrice  of  the  customs,  to  arrest  and  detain  all  such  goods  as  should  be 
imported,  which,  upon  such  importation,  would  become  forfeited  to  the  king,  by  Tirtue 
of  any  act  of  parliament  relating  to  the  customs,  and  which  would  be  liable  to  be  seised; 
and  that  the  defendant,  well-knowing,  &c  unlawfully  and  corruptly  solidied  R*  if.,  being 
such  person  so  employed  in  the  senrice  of  the  customs,  when  certain  goods  should  bo 
impoited,  which,  upon  importation,  would  be  liable  to  be  seised  or  forfeiied,  to  forbear  to 
arrest  and  detain  the  same,  &c. :  Held,  that  inasmuch  as  it  was  not  the  duty  of  every  person 
employed  in  the  service  of  the  customs  to  arrest  and  decain  goods  which  would  be  liable  to 
be  seised  as  forfeited,  this  count  was  bad,  for  want  of  shewing  that  B*  H%  was  a  penon 
whose  duty  it  was  to  arrest  and  detain  such  goods. 

it 
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it  vos  the  doty  of  Bichard  Hooper^  as  such  person  so  1888. 
employed  in  the  service  of  the  customs  of  our  said  lord  — - 
the  King  as  aforesaid,  to  arrest  and  detain  all  such  j^omf^ 
goods  aqd  i^erchandizes  as  should  within  his  knowledge 
be  imported,  and  brought  into  Great  Britain^  which 
opon  pucb  importation  thereof  would  become  forfeited 
to  oar  6|U(1  lord  the  King  by  virtue  of  any  acts  of  parlia- 
ment relative  to  his  Majesty's  customs  then  in  force, 
and  which  ,^ou]d  then  and  there  be  liable  to  be  seized 
as  forfeited  as  aforesaid,  in  order  that  such  goods  and 
merchandizes  might  be  dealt  with  according  to  law,  and 
that  the  defendant  well  knowing  the  premises,  but  having 
no  regard  f^t  the  )awa  and  statutes  of  this  realm,  and 
unlawfully  devising  and  intending  to  cheat  and  defraud 
oor  said  lordthe  King  in  his  said  revenue  of  the  customs, 
afterwards  on,  &&«  with  force  and  arms  at,  &c.  did  un- 
lawfully and  eorruptly  solicit  him  Bichard  Hooper^  being 
such  person  so  employed  in  the  service  of  the  customs 
of  our  lord  the  king  as  aforesaid,  when  certain  goods 
and  merchandizes  should  be  imported  and  brought  into 
this  kingdom,  which  upon  such  importation  thereof  as 
aforesliid  would  become  forfeited  to  our  said  lord  the 
King^  by  virtue  of  certain  acts  of  parliament  relative  to 
bis  Majesty's  customs  then  in  force,  and  which  would 
be  liable  to  be  seized  as  forfeited  as  aforesaid,  unlawfully 
and  contraiy  to  the  duty  of  him  Hooper  as  such  person 
so  employed  in  the  service  of  the  pustoms  of  our  said 
lord  the  Ki^g,  to  forbear  to  arrest  and  detain  the  said 
last-meotioned  goods  and  merchandizes,  in  order  that 
the  same  might  not  be  dealt  with  according  to  law, 
whereby  our  said  lord  the  Kii^  might  and  would  be 
then  and  there  defrauded  in  his  said  revenue  of  the 
customs,  in  contempt,  &c.    At  the  Spring  assizes  for  the 

I  2  county 


116  CASES  iM  EASTER  TERM 

16<S.       county  of  Iforjolk  1828,  the  defendant  was  found  goilly 
!%•  Kma      ^^  ^®  ^^^^  couot  only,  and  Kelly  on  a  former  day  in  this 


£Tftftin. 


term  obtained  a  rule  nisi  for  arret^tiog  the  judgment,  upon 
the  ground  that  it  did  not  appear  ia.tl^t. count  that 
Hooper  was  a  person  whose  duty  it  was  to.  mak^  .seizures 
of  goods  liable  to  forfeiture.  On  mctnRg:  4?F  tb^  ^^^ 
he  contended  (the  allegation  being  merely  that  Hooper 
was  a  person  employed  in  the  service  of  tbeicn^toms), 
that  the  law  did  not  cast  upcm  all  persons  in.  jt^^  service 
of  the  customs  the  duty  of  making  seiziDfpes ;  and  that 
although  the  6  G.  4.  c.  108.  $.  34.  enacted  that  goods 
liable  to  forfeiture  might  be  seized  by  any  o^cer  of  the 
army,  navy,  or  marines  duly  antil>ori?ed  and, on  full  pay, 
or  officers  of  customs  or  excise,  or  any  person  having 
authority  to  seize  from  the  commissionera  of  bis  Ma- 
jesty's customs  or  excbe;  the  count. did. not  shew  that 
Hooper  was  a  person  coming  within  any  .of  the  three 
classes  described  in  that  section*  It  ought  tQ  have 
shewn  that  Hooper  was  a  person  whose  duty  it  was  to 
make  seizures. 

The  Soticitor-'General  and  Shepherd  now  shewed  cause. 
It  sufficiently  appears  that  Hooper  was  a  person  having 
authority  from  the  commissioners  of  customs  to  seize 
goods,  and,  thereibre,  within  the  third  class  of  persons 
mentioned  in  the  thirty-fourth  section ;  for  the  allegation 
is,  that  he  was  a  person  in  the  service  of  the  customs,  and 
that  it  was  his  duty  to  make  seizures.  .Now  a  person  in  the 
service  of  the  custonis,  whose  du^  it  is  to  make  seizures, 
must  be  intended  to  have.aqthoij^  frppti  the  commis- 
sioners to  seize.  Besidei^  Hooper  also  copies  within  the 
second  class  of  persons  described  in  the  thirty^^fourth 
section,  because  he  is  diewn  to  be  an  officer  of  the 

customs; 
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CQstdms;   for  by  the  eighth  section  of  6  6.4.  c.l06.        1S38. 
**  every  person  employed  on  any  duty  or  service  relating      _^ 
to  the  custonis  j  by  tbe  orders  of  the  commissioners  of  his      J^^_^ 
Majesty^s  chstoms  (whether  previously  or  subsequently 
expressed); '  'thtHV  be  deemed  to  be  the  officer  of  the 
customs  ibif  anAt'Ahty  or  service." 

'Ml'     /•         •     • 

Jjofd'^TtihttDfE^  C.  J.  The  objection  must  prevail. 
The  octtttt'aHege^  that  JR.  Hooper  was  a  person  em^ 
ployed'  in  tUe  servke  of  the  customs  of  our  lord  the 
Kin^  ahd  that  it  was  his  duty  as  such  person  so  em- 
ployed in  the  service  of  the  customs  of  our  said  lord  the 
King,  to  arrest  and  detain  all  such  goods  and  mer- 
chandi^^'  as* should  within  his  knowledge  be  imported 
into  O^eiX  Britain^  which  upon  such  importation  would 
become'  forfeited  to  onr  said  lord  the  King  by  virtue  of 
any  acts  df  parliament,  &c.  The  allegation  that  Hooper 
was  a^person  employed  in  the  service  of  the  customs  is 
an  aU^ation  of  tdcU  The  allegation  that  it  was  his 
duty  to  seize  goods  which  upon  importation  were  for- 
feited, is  an  allegation  of  matter  of  law.  That  being 
so,  the  fa<t  from  which  that  duty  arose  ought  to  have 
been  stated  in  the  count.  If,  indeed,  it  could  be  said 
to  be  t^e  doty  of  every  person  employed  in  the  service 
of  the  customs  to  seize  such  goods,  then  the  allq^ion 
would  have  been  i^fficient  But  it  clearly  is  not  the 
duty  of  every  such  person ;  as,  for  instance,  it  is  not 
the  duty  of  a  porter  employed  in  the  service  of  die 
customs 'ib'sfeize  such  goods.-  The  case  of  Max  v. 
Boberts (d)idhi  point;  there  the  count  stated  **  that  the 
defendant8"beii6'^  ownerst  of  a  ship  at  Liverpool  bound 

(a)  IflJS'6if,69. 

Is  on 


EvxRxrr. 
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1828.        on  a  voyage  from  thence  to  IVaterfard,  the  plaintiff 
""""^       shipped  mods  on  board  to  be  carried  upon  the  said 

The  KiKO  rir         o  -   ^  *  -  ,  •      -i  !•  J  Fjr 

agairut  voyage  by  the  defendants,  and  to  be  delivered  at  fr. 
to  the  plaintiflPs  assigns;  and  thereupon  the  plaintiff 
insured  the  goods  at  and  from  L,'  to  W*^  and  then 
averred  that  it  was  the  duty  of  the  defenJabts,  as  such 
owners,  to  cailse  the  ship  to  proceed  on  the  voyage 
from  L.  to  W.  without  deviation ;  and  alleged  a  breach 
of  such  duty  by  their  causing  the  ship  to  deviate  from 
the  course  of  that  voyage,  after  which  she  was  lost,  with 
the  goods;  and  the  plaintiff,  by  reason  of  such  deviation, 
lost  his  goods,  and  the  benefit  of  his  policy,  && ;"  and 
it  was  held  that  the  count  could  not  be  sustained.  Lord 
Ettenborotigh,  in  delivering  the  judgment  of  the  Court  in 
that  case,  says,  **  The  first  count  .of  the  dqokiration 
allies  a  shipment  by  the  plaintiff  of  goods  on  board  a 
vessel  of  which  the  defendants  are  staled  to  be  owners ; 
but  it  does  not  proceed  to  state  that  such  gcK>ds  were 
delivered  to  or  received  by  the  defendants,  or  that  the 
defendants  in  any  manner  ever  had  notice  of  the  fitct  of 
such  shipment.  So  that  in  thin  count  tfiere  b  not  only 
a  want  of  any  words  importing  a  promise  by  the  one 
party  to  the  other,  but  there  is  also  an  entire  absence  of 
all  circumstances  or  facts  from  whieh  any  promise  or 
agreement  could  be  implied,  or  duty  inferred  I)etween 
them  in  respect  to  such  goods."  The  ground  of  the 
decision  in  that  case  was,  that  there  was  not  any  fact 
alleged  from  which  the  law  would  imply  any  duty  in  the 
defendant  with  respect  to  the  goods.  Now,  in  this  case, 
there  is  not  any  fact  stated  in  consequence  of  which  the 
law  cast  on  Hooper  the  duty  of  making  seizures.  By 
the  6  G,  4.  r.  108.  s,  34.  that  duty  belongs  to  an  officer  of 
the  army,  navy,  or  marines,  or  officers  of  the  excise  or 

customs, 
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customs,  or  a  person  having  authority  from  the  com-        1 828. 
missioners  of  the  customs  or  excise.^    It  is  not  averred       '    ~ 

V  .     .  The  KiKO 

that  Hooper  was  a  person  coming  within  any  of  these  jygr»>«e 
dasses.  Ilfeither  is  it  averred  that  he  was  a  person  em« 
ployed  on  i}f^  dqty  ,or  service  of  making  this  seizure,  so 
as  to  ina|f:e  bim  afk  officer  of  the  customs  for  that  duty  or 
service  within  the  statute  6  G.  4.  c.  106.  s.  8.  The  rule 
for  jBLjfTest^ng  the  judgment  must  be  made  absolute. 

Rule  absolute. 


Jt^'^^^£^/y: 


Samuel  against  The  Royal  Exchange        JTIIa. 
Assurance  Company. 

/^OVENANT  on  a  policy  of  assurance  at  and  from  A  Tenei  in- 

V^  surad  from 

Sierra  Leone  to  London,  ^  on  ship,  called  Salmon  Stem  Leone  to 

JLondoKf  And 

RiveTf  and  freight,  to  begin  at  Sierra  Leone,  and  endure  upon  which  Uw 
upon  the  ship  until  she  shall  have  arrived  at  Lotidon  to  endure  untU 
and  hath  there  moored  at  anchor  twenty-four  hours  in  jowld  in  mod 
good  safety,  and  upon  the  goods  until  the  same  be  there  foJ^/hom°*iir- 
discharired  and  safely  landed.*'     Averment,  that  whilst  "^^. '"  ^®^ 

o  >/  »  ereningofUie 

the  vessel  was  proceedincr  on  her  voyace,  and  before  isthofFeftm- 

^  °  -^^  '  ary,  and  Uie 

she  had  been  moored  at  London  twenty-four  hours,  she  captain  having 

orders  to  tako 

grounded,  and  was  wrecked  and  totally  lost  Second  her  into  tiie 
count  for  a  loss  by  barratry  of  the  master.  Plea,  the  ^t  Veiaford, 
general  issue,  according  to  the  statute,  that  the  corpor-  ^  ^^  ^^_ 

gates.  On  the 
following  morning  he  was  infoi  med  at  the  dock,  that  no  order  for  his  admittance  bad  been 
received  %  but  that  iPH  had,  the  vessel  could  not  be  then  admitted,  on  account  of  the  quan- 
tity of  ice  ID  the  river.  The  order  was  sent  by  the  Navy  Board  on  the  Slst,  but  on  account 
of  the  ioe,  tbe  ahip  oould  not  be  moved  until  the  97th.  and  then,  fa  warping  her  towards 
the  docjtt  a^opo  broke,  she  grounded,  and  was  totally  lost.  The  jury  found  that  tbe  vessel 
remained  at  faer  moorings  firom  the  18th  to  the  37th  of  February  on  account  of  the  ice,  and 
9ot  for  want  of  an  order  to  enter  the  dock :  Held,  that  upon  this  finding,  the  plaintiff  was 
entitled  U>  recover,  fat  that  th^  place  where  the  vessel  was  moored,  not  being  the  place  of 
her  oliiinate  destinatioD,  the  poUcy  did  not  eipire  when  she  had  been  there  in  safety  twenty- 
four  hours ;  and  as  the  vessel  remained  at  those  moorings  on  account  of  the  ice^  and  not 
Waiting  Ibr  the  order,  the  underwriters  were  not  diicfaaiged  by  the  delay. 

I  4  ation 
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18£8.       ation  have  not  broken  their  covenants,  or  any  of  them. 
At  the  trial  before  t-ord  TenUtden  C.  J,,  at  the  London 

$AXIIKL  .  1       t  L 

againu  sittings  after  Trinify  t^roi  182?,.jlt  ^ppq^req  that  the 
EzcuANOB  Salman  River  sailed  from  Sierra  Lcom  for  the  port  of 
^^~'^^  Ijmdm  on  the  3d  of  December  1826^  laden  with  teak, 
and  chartered  to  one  Lennt^^t  who.  had  eati^p^d  into  a 
contract  with  the  Navy  Board,  to  supply  ih^^l  with  a 
cargo  of  teak  to  arrive  before  the  end  of  that. month. 
On  the  2d  of  Fdmmty  1827,  the  vessel  h^yia^ Deceived 
damage  19  a  gale  of  wind,  the  caplaio  put.intOt.Z>over, 
^  ''  *and  re^aived  th«uia  .under  r^air  until  the  IStth  of 
February.  During  that  interval  he  came  to  I/mdon  for 
orders,  and  L^moc  directed  him  to  tfdce  the  ship  into 
the  King's  Dock,  at  Deptford^  and  deliver  her  cargo 
there.  In  the  afternoon  of  Sunday  the  18th  of  Jp'dnru^ 
ary  the  vessel  arrived  at  Deptfard^  and  waa  moored 
alongside. a,  King's  ship,  near  the  dook  ga^es*  On  the 
following  morning  the  captain  made  inquiries  at  the 
dock-yard  respecting  the  admission  of  his  ship,  and  was 
informed  that  no  bills  of  lading  had  arrived,  and  there 
were  no  orders  to  admit  her;  but  that  she  could  not  under 
any  circumstances  be  then  admitted  on  account  of  the 
quantity  of  ice  in  the  river.  The  captain  then  went  to  Z/m- 
douj  and  after  some  negotiation  with  Lennox^  ilie  Navy 
Board  consented  to  take  the  cargo,  which  they  at  first 
refused  to  do,  because  it  arrived  out  of  time,  and  on  the 
21st  of  February  the  chief  officer  of  the  dock  jreceived 
orders  to  admit  the  vesseL  From  th€^  ISth  until  the 
25th  of  February  the  quc^tity  of  ice  in  the  river  con- 
tinually increased,  ,bMt  pn.jthat  df^y.th^  frp^t  gave  way, 
and  on  the  27tl^  the  S^lmm  BAoersr?^  c^stioff  fifom  her 
moorings  and  warped .  towards  -the  dock*  In  conse* 
^uence  of  a  rope  breaking,  she  went  ashore  near  the 

dock- 
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dock-gates,  and  was  totally  lost    It  appeared  also  that       1828. 

many  vessels  kddR  f^ith  timber  discharged  their  cargoes 

at  the  plaSed  vA^I^  ike  ScSm<m  River  had  been  moored.        agabui 

The  RoTAK' 

Upon  tbht'etidelof^e,'  it-wto^c6ta«e6ded  for  the  defend-  Eschahob 
ants,  dibter*!thtft'  tb^  phce  where  the  Salmm  River  was 
moored'  'ftittM  'Ml  doHiMfered  ad  the  phee  of  her  destin- 
ation;' iiT  Mfti'dff  iase 'ihe  had  been  in  good  safety  for 
twentjM-fed^'hbli^^  before  the  Ibss^  or  that  if  it  were  not, 
the  ea|)lialM«lilfld  remained  there  an  cinreasonable  time, 
and  ^onsei^ueittly  die  underwriters  were  discharged* 
The  Lord  Chief  Justice  left  it  to  the  jury  to  say  whe- 
ther the  Sahnon  Biver  remained  lashed  to  the  King's 
ship  waiting  for  an  order  to  be  admitted  inb>the  Kling^s 
Dock,  or 'whether  she  remained  there  becamse  from  the 
18th  b^the^Tch  ol  February  she  could  not  have  re- 
moved ielsewhere-for  the  purpose  of  delivering  her  caigo 
had  t!hie  oWfler  wished  it,  and  directed  them,  if  they 
thought  iifae  remained  waiting  for  the  order,  to  find  for 
the  defendants,  otherwise  for  the  plaintiff  The  jury 
having-  ftiiind  a  verdict  for  the  plaintiff,  the  Attorney^ 
Generatf^^ih  Michaelmas  term,  obtained  a  rule  nisi  for 
entering  a  noHsuit,  against  which 

CdmpUUf  PoUoctf  and  Jasfiua  Evans  shewed  cause. 
Tlie  reil  qt^tion'iti  this  case  is,  what  was  the  destination 
of  the  vessel?  She  could  not  be  considered  as  moored 
twenty-four  hours  \h  good  safety,  until  she  had  been  for 
that  sfiiAbe  of  ^tme  moored  at  the  place  where  her  cargo 
was  to  4]ii^'^discliarged.  Suppose  the  captain,  in  conse- 
quence''^ ^kite^se' winds,  had  anchored  at  Gravesendf 
and  reilttliiiMUh^re  tWenty^four  hours,  it  is  clear  that 
the*  undef Writers  would  not  have  been  discharged,  al- 
though Greeoesend  is  in  the  pott  of  London*     The  only 

circum- 
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1888.  ciroumstance  upon  which  any  argument  can  be  raised 
i8»  that  on  Mondoy  the  1.9Ui  of  FebnioQii  the  order  for 
admitting  the  SoUnm  JUv^  int9  ti^f^  ,J^ing'9  Dock  had 


&Um«bl 


EicBitMK     not  arrived.    If  between  the  18th  an4^  ^f^:  21$t  of 


Ga 


Februofyt  when  the  order  arrived)  the  river  had  been 
opeUf  8o  that  the  ship,  might  have^.prgf^pi  w  ^®>* 
wyage,  the  d^ay  would  have  bQea.unii^p;i^^le»..and 
the  under writera  discharged  ;  but.tii^  jii^y  Iji^ve.reUeved 
the  plaintiff fipm  thatdifficuUy»  by.fiuding,Jtba(/ii9ffi^  the 
18th  to  the  27tb  die  state  of  the  river  was, sujb^  t^h^t  the 
vessel  could  not  have  been  moved  with  ^fe|ty. . 

Sir  J^Scarktt  and  Bosanguet  Serjt^  contri^  Tbd  plain- 
tiff in  thia  case  ought  to  hav^  been  nonsuited  op,  two 
grounds*  First*  the  ship  was  mooted  Ji)*  gpod  safety 
twenty-foan  Imura  before  tlie  loss*  Secondly,  the  delay 
at  Depffqrd  was  unxeasonable^  and  the  policy  thereby 
rendered  void.  Had  the  captain  arrived  in  the  river 
destined  to  any  particular  dock,  the  under,wri;(er  would 
have  remained  liable  until  the  vessel  cpu}d  by  reason- 
able dili^nce  be  placed  in  that  dock  i^  good  s^ety* 
But  here  the  vessel  was  not  destined  to  any  particular 
part  of  the  port  of  London.  No  doubt  the  captain 
intended  to  take  her  into  the  King's  Dock  if  hei  could  ; 
but  that  was  quite  uncertain*  and  so  coutipu^d^  fynp,  the 
18th  to  the  21st  of  February.  During  th^  time  the 
underwriters  could. not  remain  liable*  Ag^ip»  if  the 
captain  did  not  cpme  to  ap  anchor  at  D^ptfbrd^  .in  prder 
to  enqujjpe  wheM^er  he  could  go  into  th^  ^ng's  Pock, 
he  should  have  proceeded  .at  onpe  to  the  p^pe  ,of  his 
destination. .  It  nas  not..pret^n<led  ^h^t  hi^  poHrse  was 
impeded  by  ice  on  the  ISth*  and  as  be  then  chose  to 
anchor  at  Deptforif  that  being  a  place  where  timber 

vessels 
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vessels  frequently  discharge  their  cargoes^  it  must  be        18S8. 

considered  as  the  place  of  his  destination,*  and  then  the        — *— 

SAMfrn 

vessel  had  been  moored  in  good  safety  twenty-four  hours        affana 

The  RoTAi. 

beiore  the  loss.  EzcHAwot 

AaraiWMeCcb 

Lord  Tbnterden  C.  J.  Upon  the  whole,  I  am  of 
opinioti  that  diis  rule  ought  to  be  discharged.  It  has 
been  cotitended,  that  his  Majesty^  dock  eX-  DiBpt/brd 
cannot  be  considered  as  the  place  of  destination  of  the 
Salinon  Hfoer,  But  upon  the  evidence,  I  think  it  was 
the  place  of  her  destination.  The  master  was  ordered 
to  take  her  there,  and  he  came  up  the  river  intending  to 
go  there.  It  is  true  that  at  that  time  he  had  tio'  iright  to 
enter  the  dock,  and  it  was  quite  uncertain  whether  per- 
mission to  do  so  would  be  granted  or  not  He  arrived 
in  the  evening  of  Sunday  the  18th  of  Fd>iruary;  of 
course  he  could  not  then  go  into  the  dock,  and  on  the 
Monday  he  found  that  no  orders  for  his  admission  had 
been  received ;  and  if  at  that  time  the  vessel  could  have 
gone  in,  her  detention  at  the  moorings  M'ould  have  been 
improper,  and  the  underwriters  thereby  discharged. 
That  question  of  iact  I  left  to  the  jury,  and  they  found 
that  the  vessel  did  not  remain  at  Deplford  for  want  of 
an  order  to  enter  the  dock,  but  because  she  could  not 
be  safely  moved  to  any  other  part  of  the  river.  Another 
point  made  was,  that  the  place  where  the  vessel  was 
moored  must  be  considered  as  her  place  of  diischarge, 
because  some  vessels  do  in  fact  discharge  their  cargoes 
tiiere.  But  if  was  manifest  that  there  never  was  an 
intention  tb  discharge  her  cargo  there,  the  orders  to  the 
master  being  to  take  her  into  the  King's  dock.  That 
ground  of  defence  therefore  fails ;  and  as  the  delay  woukl 
only  be  improper  if  the  vessel  could  have  gone  to  some 

other 
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other  place  of  discharge  in  the  river,  I  think  that  the 
plaintiff  is  entitled  to  retain  the  verdict  found  in  his 
favour. 

HoLROYD  J.  (a)     It  seems  to  me  that  the  question  is 

...        < 

concluded  by  the  finding  of  the  jury,  that  the  state  of  the 

9 

river  prevented  the  removal  of  the  ship  from  the  18tb  to 
the  27th  of  February.  Under  such  circumstances,  there 
could  be  no  improper  delay,  and  there  is  no  ground  for 
considering  the  place  where  she  was  lying  as  the  place 
of  her  ultimate  destination. 


LiTTLEDALE  J.  Concurred. 


Role  discharged. 

(a)  Mojflejf  J,  bad  gone  to  Cbamben. 


Tuesday, 

May  13th. 


In  an  tction 
•gainst  the 
Manbal  for  an 
escape,  the  de- 
iclaration  al- 
legedf  that 
plaintiff  and 


Brazier  against  Jon£s. 

T^HIS  was  an  action  against  the  Marshal  of  K.  B. 
for  an  escape.     The  first  count  of  the  declaration 
stated,  that  before  the  committing  of  the  grievances,  &c. 
divers  differences  ^and  disputes  had  arisen   and   were 
direndisputn,   depending   between  plaintiff  and   one    fV.  -B.,  and   in 

by  mutual 

bonds  of  submission,  referred  them  to  the  arbitration  of  C  and  J),  That  an  tetntd  was 
made,  ordering  IT.  J?,  to  pay  the  pltintiff  a  certain  sum  of  money  on,  &c. ;  and  because  the 
award  was  not  performed,  pUdmifPsned  and  prosecuted  out  of  the  court  of  C.  P.  a  .wnt» 
commanding  ddendant  to  attach  ir*  S-  (then  being  in  his  custody),  so  that  he  might  have 
bis  body  before  the  Justices  of  C.  P.  on»  &c.,  to  answer,  fte. ;  and  IK  J9.  being  and 
remaining  in  the  custody  of  defendant  as  such  Tuarshal,  by  virtue  of  the  attachment,  on,  &c. 
was  brought  before  Sir  S,  G.,  a  judge  of  C.  P.,  at  his  chambers,  by  writ  of  babeaa 
corpus,  and  by  him  committed  to  the  custody  of  the  Warden  of  the  Fleet,  and  afterwards 
was  brought  before  Sir  /.  X.,  a  judge  of  K.  B.,  at  chambers,  and  by  him  commift^  to  the 
custody  of  the  defendant  charg^  with  the  attachment,  and  that  defetid^nt  afterwards  suf- 
fered him  to  escapes 

Held,  that  plaintiff  was  bound  to  prove  the  execution  of  the  bo^d  of  sufcm^ion  bgr  him* 
sdf  as  well  as  by  ir.  ^.  Semble,  That  he  need  not  have  done  so  had  he  alleged  and  proved 
a  rule  of  C.  P.  ordering  the  issuing  of  the  attachmtot»  although  proof  of  such  rule,  without 
«  statement  of  it  in  the  declaration,  would  not  be  sufficient. 

Qucre,  Whether  the  commitment  by  a  judge  at  chambers  was  legal  ? 

order 
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order  to  put  an  end  to  them  it  was  mutually  agreed        1828. 
upon  by  and  between  plaintifT  and  JV.  B.  that  all  the 
said  matters  in  difference  should  be  referred  to  certain 
persons,  to  wit,  &c.;  and  thereupon  in  pursuance  of 
such   agreement  plaintiff  and  W.  B^  on,  &c.  did  by 
mutual  bond^  of  submission,  bearing  date,  &c.  Submit 
themselves  to^  and  bind  themselves  to  abide  the  award 
of  the  said,  &a  concerning  the  said  matters  in  di£krenoe 
under  the  terms  and  upon  the  conditions  more  par* 
ticularly  set  forth  in  the  respective  conditions  of  the  said 
bonds  of  submission.     That  [the  arbitrators  afterwards, 
to  wit,  on,  &c.  did  amongst  other  things  award,  that 
W.  B,  should  pay  to  the  plaintiff  on,  &c,  the  sum  of 
8S^.tjUv;'<iif  all  which  premises  W.  B*  had  notice. 
And  plaintiff  for  having  performance  of  the  award,  pro- 
cured the  bond  of  submission  entered  into  by  JV.  Bk  to 
be  made  a  rule  of  C.  P.    And  because  the  award  was 
afterwards,  to  wit,  on,  &c.  so  far  as  concerned  the  said 
W,  B.  wholly  unperformed ;  and  because  the  day  as- 
signed for  payment  of  the  said  sum  of  money  in  the 
award  mentioned  had  long  since  elapsed,  the  plaintiff 
on,  &c.  sued  and  prosecuted  out  of  the  C.  P.  a  writ 
directed  to  the  defendant,  {W^  B.  then  and  there  being 
in  the  custody  of  the  defendant  as  Marshal  of  K.  B.) 
commanding  him  to  attach   ^.  B.  so  that  he  might 
have  bis  body  befere  the  justices  of  C.  P.  at  Weaminsier 
on,  &c.  to  answer,  &c.    And  W.  B.  being  and  remain- 
ing ia  custody  of  the  defi^dant  as  such  Marshal,  under 
apid  by  virtue  of  die  said. attachment  afterwitrds,  tp  wit, 
on,  &c.  was  duly  brought  before  Sir  5.  Gaseleej  Knight, 
then  and  now  bebg,  Set.  at  his-  chambers,  Stc  in  his 
own  pemoDj  in  'cuatoily  of'tbe  said  defendant  as  such 
-Marshal,  by  virtne  of  a  writ  of  habeas  corpus  directed 

to 
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I6S8;       to  the  defendant;  and  W*  B,  was  then  and  there  coiih* 
BaAuut       ^^^^  by  Sir  S.  G.  to  the  custody  of  the  Warden  of  the 
^^        Fleet  in  coDtempI)  fbr  the  oon-paymeot  of  the  said  sum 
of  365/.)  &G.    And  •  W^  B.  being  and  censainii^  >  in  cu8« 
tody  of  the  aaid  Warden  afterwardsi  to  «k)  oe^  flic,  was 
brought  before  Sfar  J.  UHleddle^  Knighti  then  and  now 
being)  &e.  at  his  chambers  in,  8eo«  in  bis.  owii  peason 
in  custody  of  the  said  Warden,  by  virtue  of  anolb^writ 
of  habeas  corpus;  and  the  said  W.B%  was. then t and 
there  committed  by  the  said  Sir  J*  L.  to  the.  custody  of 
the  defendant  as  such  Marshal  as  aferesmd,  charged 
with  the  said  contend ;  and  the  deiendaot  then  and 
there  took  the  said  W.  B.  into  his  custody^  to.  and 
afterwards,  to  wit,  on,  flee  vohintarily  suflbred  and  per* 
mitted  him  to  escape.     The  second  count  slated^  that 
W.  B,  on,  flee  had  been  duly  oonunitled  to  tbecustody 
of  the  Warden  of  the  Fleet  by  Sir  5*  G.  in  contempt 
for  the  non«'payment  of  the  sum  of  835/.^  flux  pursuant 
to  the  said  award  so  made  as  aforesaid)  and  -the  bond 
of  submission  to  the  said  award,  and  the  condition  therei- 
under  written  and  entered  into  by  the  said  /F.vB.;  and 
the  submission  between  the  said  plaintiff  and  the  said 
W.  B.  mentioned  in  the  said  Iast*meationed  condition^ 
and  which  had  been  before  that  time  duly  made*  a  rule 
of  the  said  last^mentioned  Court.    The  declaration  then 
averred  a  commitment  of  JV.R»to  the  custody  .of « the 
defendant  by  Sir  J.  £r.,  and  an  escape  as  before.    Plea, 
not  guilty.    At  the  trial  before  Lord  Tenterden  &  J.  at 
the  Westmimter  sittings  after  TVum^lerm  1827,  the 
plaintiff  proved  the  execution  of  the  bond  of  submission 
by  W.B*  but  not  by  himself.    It  was  objected  that, 
unless  the  esecutioa  of  the  bond/byi  both  uMie^prwed, 

the 
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the  submission  would  not  appear  to  be  mutual,  and,  con^        ISM. 
sequently,  Ae  award  could  not  be  binding.     The  Lord 
Chief  Justioe  t^scttred  tfai^  Mint.     It  then  appeared  that        •^^^^ 
the  awatd  was*  not  made  within  the  time  originally 
limited^'  bm,  there  was  an  indorsement  on  the  bond, 
beariil|('4late  befi>l%  the  expiration  of  that  time,  whereby 
h  Wtti  Mitirged,  kind  the  award  was  made  within  the 
enbufteA'Ume.    This  indorsement  was  proved  to  be  in 
the'hflad^wvMug  bf  the  arbitrator,  but  no  evidence  was 
given  ^tlsi^^ing  Written  at  the  time  of  its  date.     Thfe 
Loiftt  iShieP  jQsfiee  held  that  such  evidttice  was  not 
mMteMtf^,  and  tlie  award  was  read.    The  plaintiff  then 
gave  '{U  evidence  a  rule  of  C.  P.,  making  the  sdb» 
nrtftisii*  a  rule  -  of  court,  the  rule  nisi  and  the  rule 
Bbf4o]Mi'l6r  an  attachment,  the  issning  of  the  attacb- 
meM^'  andt  the  commilroent  of  W.  B.  for  the  contempt, 
by  a^JMg^'  at  chambers,  as  alleged  in  the  declaration, 
MMl'lhe  subsequent  escape  of  the  prisoner.     For  the 
defehdant  ft  wa§  objected,  that  this  eommitment  was 
iU^ld5'^ibf  that  it  ought  to  have  been  by  the  Court,  and 
mA  by  a  JFudge  at  chambers.     This  point  was  reserved 
by  the  Lord  Chief  Justice ;  and,  subject  to  the  questions 
rdMT^red,  the  case  was  left  to  the  jury,  who  found  a  ver- 
dict  for    the   plaintiff,   with   nomhoal    damages.      In 
MkhtidmiEa  V^rm  a  rule  nisi  for  entering  a  nonsuit  was 
granted,  agAinst  which 

Sir  \T.  Seartett  and  PaUeton  shewed  cause.  It  was  not 
neoesslirf  for  the  plaintiff  in  this*  case  to  prove  bis  exe^ 
caiiM'  of  the  bend  of  submission.  All  the  aiUegations 
respectiiig  tbose  preliminary  matters  were  unnecessary, 
and  tfe  ^Addaaralioli  wenld  have  suflSoed  had  it  merely 

stated 
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18S8.  stated  the  rule  of  court  for  an  attachmenti  and  the  coin- 
mitment  upon  it.     The  case  of  Terrer  v.  Oven  (a)  was 

^inn  very  different ;  the  action  was  brought  upon  the  award, 
and  the  plaintiff  was  bound  to  shew  that  the  award  was 
made  upon  suflScient  authority.  Here  the  proceeding  is 
founded  upon  the  j  udgmen  t  of  the  Court  of  C.  P. ;  and,  even 
supposing  that  judgment  to  have  been  wrong,  theMarshai 
cannot  be  relieved  on  that  ground.  {Bayley  J.  There  is 
not  in  this  declaration  any  allegation  of  an  application  to 
the  Court  of  C.  P.  for  an  attachment  against  W.  A 
for  nonperformance  of  the  award;  there  does  not,  there- 
fore, appear  to  have  been  any  ac^udication  upoD  which 
the  writ  of  al^tachment  issued.  Lord  TetUerdm  C.  J. 
When  you  declare  against  the  Marshal  for  an  escape 
out  of  execution,  you  always  state  the  judgment  as  well 
as  the  writ]  Tlie  first  count  certainly  does  not  state 
any  order  of  the  Court  for  issuing  the  attachment,  but 
it  states  that  it  duly  issued ;  and  the  second  count  b^ins 
by  stating  that  W.  B.  had  been  duly  committed  to 
prison.  Now,  sufficient  evidence  of  a  due  commitment 
was  given.  All  the  rules  of  court  were  given  in  evi- 
dence, and  as  it  was  proved  that  the  Court  of  C.  P. 
had  made  an  order  for  enforcing  the  award,  the  previous 
allegations  became  immaterial,  and  might.be  rejected, 
Bromfield  v.  Jones  {b) .  The  plaintiff  was  bound  to  prove 
the  rule  for  the  attachment,  that  being  material,  although 
not  alleged,  but  was  not  bound  to  prove  immaterial 
things,  although  alleged.  [Lord  Tenierden  C.  J.  If 
that  were  sufficient  to  sof^rt  the  action,  the  plaintiff 
would  recover  secundum  probata  et  non  allegata.] 

(a)  7 J8.  i  C.  487  (b)  4B.iC,  3S0. 
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Gtaiuy  and  Campbell  contra.  It  is  admitted,  on  the  ^828. 
other  side,  that  no  sufficient  evidence  was  ffiven  of  the  — 
submission  to  arbitration,  and  it  is  very  doubtful,  whe-  ^a»ut 
tber  tlie  proof  of  the  enlargement  of  the  time  was  suffi- 
cient. The  case  of  a  petitioning  creditor's  debt  is 
somewhat  analogous,  and  that  must  be  shewn  to  have 
existed  at  the  time  of  the  bankruptcy.  Now,  it  was 
necessary  for  the  plaintiff  to  shew  how  he  h^d  been 
damnified,  in  order  to  maintain  an  action  against  the 
Marshal ;  and  as  the  declaration  did  not  set  forth  any 
rule  of  court  for  the  issuing  of  the  attachment,  it  was 
incumheot  on  the  plaintiff  to  prove  the  submission,  in 
order  to  make  out  that  he  was  entitled  to  have  an 
attachment  against  W.  B.  Secondly,  the  commitment 
by  a  judge  at  chambers  was  illegal ;  and  unless  a  party 
is  lawftiiiy  in  custody,  no  action  lies  against  the  Mar- 
shal for  ah  escape,  Rogers  v.  Jones  (a).  (They  were 
then  stopped  by  the  Court.) 

Loid  l^NTERnsN  C.  J.  The  first  point  is  the  only 
one  upon  whidi  I  propose  to  say  any  thing  at  present, 
Tjz.  whether  the  plaintiff  having  averred,  but  not  having 
given  evidence  of  a  mutual  submission,  failed  to  prove  a 
material  allegation.  The  answer  given  is,  that  the . 
all^ation  was  wholly  unnecisssary,  and  that  sufficient 
remains  if  it  be  struck  out,  for  that  as  against  the 
marshal  proof  of  the  order  of  the  Court  of ,  C.  P. 
for  the  attachment  was  sufficient  If  the  declaration 
had  commenced  by  a  statement  of  that  order,  I  should 
have  been  inclined  to  think  it  sufficient ;  but  there  is  no 
allegation  that  the.  Court  made  an  order  for  the  at- 

(a)  7  ir.  ^  C  80. 

Yqu  VIII.  K  tacfament. 
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IB2B.       tachment     The  averment  is,  that  the  plaintiff  sned  and 

prosecuted  out  of  iher  Court  of  C,  P.  a'writ,  command- 

against        ing  the  defendant  to  attach    fV.  B^  so  that  it  would' 
appear  to  be  the  act  of  the  party.    Then  it  i«tt8  urged  ^ 
that  proof  of  the  rule  fbr  the  attachment  suffioed,  with- 
out proof  of  the  mutual  submission;  according  to  which 
argument,  want  of  proof  of  matter  alleged  16  to  be  com- 
pensated by  proof  of  matter  not  alleged.     I  think  that 
ii^^uld  be  a  most  dangerous  doctrine.     Suppose  neither 
the  tiling  averred  nor  the  matter  not  averi^  wtera- 
proved,  still  there  could  be  no  motion  in  arrest  of  judg* 
,  xfient,  for  after  verdict  it  would  be  assumed  that  all* 
the  auctions  of  the  declaratidn  had  been  provedi     On 
this  ground;  I  tlrink  that  the  rule  fbr  en  tiering  a  nonsoit- 
lilnst  be  made  absolute. 

Batlet  J«    In  an  actioii  for  an  escape^  the  pleiiydtf 
must  aver  and  shew  in  evidence,  not  only  the  escape  of 
the  prisoner,  but  that  he  was  previously  lawfully  de« 
mined.     Here  nothing  analogous  to  a  judgmeht  is 
tdleged,  but  certain  other  matters  entitlmg  the  plaintiff^ 
to  an  attachment  are  shewn.     Thus  the  award  is  stated*,' 
ibut  that  would  not  suffice  unless  Made  upon  the  mutual' 
submission  of  this  parties;  such  submission  was,  there- 
fore, necessarily  alleged ;  but  the  plaintiff  failed  to  prove- 
it     I  have  been  considering  whether  it  could,  after 
verdict,  be  assumed  that  an  order  for  the  attadime^it- 
Was  proved ;  but  I  am  satisfied  that  it  canno^  for  the 
rule  is,  that  you   may  presume  every  thing  to  have 
beien  proved  which  the  allegations  on  the  record  made 
necessary,  but  nothing  else.     Proof  of  that  order  couhi- 
not,  therefore,  be  properly  substituted  for  proof  of  an 
allegation  on  the  record. 

• HoMo^i) 
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HoLROTD  J.     Although  if  the  rule  of  the  Court  of       1888. 
Common  Pleas  for  the  attachment  had  been  made  the       ^ 
foundation  of  the  plaintiff's  action,  proof  of  it  might        t^punu 
have  sufficed,  atiU  as  that  was  aot  done,  but  other  things 
were  relied  en  in  the  declaration,  the  pifuntiff  was  bound 
to  give  legal  evidence  of  them. 

LiivcBDiLLS  J.  It  was  in  the  option  of  the  party  to 
begin  Us  declaration  with  the  rule  for  the  attachment,  or 
to  state  tile  pvelnninaiy  matters,  and  the  issuing  of  the 
attachment,  without  mentioning  the  rule.  I  think  that 
on  a  modon  in  arrest  of  judgment,  either  form  would 
have  sufiked.  Bot  here  the  question  is  not  as  to  the 
form  of  dte  declaration,  but  as  to  the  proof  of  the 
all^ations.  And  this  does  not  come  within  any  of  the 
eases  as  to  omitting  proof  of  superfluous  allegations, 
for  in  all  of'  them  diere  was  proof  of  the  material  things 
dieged.  'Here  the  evidence  relied  on  was  of  a  matter 
net  alleged*  Nor  can  the  rule  for  the  attachment  be 
considered  as  evidence  of  the  preliminary  matters,  for  it 
appears  to  have  been  made  upon  reading  certain  affi- 
davits, the  contents  of  which  were  not  shewn.  There 
was  no  eirideoce  that  those  affidavits  related  to  the  pre* 
liminary  matters  alleged ;  the  rule,  therefore,  could  not 
be  proof  o9  these  matters. 

Rule  absolttler 
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1828. 


Tuaday,  IrOvicK  agaifist  Crowder  and  Another,  late 

May  13th.  ^ 

Sheriffs  of  the  City  of  London. 

In  March,  ihe  ^PHIS  was  an  actioH  against  the  defendants  for  a  false 

oi  London  return  to  a  writ  of  fieri  facias  issued  against  the 

of  a  debu»r^*  goods  of  one  Harrison.     Plea,  not  guilty.     At  the  trial 

ficill^*'^An*'^  before  Lord  Tenterden  C.J.  at  the  London  sittings  after 

officer  was  pat  TritiUy  term  1827,  it  appeared  that  the  plaintiff,  having 

of  the  goods;  recovered  judgment  aminst  Harrison^  sued  out  a  fi.  la* 

ti  II  creditor  against  the  goods  of  Harrison  on  the  2d  6f  Naoember 

directei'  the 

sheriffs  not  to  1825,  and  that  the  defendants,  being  at  that  time  sheriffi 

debtor  con-  of  London^  on  the  12th  of  Nooember  returned  nulla  bona ; 

the"controui^of  ^'^^^  Harrison  carried  on  the  business  of  a  wide-merchant 

^N.^^T'^^  in  Fleet  MoT-kd^and  at  tlie  time  when  the  writ  was  de- 

when  another  Hvered  id  thi;  defendants  there  were  larce  quantities  of 

execution  cro-  c       i 

ditor  sueii  out    ^ipe  on  his  premises.     It  appeared  further,  that  down 

a  fieri  facia«i,  '  '  "^ 

airect*<i  to  the    to  the  2d  of  November  1825,  the  business  was  carried 

aucceeding 

sheriffs  of  Liin-  ou  ou  Horrison^s  account,  the  clerks  or  servants  always 
thtt  tfie  Utter  accounting  to  •him  for  the  monies  received.  On  the 
levy  under  this   P^^*^  of.the  defendants  it  was  proved,  that  on  the  Slst  of 

Sdasand  uut  -^^'^*  ^^^^*  ^^ ^'  ^^'*  *^  *®  *"'^  ^^  ^"®  M'Nob,  had 
it  was  their        issued  ajniinst  the  eoods  of  Harrison,  directed  to  A*  Bnram 

duty,  when  o  ci 

they  found  the    and  JI  Keu.  beiufir  then  sheriffs  of  London  /  that  they 

officer  of  Uie  .       ?  »  J 

former  sheriffii    under  that  writ  seized  the  goods  of  Harrison^  and  placed 

in  poHse^sion,  /»»  .  -it 

to  inquire  into  an  officer  in  possession,  but  that  by  the  direction  of 
if  Uiey  had  M*Nab  they  had  forborne  to  sell  the  same,  and  the  goods 
moaidhmve^  Continued  unsold  in  November^  when  dte  plftiiltifPs  writ 
M^tteiut-J^*  ^**  issued.  It  was  further  provied  on  the  part  of  the 
was  fraudulent,  defendants,  that  the  plaintiff,  aflcr  the  return  of  nulla 

bona  had  been  made  by  the  defendants  to  his  writ  of 

fi*  fii*, 
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fi.  fa^  bad  saed  oat  a  ca.  sa.  against  Harriton ;  and  that        1898* 

Harrison^  having  afterwards  become  bankrupt,  he  had 

proved  his  debt  under  the  commfesion*     Upon  these      jigamst 

(acts  it  was  conceded  by  the  defendants'  counsel,  that 

M^Nab  having  allowed  Harrison  to  have  the  controul 

of  the  property  for  so  many  months,  the  defendants,  if 

they  had  been  sheriffs  of  London  at  the  time  when  the 

writ  issued  at  the  suit  of  M^Nab^  would  have  been  bound 

to  take  notice  that  the  first  execution  was  fraudulent, 

and  to  levy  under- the  plaintiff's  writ;  but  it  was  con* 

tended  that  they  having  come  into  office  after  Harrison's 

gpods  hafcl  been  seized  under  M^Nalfs  execution,  could 

not  be  /pr^umed  to  have  any  knowledge  of  the  facts 

attending  that  execution;  and  that  finding  an  officer 

already  in  possession,  they  were  not  bound  to  make  any 

enquiry.    It  was  further  contended,  that  the  plaintiff  had 

waived  hia  right  of  action  against  the  defendants,  by 

suing  out  a  ca*  sa*  against  Harrison^  and  proving  nnder 

his  oommissioQ.    Lord  Tenterden  C.  J.  directed  the  jury 

to  find  a  verdict  for  the  plaintiff  for  S59/.  Is.  9d.y  the 

value  of  Harrison's  goods,  and  gave  liberty  to  the  de* 

faidants  to  move  to  enter  a  nonsuit    A  rule  nisi  having 

beea  obtained  by  Gumey  in  last  Michaelmas  term. 

Sir  Jl  Scarlett  and  PkUt  now  shewed  cause.  As  soon 
as  the  fifst  fieri  facias  was  executed,  and  the  officer  of 
the  sheriff  was  pot  in  possession,  the  goods  seized  were 
in  custody  of  the  law;  but  as  soon  as  the  plaintiff 
(M^Nab)  in  that  execution  permitted  Harrison  to  con^ 
tinne  to  have  the  controul  of  the  goods,  and  to  appear 
to  the  world  as  the  owner^  he  assented  that  the  goods, 
which  fi>r  a  time  had  been  in  custody  of  the  law,  should 
be  restored  to  Harrison.    They  thereby  again  became 

K  3  Har- 
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1828*       Harrisoff%  propettj,  and  the  drfendaHtSi  to  whwi  a 
~  fieri  &cias  was  subsequendy  delivered)  were  bound  to 

ttgnnat  deice  them.  Alihotu'h  tbe  defendants  were  not  eberifli 
at  the  time  when  the  first  exeeation  issueil)  it  was  tfadt 
duty  to  enquire  of  the  oiBcer  in  possession  into  'the 
circumstances  attending  it ;  and  if  they  had  done  ms 
they  wduld  have  been  informed  of  &ots  which  rendered 
that  j^xecution  null  and  void.  Besides,  in  London^  tbe 
secondary,  who  acts  under  diifereat  sherifis  in  suo* 
4se8sioQ,  has  tbe  execution  of  writs,  and  the  defendants 
must  through  him  have  known  all  tbe  feots.  The  plain* 
tiff  has  not  waived  his  right  of  action  by  suing  dat  a  ca.  aa. 
and  proving  under  the  commission.  A  cause  of  action 
accrued  to  him  by  the  defendants*  breach  of  du^,  and 
the  plaintiff  has  not  released  it* 

Gurn^  and  Comifn  eontr^.  There  was  no  ei4dei}oa 
to  shew  tliat  tbe  secondary  was  a  permanent  officer* 
Here  the  sheriffs,  who  seized  under  the  first  execotioii, 
remained  continually  in  possession  down  to  the  time 
when  the  second  execution  took  phoe.  The  goods 
were  then  in  custody  of  tibe  law.  The  definidants,  who 
afterwards  came  into  office,  cannot  be  presumed  to  have 
had  any  knowledge  of  the  facts  attending  the  first  exe« 
cution,  and  finding  the  officer  of  the  former  sheriiSb  in 
possession,  they  were  bound  to  consider  him  as  r^M^ 
fully  in  possession.  At  all  events,  it  was  a  questiilii  «f 
&ct  for  the  jury,  under  all  the  circumstance  whedfterdie 
first  execution  was  fraudulent  and  void.  The  debtoifs 
continuing  in  possession  after  the  execotion,  waa  «ady 
evidence  of  fraud.  That  was  not  submitted  to  Aetr 
consideration.  Besides,  the  .pkintiff  having  .«iMd  iHit:a 
ea«  aa«  against  Harristm,  elected  to  proceed  against 

X       his 
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f0non$  twd  9»«^  all  right  of  action  against  tbe       1BS8. 
defttniants* 


]#«rd  Xl^HnaoEN  C  J.    It  aeema-  to  liave  been  con-* 

ceded  at  the  trial,  that  if  the  same  persons  who  filled  tbe 

office  of  sheriff  in  March^  when  the  first  execution 

ji^pedyj^ad  filled  it  in  N/owmber^  tiiey  would  have  been 

J^Ofind  to.Aavy  j  and,  q^nsequentlj,  if  Uue  defendanto  had 

liAed  th«r(9ffi<»  at  tbo^e  tinm,  ihey  would  hove  been 

)Mi»  in ;  this  'action^    But  it  was  aaid  tk^  the  goods, 

lia;^g  b^en  sei^^  by  the  JMrmer  .sberiffs,  were  in 

ciislcyly.^  ihe.lav,  and  that  they  could  not,  therefore, 

^be  jamnil  by  the  defendants!    It  seems  to  me,  that  tbc^j^ 

.iv^re  B9t  in  cu&tpdy  of  the  law  At  the  time  >when  the 

fieri  bcias  at  the  auit  of  the  plaintiff  was  sued  out;  ih^ 

wese  in  custody  of  tbe  sheriff's  officer  by  yirtue  of  r  legal 

jpvofflvs.  frav4<llent]y  Jkept  on.    Tbe  fifst  fieri  facias  was 

jiacd  qui  returnable  in  Easier  term.  The  sheriff  was  never 

vu)^.  to.  return  tbe  writ,  and  he  made  no  return.    Hat'' 

:KJf^  cpotyiuttl  11^  pos^esf  ion,  and  carried  on  tbe  business 

^  ttsiial  ^o  far  as  his  iailing  circumatimees  permitted. 

\VA^I^:  the  plaintiff's  writ  came  to  iJbe  defendants,  and 

t|piy  fowd  )^he  officers  of  the  former  sberi£  in  pos- 

.sq^aioni  it  became  ^eir  duty  to  ^a^ire  by  what  autbo- 

.sity  tb^y,  wei^  .there.     I  think  tlie  law  does  impose  on  a 

tpfaariff  ithe  duty  #f  making  snch  enquiry.     The  pos- 

wsawm  of  the  former. sheriff  is  no  more  than  the  pos- 

^M^UQa  iif  any  ibiiyi  person  wpuld  be  undei*  a  Inll  «f 

MMifl^*    Now,  if  a.imrty  be  in  possession  of  goods 

apporeody  tbe  property  of  .a.  debtor,  the  sheriff,  who 

has  a  fieri  facias  to  execute,  is  bound  to  enquire  whether 

(a)  Prvc.  m  Cha*  886,  287. 
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1898.       the  party  in  possession  is  60  bond  fide;  and  if  he  find 
^""^        the  possession  is  held  under  a  fraudulent  bill  of  sale,  he 

LOVICK 

againai  13  bound  to  treat  it  as  null  and  void,  and  levy  under 
the  writ.  The  rule  for  entering  «  nonsuit  must  be 
•discharged* 

Bayley  J.  There  cannot  be  any  dott1>t  that  these 
•goods  were  liable  to  the  plaintiflTs  executioa.  Where 
«  plaintiff  sues  out  execution,  and  seizes  under  a  fieri 
&cia5  the  goods  of  his  debtor,  and  suffers  them  to 
remain  long  in  the  debtor's  hands,  a  subsequent  exe- 
cution creditor  may  treat  the  goods  as  the  goods  of  the 
•debtor.  The  only  question  is,  does  the  change  of 
sheriff  make  any  difference?  Being  apparently  the 
•goods  of  Harrison,  the  defendants  ought,  prtmi  fecie, 
•to  have  seized  them  («).  But  it  is  said  that  they  ought 
•to  have  forborne  seizing  them,  when  they  found  tlie 
•officer  of  the  late  sheriffs  in  possession.  I  think,  how- 
ever, that  it  was  the  duty  of  the  defendants  to  ask  to 
see  the  warrant;  and  if  they  had  done  *so,  they  would 
have  found,  from  the  date  of  the  warrant,  that  there  had 
been  gross  delay,  and  then  they  would  have  been  bound 
to  treat  the  first  execution  as  fraudulent  and  nroid,  and 
to  have  seized  the  goods.  But  it  is  said  that  the  sub- 
sequent act  of  the  plaintiff  has  destroyed  his  right  of 
^action  against  the  defendants.  But  the  plaintiff's  right 
of  action  against  them  became  complete  by  their  breach 
of  duty  in  not  seizing  when  they  ought  to  hove  seised, 
and  he  has  not  by  any  subsequent  act  released  or  de- 
stroyed such  right  of  acUon« 

(a)  JUee  r,  Serfeant,  7  Uod,  57.      BradUsy  ▼,  ffyndJuim,  I  fHU.  44. 
1  Vu,  S45. 
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HoLROTD  J.     I  think  the  plaintiff's  right  of  action,        1S28. 
if  he  had  one,  is  not  destroyed.     The  goods  were  not        _ 
in  custody  of  the  law  at  the  time  when  the  second        ogamtt 
execution  issued.    They  were  originally  the  goods  of 
Harrisons   and  the  first  execution  by  M*Nab  being 
wholly  null  and  void,    they  remained  the  goods  of 
Hanuany    notwithstanding  that  execution,   and  were 
liable  to  be  srized  by  the  plaintiff,  or  any  subsequent 
execution  creditor. 

Rule  discharged. 


The  King  against  The  Justices  of  Monmouth- 
shire. 

A    RULE  nisi  had  been  obtained  for  a  certiorari  to  When,  upon m 
remove  into  this  Court  an  order  of  two  justices  of  an  oHcr  ofm- 
the  county  of  Monmouth^  for  the  removal  of  James  Lewis^  ^^^^  ^'^  mmmn 
his  wife   and  family,  from   the  town  of  Usk  to  the  JJSS'wid 
parish  of  Langwm  Uchoj  and  all  orders  of  sessions  ^^^^^* 
made  thereon  or  in  relation  thereto,  in  order  tliat  the  ofthQsppt^ 

abould  be  ad- 

order  of  removal,  and  also  an  order  of  sessions  for  ad"  journcd;  or*  of 

...         tbejiMt*cci»w|io 

jouming  ike  hearing  of  the  appeal  against  the  same  oraer^  voccd  in  fsToiir 
mi^t  he' quashed.   It  appeared  by  the  affidavits,  that,  on  «Dt  poriib, 
the  hearing  of  the  appeal  at  the  Epiphany  sessions  1826,  inbabtttDTof 
there  were  four  magistrates  present.     One  of  these  was  JJj^iSJj^'  ^ 
the  removing  jastioek  and  a  rated  inhabitant  for  the  relief  ■  certiortfi  to 

°  "^  ^  ramovt  the  or- 

bf  the  poor  of  die  tdwn  of  Usk.    He  and  one  other  of  ^  of  •e»ioi», 

^  in  order  chat  it 

the UMgistrates  voted  for  the  respondents,  and  the  other  andUw original 
two  justices  for  the  appellants.  The  chairman  announced  moval  mii^t  ba 
that  the  court  were  equally  divided.    The  counsel  for  nAned,  on  tha 

gromid  niaty 
avaa  If  Uia  order  o£  MHiom  were  erraneoui,  tfaie  Court  had  no  juriadklkin  to  fifiair  it. 

the 


ISS8.       the  ^iflppdUaits  mofved  '■  tlie  xmirt  to  <|aash  the  wd^t  of 

removal,  op  the  ;groaDd  tlittt  the  arespdndenUilwd  not 

cv!«zMs<     ^  anade  out  tbeir  'Ca»9«    Btit  tlie  «ou9t  made  an  order 

The  JustioM  of 

MoxMooTHw    Hibmt  the  appeal  Bhonid  be  .adjoiimed. 

•BlUk 

Bmsdl  SegU  atfd  Wstson  now  .shewed  caoK*    This 
Court  jis  noli  41 -court  of  enrcnrtD  yeTiew^hejo^meiitof 
the  Qomi  of  quaaler  sessions^    It  istme^  that^  inllBAr 
V.  Gudridge  (a),  it  was  held  that  a  magbtrale,  a  ffsled 
inhabitaat.of  :the  parish,  oaght  not  to  vote  on  the  de* 
termination  of  an  appeal  against  an  order  for  the  allow- 
ance of  overseers'  acconnts,  or  even  on  a  question  as 
to  granting  a-case  for  the  opinion  of  this  C!ourt     But 
in  that  case-  ^bis  Court  only  decided*  tha^  under  Ae 
circumstances,  the  writ  of  certiorari  ought  not  to  have 
issued  for  removing  into  this  Court  an  order  of  ses* 
sioQs  made  under  such  curcumstanceB.    In  fyw  v.  ZK^ 
tJiistices  qf  JseiC0sienhire  {i),  the  CouK  refused  to  grant 
a  mapdamvs  to  the  jiisuces  at  sessions  to  bear  an  ap* 
peal  .^gainst  an  order  of  'vemoval,  .afWr  judgment  gi^en 
by  tbenr  and  entered  by  the  clerk  ef  thepeate  fer  quash* 
iqg  the  order,  the  application  being  made  on  «tfae  ground 
that  justices  at  sessions  were  divided  in  o|»nion,  «nd 
tiiat  the  judgment  was  entered  by  mistake,  inatead  of  >an 
a4}04irnmeDt  df  the  appeal.    But  Bex  v.  23W  Jnttwes  of 
MmvwitMre  {<)  is  precisely  in  point     There,  -on 
^peal  i^ainst  an  order  of  removal,  the  jastioes  at 
sessions  weiie  equally  divided  m  opinion  as  to  a  qacstioa 
lof  fiiot  on  which  the  settlement  of  the  pauper  depended* 
The  seasions  thinking  that  it  lay  <ki  the  veipoiideiit 
liari^h  to  establish  Ihieir  case  to  the  satisiaetiOD  of  a 

(<i)  5B,^C.  459.  (b)  IM.^S.  4«.  (c)  4  J9.  jf  C.  844^ 

majority 


IHlftSi 


IN  TWB  Niin«  Yeae  ov  GEOAGE  IV.  199 

migority  of  the  conr^  quashed  the  order  of  removal.       I8S8* 
The  sessions  having  decided  the  case,  this  Court  infused 
to  ffrant  a  maodaiaut.  00  the  inound  that  this  Court       agahut 
was  not  a  court  of  error  from  that  court;  that  it  might    MoKMouni- 
compel  the  court  of  quarter  sessions  by  mandamus  to 
hear  and  decide  the  i^peal,  but  when  they  had  so 
determined  it»  this  Court  coidd  noi  compel  them  to 
correct  their  judgment  if  it  appeared  to  be  erroneous* 

Campbell  and  Maule  contr&.  It  must  be  conceded 
that  this  Court  is  not  a  court  of  error  to  review  the 
decisions  of  the  court  of  quarter  sessions;  but  heie  the 
court  of  quarter  sessions  have  made  the  order  of  adjoam^ 
jnent  without  having  any  jurisdiction  so  .to  do.  There 
were  two  good  votes  in  favour  of  the  appellants,  and 
only  one  good  vote  in  favour  of  the  respondents.  The 
vote  of  the  magistrate  who  was  interested  was  a  nullity;, 
The  Parish  qf  Gre(U  Cbarte  v.  KmningUm  {a)^  Rex  v« 
Yarpale  (i),  the  case  of  FxKciam  Tyihing  (c}»  And  if 
that  be  so^  then  the  on^  judgment  which. tlie  court  had 
jurisdiction  to  pronounce,  was,  that  the  order  of  removal 
jbe  quashed. 

.  Lord  Tent£bd£ii  CJ.  This  rule  must  be  di»- 
charged.  But  I  wish  to  have  it  clearly  understood  that 
jn  doing  90  we  do  not  in  any  degree  intend  to  sanction 
a  magistrate's  voting  in  any  case  in  which  he  is  in*- 
.terestad.  This  is  an  application  to  the  Court  to  quash 
an  order  of  sessions  made  for  adjourning  an  ai^pr^a^  00 
the.  ground  that  upon  the  question  whether  the  order  of 
removal  should  be  confirmed,  the  justices  were  equally 

(rt)  2  sir.  1173.  (4)  4  T.  R.  71.  (c)  2&iMr.607. 

dividied 
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1 628.       divided  in  fact,  though  it  is  alleged  that,  in  point  of  law, 
two  were  for  quashing  the  order,  and  one  only  for  con- 


'  J 


axmnti        firming  it;  because  it  is  contended  that  the  vote  given 

TTie  Justices  of  , 

MoNMoirrK-  by  one  of  the  justices  for  confirming  the  order  was  a 
nullity,  and  therefore  the  sessions  ought  to  have  quashed 
the  order  of  removal,  and  not  to  have  adjourned  it. 
The  late  decisions  establish,  however,  that  we  cannot 
assume  to  ourselves  the  jurisdiction  of  a  court,  of  error, 
and  revise  the  judgments  of  the  court  of  quarter  sessions. 
It  is  said  that  the  court  of  quarter  sessions,  under  the 
circumstances,  had  not  jurisdicdon  to  make  the  order 
of  adjournment.  It  is  clear  that  it  had  jurisdiction  to 
make  any  order  concerning  the  subject  matter,  of  the 
appeal,  and,  among  others,  the  order  that  the  hearing 
t>f  the  appeal  should  be  adjourned.  In  Rex  v.  Gudridge{a), 
the  rule  which  had  been  obtained  was  not  to  review  the 
order  of  the  court  of  quarter  sessions,  but  to  quash  a 
writ  of  certiorari  quia  improvide  emanavit.  The  question 
before  the  Court  in  that  case  was,  whether  that  writ 
ought  to  have  been  allowed  to  issue  to  remove  an  prder 
of  sessions  made  under  circumstances  nearly  simitar  to 
those  in  this  case.  And  this  Court  thought  that  die  writ 
of  certiorari  ought  not  to  have  issued.  Here  a  judg- 
ment has  been  pronouticed  by  the  court  of  quarter 
sessions  relating  to  a  subject  matter  over  which  that 
court  had  jurisdiction ;  and,  assuming  that  judgment  to 
be  erroneous,  I  think  we  have  not  jurisdiction,  as  a  court 
of  error,  to  review  it.  This  rule  must,  therefore,  be  dis- 
charged. 

Rule  discharged. 
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fiuszARD  and  Others,  Assignees  of  Jones  and  ffednetdajf. 
Another,    Bankrupts,    against    Capel    and 
Another. 

TROVER  for  two  barges;   first  count  on  the  pos-l  It w«s stated  in 
la  special  ver- 

session  of  the  bankrupt,  second  count  on  the  pos-  diet,  that  bj  an 
session  of  the  assignees.     Plea,  not  guilty.     At  the  trial  demised  to  B.^ 
before  Lord  Tenferden  C.  J.  at  the  London  sittings  after  '^^^ theriver 
Trinity  term  1827,  the  jury  found  a  verdict  of  not  guilty  l^^\^^^„^ 
on  the  first  count ;  and  on  the  second  a  special  verdict,  ™fnt»,  together 

•  with  all  ways, 

stating,  as  to  the  grievances  in  that  count  mentioned,  that,  R»th«,  passages* 

.  easements,  pro- 

at  the  time  of  making  the  distress  thereinafter  mentioned,  fits,  commodi- 

ties»  and  appur* 

W.  R.  Jones  and  G.  Jones  had  become  bankrupts,  and  tenances  what, 
the  plaintiffs  had  been  chosen  and  appointed  their  said  wharf  be- 
assignees;  that  the  piaintifis,  as  such  assignees,  before  thafb/the^n- 
and  at  the  time  of  the  making  of  the  distress  thereinafter  <*«"\«"*<^«- 

D  clusife  use  of 

mentioned,  were  lawfully  possessed,  as  of  their  property  the  land  of  the 

river  /  a  fiMS 

as  such  assignees,  of  the  barges  thereinafter  mentioned  opposite  to  and 

^   ^  in  front  of  the 

to  have  been  taken  and  distrained  by  the  defendants;  wtinrf, betweea 
and  that  by  an  indenture  dated  the  9th  of  March  1816,  water  mark,  as 
and  made  before  W.  R.  Jones  and  G.  Joftes^  or  either  of  ^^red  wUh 


them,  became  bankrupts,  between  one  T.  Brawn  of  the  {Je  acwmmo!^ 
one  part,  and  the  bankrupts  of  the  other  part,  BrOTWi  JI^JJ^^^^^^ 
demised,  leased,  &c.  to  the  bankrupts  all  that  wharf,  wharf,  was  de- 

'  mihed  as  ap* 

sTound,  and  premises  next  the  river  Thames^  and  also'  purtenant  to 

^  '  ^  '  .         .  the  wharf,  but 

that  the  land 
ilaelf  b^tiKm  lii^^Md  low  water  mark  was  not  demised :  Held,  that  the  meaning  of  this 
finding  either  was,  that  thi*  land  was  de:nised  as  sppurtenant  to  the  wharf,  and  then 
it  would  be  a  6nding  that  one  piece  of  ground  was  appurtensnt  to  another,  which  in  law 
could  not  be ;  or.  ttiat  the  mem  Use  3f  Che  Jand  parted  by  the  indenture,  and  that  was  a 
mere  pririleoe  or  easement,  out  of  which  rent  could  not  iflaoe^  and  oonsequentlj.  that  the 
lessor  could  not  distrain,  for  rent  in  arrear,  barges,  the  property  of  B,,  lying  in  the  spaca 
between  high  and  low  water  mark,  and  attached  to  the  wharf  bj  ropes. 

«n 


CAFIt* 


14r  CASES  19  EASTER  TEftM 

IMS  J  all  that  capital  brick  built  warehoase  of  three  floors 
erected  and  built  thereon,  abuUing  north  on  the  river 

4«^^  TTiameSf  east  on  premises  in  the  occupation  of  T.  FlocktOHj 
south  on  the  street  cartway  and  common  highway  lead-» 
ing  from  Pickk  Herring  Stairs  to  Hartley  Dcntn  Stairs^ 
and  west  on  the  Fhe  Footway  or  Little  Wharf  (or  landing 
goodsi  and  certain  other  premises  in  the  indenture  more 
particularly  mentioned,  together  with  free  liberty  for 
them  the  bankrupts,  their  executors^  &c.  during  that 
demise,  to  land  and  load  goods,  &c.  in  common  with 
the  rest  of  the  tenants  of  Brown^  at  the  said  Five  Foot- 
way or  Little  Wharf  fronting  the  river  Thames^  together 
with  all  cellars,  ways,  paths,  passages,  lights,  easements, 
profits,  commodities,  and  appurtenances  whatsoever  to 
the  said  wharf,  ground,  warehouse,  and  premises,  or  any 
of  them,  belonging  or  appertaining;  habendum^  the 
same  premises,  with  their  and  every  of  their  appur- 
tenances, unto  the  bankrupts,  their  executors,  &c.,  from 
the  28d  March  then  past  for  the  term  of  thirteen  years, 
at  the  yearly  rent  of  56SL9  by  equal  quarterly  payments, 
payable  to  Breiam^  and  after  his  death  to  the  person  who 
should  be  entitled  to  the  freehold  of  the  premises.  The 
special  verdict  then  stated,  that  by  the  indenture  the  ex- 
clusive use  of  the  land  of  the  river  Thames  opposite  to 
and  in  fixmt  of  the  said  wharf  ground  between  high  and 
low  water  mark,  as  well  when  covered  with  water  as 
dry,  for  the  accommodation  of  the  tenants  of  the  wharf, 
waa  demised  as  appurtenant  to  the  said  wharf  ground 
and  premises,  bat  that  the  land  itself  between  high  and 
fow  water  marit  was  not  demised;  that  on  the  12th  of 
November  1929,  the  svtm  of  8681.  of  tlie  rent  was  in 
•moraad  impaid;  and  that  on  that  day,  and  at  the  time 
of  makbg  the  dbtress  thereinafter  mentioned,  the  two 
buges,  the  property  of  .the  plaintifis  as  such  assignees, 

were 


Capku 
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were  aHached  by  ropes  head  and:  $t)eiii>  to  the  wbaif  1828. 
gfcmnd' aforesaid,  and' were  lying  and  being  on  that  pari 
of  the  river  Thames  opposite  to  and- in  front  of  the  said'  agahtu 
wharf  ground>  and  premises,  and'  between  high  and-  low 
water  mark,  the  exclusive  nse  of  whieh  was  demised  av 
aibrestiid;  that  the  defendants  on  the  said  ISth  November 
as  the  bttilifi  of  the  person  who  was  then  entitled  to  the 
freehdd  of  the  wharf  and  premises,  and  was  duly  author 
rizedby  law  to  distrain  for  the  arrears,  seized  and  took 
the  two  bargeS'  as  a  distress  for  the  arrears  of  icnt,  and 
Aortly  afterwards  sold  and  disposed  thereof  to  satisfy 
such  arrears.  This  case  was  argued  Qn  a  former  day 
in  this  term  by 

itkkarA  for  the  plaintiff.  The  defendants  oonld  not 
by  law  distrain  the  barges  while  they  were  between  high 
and  low  water  mark,  because  a  distress  can  only  be 
made  On  the  land  out  of  which  the  rent  issues,  and  here 
the  rent  did  not  issue  out  of  die  land  between  hq^  and 
low  water  mark.  That  land  was  not  demised,  but  only 
tn  exelosi^e  right  to  use  it.  That  was  a  mere  easement* 
In  Co.  IMU  47.  a.  it  is  said,  **  that  it  appeareth  by 
LUileUm  that  a  rent  must  be  reserved  out  of  the  lands 
or  tenements  whereunto  the  lessor  may  have  resort  or 
recourse  to  distrain,  as  Littleton  here  also  saith ;  and, 
therefore,  a  rent  cannot  be  reserved  by  a  common  person 
out  of  any  incorporeal  inheritance,  as  advowsons,  com* 
mons,  offices,  corodte^  mulcture  of  a  mill,  tithes  of  fairs, 
markets,  liberties,  privileges^  franchises^  and  the  like. 
But  if  the  lease  be  made  of  them  by  deed  for  years,  it 
may  be  good  by  way  of  contract  to  have  an  action  of 
debt,  but  distrain  the  lessor  cannot.''  Here  the  land 
between  high  and  low  water  mark  is  not  demised,  but  a 
mew  right  to  use  it    That  ia  a  privilegeor  easement, 

,    and, 
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liM.       and»  coDseqiieodyy  no  rent  can  issue  out  of  it.    Tlie- 
„  -11  G.2,  C.19. 5.8.  enables  the  landlord  to  distrain  any 

90MAAD  *" 

^otiMi  cattle  feeding  upon  a  oommon  appurtenant  to  the  land 
demised.  At  coowion  law  such  cattle :  could  not  be 
distrained,  because  the  soil  of  the  coounon  belonged  to 
the  lord  of  the  fee ;  and  the  lessor  of  the  land  (to  which 
the  right  of  common  is  aj^rtenant)  could  not,  therefore, 
enter  on  the  common  land  to  distrain.  So,  in  this  case, 
the  soil  of  the  land  between  high  and  low  water  mark 
belongs  to  the  king.  The  lessor  of  the  wharf^  thereibre, 
can  have  no  right  to  distrain  on  that  land,  though  he 
may  have^  as  appurtenant  to  his  land,  an  exdusiye  right 
to  use  the  space  between  high  and  low  water  mark. 
There  are  cases  where  land  having  been  demised  fcr  a 
term  of  years^  and  the  lessee  having  had  reserved  to  him 
a  right  of  using  part  of  the  demised  premises  after  the 
expiratbn  of  the  term,  his  crops  have  been  held  tq  be 
subject  to  distress  so  long  as  they  continued  on  the 
land,  as  in  BorutUm  v.  Green  (a),  and  Knight  v.  BenM{b)* 
But  in  those  cases  the  land  itself  on  which  the  distress 
was  made  was  originally  demised,  and  not  the  mere  use 
of  it,  as  in  this  case. 

Starr  contrt^.  The  exclusive  use  found  by  the  special 
verdict  is  a  certain  and  determinate  interest  or  profit,  in 
contradistinction  to  a  profit  to  be  taken  in  an  uncertain 
place,  or  to  a  mere  easement,  which  latter  could  not  be 
described  in  the  old  precedents  as  appendant  or  as  appur- 
tenant, Godley  V.  Frith  {e) ;  but  in  this  case  the  right  of 
the  lessee  between  high  and  low  water  mark  is  found  by 
the  special  verdict  to  be  appurtenant.  It  may  be  a  sub- 
stantial and  tangible  interest  whereto  a  lessor  may  resort 
to  distrain,  and  yet  be  appurtenant  to  land.  The  technical 

(a)  IH.BLS.  if)  8£mg.  354.  (g)  Tdv.  159W 

rule 
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nile  IS  only  that  land  shall  not  be  appurtenant  to  knd#       ItMJ 
In  Co.  Litt.  121.  dJ  it  is  said  that  prescription  doth  not       — • 

JfOfMSV 

make  any  thing  appradanfe  or  appurtenant,  unless  the  anoint^ 
thing  appendant  or  appurtenant  agree  in  quality  ati^ 
natare  to  the  thing  wfaereanto  it  is  appendant  or  ap^ 
purtenant;  as  a  thing  corporeal  canikX  pfoperly  bd 
appendant  to  a  thing  eorpofealf  nor  a  thing  faioeifporMii 
to  a  thing  incorporeal.  Mr.  BuUer  in  Us  note  to  this 
passage,  after  adverting  to  some  exateiples  tA  shetr  that 
this  position  is  not  universally  true,  says,  **  The  trne 
test  seens  to  be  the  propriety  of  relcition  between  the 
principal -and  the  adjunct,  which  may  be  found  out  by 
considering  whether  they  so  agree  in  nature  and  quality 
as  to  be  eapdble  of  union  without  any  incongruity.  In 
this  case  the  •  prkieipal  is  the  wl>arf;  the  exclusive 
right  to  use  the  land  between  high  and  km  walef  ntark 
is  the  adjunetr  They  agree  in  nature  and  qnalKty,  so  as 
to  be  capable  of  union  without  any  incMgruKiy ;  one, 
therefore,  may  be  appurtenant  to  the  other,  and  yet  not 
be  incorporeal. 

•  But  assuming  this  to  be  an  incorporeal  interest,  die 
same  remedies  are  applicable  to  thevecovery  of  it,  ami 
the  same  consequences  of  law  attach  on  the  demise  of  it, 
as  upon  that  of  the  corporeal  principal.  It  is  an  interest 
for  the  recovery  of  which  an  assize  of  novel  disseisin 
wonid  lie  at  com'mon  law.  That  is  a  writ  of  entry 
wherein  A»  complains  that  B,  hath  disseised  him  of  his 
freehold,  and  the  sherifF  is  to  cause  that  iencmeiU  to  be 
reseised,  and  twelve  men  to  view  that  tenement^  &c.  (a) 
Bracton,  in  his  chapter  on  the  Assise  <^  'Novel  Dissemn, 
lib.  iv.  fol.  IS^.y  says,  "  LocUm  autem  non  solum  babet 
hnjusmodi  assisa  in  rebus  corporalibu's  sicut  In  tenementis 

{«)  FU%,  N.  B,  177. 

Vol.  VIII.  L  quibus- 
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1828.  quibuscunque;  verum  etiam  in  rehns  incorparalibus  sicut 
■—"^  in  serviiutibus  et  in  rebus  quae  pertinent  ad  tenementum 
agaifut  sicut  in  jure  pascendi,  falcandi,  fodiendi  et  hujusmodu 
And  again  in  foL  176.  ^*In  quibus  casibus  omnibus  sub- 
venitur  disseysito  per  breve  de  ingressu  secundam  formas 
inferius  notandas,  tarn  super  possessionibus  rerum  cor- 
poralium,  quam  super  juribus  scilicet  rebus  incorpo- 
ralibus  sicut  super  jure  pasceadi  et  faujusmodi  utendi 
fruendi."  Here  the  lessee  had  the  jus  utendi,  for  he 
bad  the  exclusive  right  of  using  the  land  betv-*een  high 
and  low  water  mark.  Again,  wherever  a  view  could  be  • 
had  of  tenements  among  which  are  servitutes,  an  assize 
lay  for  the  recovery  of  the  rent,  and  even  a  distress  might 
be  made  upon  a  servitus  for  the  rent  of  the  servitus,  pro- 
vided it  were  practicable,  Bracton,  lib.  iv.  fol.  181.  It 
has  been  said  that  assize  lay  in  these  instances  only  because 
it  was  a  speedy  remedy;  but  Bracton^  lib.  iv.  fol.  I8I.9 
says  that  it  lies  only  where  strictly  applicable;  and,  there- 
fore, if  the  complainant  is  ignorant  of  or  cannot  describe 
his  tenement  either  in  quality  or  quantity,  or  its  local 
situation,  the  writ  of  assize  of  novel  disseisin  will  not  lie. 
The  remedy  by  assize  of  novel  disseisin  was  extended  by 
the  statute  of  Westminster  2d.  Lord  Coke,  in  comment- 
ing on  that  statute  in  2  Inst*  412.,  observes,  that  Bracton^ 
who  wrote  before  the  making  of  that  act,  said  that  the 
assize  lay  for  any  common  appurtenant  to  the  freehold^ 
as  for  common  of  pasture  or  of  turbary ;  and  Lord  Coke 
then  says,  "  that  in  the  reign  of  Henry  the  Third,  which 
was  before  the  making  of  that  act,  an  assize  did  lie  of 
common  of  piscary ;  and  tliese  opinions  had  great  pro* 
bability  of  reason,  yet  because  (as  hath  been  said)  there 
was  no  writ  in  the  register  in  those  cases,  therefore 
before  this  act  no  writ  did  lie  by  the  general  opinion  of 
the  judges;  but  now  this  act  hath  cleared  the  question/' 

And 
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And  Bractouy  when  he  mentions  the  writ  of  entry  ad        1828. 
terminum  qui  praeteriit,  lib.  iv.  fol.  324.,  asserts,  that  it        ~ 

BuaiARD 

will  lie  for  common  of  pasture  dum  tamen  pastura  fuerit  agamm 
certa  et  designata  ad  certum  numerum  averiorum.  These 
writs  of  entry  therefore  are  applicable,  the  one  to  that 
interest  in  land  stated  in  the  special  verdict,  the  other 
to  that  right  of  common  which  the  same  interest  is  ad- 
mitted to  resemble. 

Secondly,  The  same  consequences  attach  upon  the 
demise  of  it  as  upon  that  of  the  corporeal  hereditament. 
The  lessee  has  acknowledged  under  his  hand  and  seal 
that  this  appurtenant  is  part  of  the  premises  demised  in 
respect  of  which  the  rent  is  reserved.  The  power  of 
distress  is  incident  to  and  inseparable  from  rent  service, 
and  to  that  power  there  are  no  stricter  limits  than  the 
following,  which  are  given  in  Fletay  lib.  ii.  c.  49.,  "  In 
qoalibet  captione  tria  principaliter  requiruntur,  certus 
locus,  certa  causa,  et  seisina  alicujus."  In  the  present  case 
all  these' three  requisites  concur.  Littleton^  sect.  58.,  does 
not  confine  the  right  of  distress  to  lands,  but  says,  ^^  If  the 
lessor  reserve  to  him  a  yearly  rent  upon  such  lease,  he 
may  chuse  for  to  distrain  for  the  rent  in  the  t^ements 
letten**  Lord  Coke^  in  commenting  on  this  passage,  says, 
that  the  rent  must  be  reserved  out  of  the  lands  or  tene- 
ments whereunto  the  lessor  may  have  resort  to  distrain. 
The  reason  given  by  Lord  Coke^  therefore,  why  the  rent 
should  be  reserved  out  of  the  lands  and  tenements  is, 
that  there  should  be  a  certain  place  to  distrain  upon. 
He  afterwards  proceeds  to  say  that  a  rent  cannot  be  re- 
served by  a  common  person  out  of  an  incorporeal  in- 
heritance ;  as  tithes,'  &c. ;  but  if  lease  be  made  of  them 
by  deed  for  years,  it  may  be  good  by  way  of  contract  to 
have  an  action  of  debt,  but  distrain  the  lessor  cannot." 

L  2  This 
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This  dictuii],  that  it  is  good  by  way  of  contract  only,  is 
at  variance  with  what  was  said  by  the  Court  in  BaUy  v» 
Wdls  (a),  where  tithes  were  held  to  be  such  an  estate  as 
would  create  a  privity  between  the  lessor  and  assignee^ 
so  as  to  make  the  latter  liable  upon  a  covenant  running 
with  the  tithes.  There  it  was  objected,  tithes  were  in^ 
corporeal,  and  could  not  support  a  covenant  by  the  lessee 
thereof  to  run  with  them,  so  as  to  bind  the  assignee.  But 
the  Court,  in  delivering  judgment,  say,  ^  there  seems  to 
be  no  difierence  between  an  inheritance  in  lofids  and  thhea 
as  to  this  matter.  Tithe  is  a  tenth  part  of  the  profits  of 
the  lands  i  the  profit  of  the  land  is  the  land  itself;  tithes 
are  tangible  and  visible;  may  be  put  in  view  in  an  assize; 
an  ejectment  lies  of  them ;  a  praecipe  quodlreddat  lies  of 
a  portion  of  tithes;  a  warranty  may  be  annexed  to  incor* 
poreal  inheritances.  They  have  every  property  of  an  in- 
heritance in  land  except  that  they  lie  in  grant,  and  not  in 
livery."  Those  observations  apply  obviously  to  the  nature 
of  the  interest  which  the  lessee  took  in  the  space  between 
high  and  low  water  mark.  Again,  beasts  upon  the  com- 
mon might,  at  common  law,  be  distrained  for  the  rent  of 
Ae  common.  In  the  Year-book  26  Hen.  8.  p.  5.,  this  onse* 
is  stated,  *^  In  replevin  defendant  avowed  that  plaintiff 
and  his  ancestors,  &c.  had  used  to  have  common  in  eertaiiv 
acres  of  the  defendant,  for  which  rent  was  reserved  at  the 
festival  of  Chrisimasy  which  rent  was  in  arrear,  and  avowed 
the  taking. — Mervin.  Sir,  it  seems  to  me  that  the  pre- 
scription availeth  not,  for  he  prescribes  to  distrain  in 
his  own  soil,  which  would  be  inconvenient. — Fiizherbert. 
It  is  a  good  prescription,  and  may  have  a  lawful  begin** 
ning :  the  soil  is  not  charged  with  the  distress,  but  only 
the  beasts.  Afterwards,  on  another  day,  Mervin  moved 
Engkfield  on  the  same  points,  who  said  as  Fiizherbert 


(fl)  3  mis.  25. 
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bad  said."  In  Grm/s  case  (a)  it  was  resolved  that  the  1828. 
lord  might  distrain  cattle  for  the  rent  of  the  common  on 
a  common,  although  there  was  no  prescription  to  distrain.  ^tdnu 
In  The  Majfor  rf  NorthamptorCs  case  {b\  Lee  C.  J.  seems 
to  have  thought  that  the  owner  of  the  soil  might  distrain 
even  (or  stallage^  provided  the  sum  were  fixed.  These 
authorities  shew  that  there  may  be  a  distress  for  rent 
issuing  Out  of  an  interest  analogous  to  that  which  the 
lessee  took  under  the  indenture  in  the  space  between  high 
aod  low  water  mark.  The  exclusive  use  found  by  the 
jury  was  inferred  from  those  acts  of  enjoyment  of  which 
this  soil  is  capable)  such  as  making  beds  for  the  barges, 
dearing  oat  the  mud,  &c.  The  interest  of  the  tenant 
may  be  likened  to  the  vesture  of  land,  which  may  be 
distrained  upon,  Co.  Litt,  47.  a. ;  or  to  those  particular 
rights  for  any  injury  to  which  trespass  will  lie,  as  a  right 
to  the  herbage ;  or  a  piscary,  Co,  Litt*  4.  &.,  Wilson  v. 
Madcreth{t)i  Welch  v.  Myers (d).  These  barges^  at 
diough  not  **  in  and  upon  **  the  wharf  ground,  would 
have  bad  no  certain  local  habitation  but  for  the  wharf 
ground  to  which  they  were  attached.  If  these  barges 
were  lawfully  distrained,  when  the  privilege  of  being  so 
attached  only  was  demised  (as  the  Court  of  Common 
Pleas  decided  in  this  very  case  {e\ )  d  fortiori,  a  distress 
of  them  is  lawful  when  in  the  occupation  of  the  interest 
stated  in  this  special  verdict.  They  occupied  the  pre- 
mises demised  according  to  the  mode  of  occupation  of 
whiofa  they  were  capable. 

Richards  in  reply.  The  soil  between  high  and  low 
water  mark  did  not  pass  by  the  indenture,  but  the  mere 
nght  to  use  it    The  land  which  did  pass  is  described 

(a)  5  Cohf,  78.     S,  C  Cro,  JSKz.  405.  (6)  1  ITOs.  1 15. 

(c)  Sj^urr.  1824.  (d)  4  Camj}b,56S.  (e)  4Bingh.l57. 

mm 
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1828.        by  metes  and  bounds.     Coupling  the  words  of  the  deed 
"  with  the  finding  of  the  jury,  the  lessee  had  a  mere  ease* 

againsi        ment  In  the  soil  between  high  and  low  water  mark. 

.  Ctsr.  adv.  vuU. 

Lord  Tenterden  C.  J.    It  is  difficult  to  understand 
what  is  really  meant  by  that  part  of  the  finding  of  the 

jury,  *'  that  the  exclusive  use  of  the  land  of  the  river 
Thames  opposite  to   and  in   front  of  the  said  wharf 
ground  between  high  and  low  water  mark,  as  well  when 
covered  with  water  as  dry,  for  the  accommodation  of 
the  tenants  of  the  whar^  was  demised  as  appurtenant  to 
the  said  wharf  ground  and  premises ;  but  that  the  land 
itself  between  high  and  low  water  mark  was  not  de- 
mised."    And  it  is  difiicult  to  understand  how  the  ex* 
elusive  use  could  be  demised  and  the  land  not;  but  in 
either  case  the  distress  cannot  be  supported.     If  the 
meaning  of  this  finding  be  that  the  land  itself  was  de- 
mised as  appurtenant  to  the  wharf,  that  would  be  a  find- 
ing  that  one  piece  of  land  was  appurtenant  to  another, 
which,  in  point  of  law,  cannot  be.    I(  on  the  other  hand, 
the  meaning  be  that  the  use  and  enjoyment  of  this  land 
passed  as  appurtenant,  that  would  be  a  mere  privil^;e 
or  easement,  and  the  rent  would  not  issue  out  of  that; 
the  landlord,  therefore,  could  not  distrain  there  for  rent 
issuing  out  of  the  land  in  respect  of  which  the  easement 
or  privilege  had  its  existence.    That  is  understood  to  be 
the  law  of  the  land,  and  an  act  of  parliament  was  passed 
to  remedy  this  inconvenience  as  far  as  rights  of  common 
were  concerned.    Taking  the  finding  of  the  jury  in  either 
sense,  the  defendant  had  no  right  to  distrain  on  the  pre- 
mises in  question,  aud  the  judgment  of  the  Court  must 
be  for  the  plaintiffs. 

^  Judgment  for  the  plaintiffs. 
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1828. 


The  Archbishop  of  Canterbury  against       ^ridagt, 

Tappen. 


T^EBT  on  bond  dated  10th  May  1809.     The  defend-  An  administnt. 

ant  craved  oyer  of  the  bond,  by  which  he,  one  the  condition  of 

H.  £.,  and  Sir  T,  H.  Page  were  jointly  and  severally  jn^purroance  ctf 

bound  to  the  plaintiff  in  the  sum  of  12,000/.  in- pur-  *stribution^ 

saance  of  the  statute  of  distributions.     He  also  craved  ^^  *  '^^1  ?• 

e*  10.,  bound  to 

oyer  of  the  condition,  which  was,  that  Sir  T.  H.  Paee^  distribute  the    « 

^  ^  '  '  ^  '   surplus  of  the 

next  of  kin,  and  administrator  of  jB.  W.  deceased,  should  intestate's 

1        1  *  estate  after  pay- 

make  a  true  and  perfect  inventory  of  the  goods,  chattels,  ment  of  debts, 

and  credits  of  the  deceased,  and  exhibit  the  same  into  the  cree  directing 
r^istry  of  the  prerogative  court  of  Canterbury^  on  or  be-  ha,  ^^  m^je 
fore  the  last  day  of  November  then  next,  and  the  same  in^  ^hich'hia 
ffoods  and  chattels  should  well  and  truly  administer  ac-  "▼«n<«»7  "^ 

^  ''  account  has 

cording  to  law.  And  further,  that  be  should  make,  or  been  exhibited, 
cause  to  be  made,  a  true  and  just  account  of  his  said 
administratioB,  at  or  before  the  last  day  o(May  1810;  and 
all  the  rest  and  residue  of  the  said  goods,  chattels,  and 
credits  which  should  be  found  remaining  upon  the  said  ad- 
ministrator's accounts  (the  same  being  first  examined  and 
allowed  of  by  the  judge  or  judges  for  the  time  being  of 
the  said  court),  should  deliver  and  pay  unto  such  person 
or  persons  respectively,  as  the  said  judge  or  judges,  by 
his  or  their,  decree  or  sentence,  pursuant  to  the  true 
intent  and  meaning  of  an  act  of  parliament  (entitled 
^  An  Act  for  the  better  settling  of  intestates'  estates  ")• 
should  limit  and  appoint  And  that  if  any  will  of  the 
deceased  should  afterwards  be  exhibited  and  proved,  he 
would  deliver  the  said  letters  of  administration  into  the 

L  if  said 
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ISaS.       said  courL     Plea,  that  Sir  T.  H.  Page  did  make  and 
Archbishop  of  c^^*bit  into  the  registry  of  the  prerogative  court  before 
^^Hw  *^    the  last  day  of  November  next  ensuing  the  day  of  the 
Taptiit.       date  of  the  boodf  to  wit,  on,  &&,  a  true  and  pek^fect 
inventory  of  the  goods^  ebattel%  and  credits  of  tlie  de* 
eeased,  and  the  same  did  well  and  truly  administer 
according  to  law;  and  did  make  a  true  and  just  account 
of  his  said  administration  before  the  last  day  of  May 
1810,  to  wit,  on,  &c„  and  that  the  judge  or  judges  for 
Ae  time  being  of  the  said  court  have  not,  at  any  time 
hitherto,  by  his  or  their  decree  or  sentence,  pursuant  to 
the  true  intent  and  meaning  of  the  said  act  of  parlia*** 
ment  in  the  condition  mentioned,  or  otherwise,  limited 
or  appointed  the  said  Sir  71  H.  Page  to  deliver  or  pay 
all  or  any  of  the  goods,  &c.  remaining  upon  the  aM 
administrator's  accounts  unto  any  person  or  persons 
whomsoever.    But  on  the  contrary,  he  was  on,  &c.  cited 
to  appear  before  Sir  J.  JV.,  commissary  of  the  said  courts 
on,  &C.,  to  exhibit  an  inventory  and  render  an  account  i 
that  he  did  appear,  and  such  proceedings  were  thereupon 
had,   that  on,  tec.  he  was  dismissed  from  all  further 
observance  of  justice  in  the  said  cause;  and  that  it  hath 
not  at  any  time  hitherto  appeared  that  there  was,  or  is, 
any  will  of  the  deceased ;  and  this  defendant  is  ready  to 
verify,  wherefore,  &c«     Second  plea  similar,  with  the 
exception  that  the  citation  and  other  proceedings  in  the 
prerogative  court  were  omitted.    The  replication  as^ 
signed   as  breaches,   first,  that  Sir  T.  H.  P.  did  not 
exhibit  a  true  and  perfect  inventory,  upon  which  issue 
was  joined ;  secondly,  that  B.  W.  died  intestate,  leaving 
Sir  T.  H.  P^  A.  P.,  S.  O.,  &c.  her  next  of  kin;  that 
after  the  death  of  B*  W.y  and  before  the  1st  of  January 
1820,  out  of  certain  goods  and  chattels  which  came 

to 
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to  his  hands,  Sir  T.  H.  P.  paid  all  the  debts,  &c.  of       1828. 
B.  W.J  and  that  lOiOOO/.  remained  over  and  above  in    ^   .  . 

Archbiehop  of 

the  hands  of  Sir  T.  H.  P.,  as  administrator,  which  ought,    CANTMBuar 

agabut 

according  to  the  condition  of  the  bond,  to  have  been  Taitsn. 
well  and  truly  administered  by  Sir  T.  H*  P.  according 
to  law;  that  is  to  say,  in  manner  following ;  that  is  to  say, 
(&c.) ;  yet  that  Sir  T.  H,  P.  hath  not  well  and  truly 
adttiiaistered  the  said  last-mentioned  goods  and  chattels^ 
or  any  part  thereof,  according  to  law,  or  paid  or  deli- 
vered or  divided  the  same  in  manner  aforesaid,  or  other- 
wise howsoever.  Rejoinder,  that  the  judge  or  judges 
for  the  time  being  of  the  said  court  have  not  at  any 
tiaie  by  his  or  their  decree  limited  and  appointed  Sir 
71  H,  P.  to  distribute  the  said  last-mentioned  goods 
and  chattels  in  the  manner  mentioned  in  the  breach,  or 
to  any  other  person  or  persons  whomsoever.  Demurrer 
and  joinder* 

The  case  was  argued  on  a  former  day  in  this  term  by 
CAifty  for  the  plaintiff,  and  Plate  for  the  defendant ; 
Devey  v.  Edwards  and  Tappen  {a)  and  The  Archbishop 
of  CarUerbury  v.  Home  (ft)  were  cited  for  the  plaintiff, 
aad  The  Archbishop  <f  Canterbury  v.  WiUis{c)  and  Green- 
side  v.  Benson  (d)  for  the  defendant ;  and  now  the  judg- 
ment of  the  Court  was  delivered  by 

Lord  Tenterden  C.  J.  This  is  an  action  upon  a 
bond  executed  to  the  plaintiff,  on  the  grant  to  Sir 
T.  H.  Page^  of  letters  of  administration  to  the  effects  of 
Blanch  WooUaston.  The  defendant  has  prayed  oyer  of 
the  bond  and  condition,  and  they  are  set  forth  at  length 
upon  the  record.     The  bond  is  dated  on  the  10th  of 

{a)  3  Add.  EcC*  Bqi.  68.  {b)  Covfper,  140. 

(c)  1  5W*.  315.  (rf)  3  M,  248. 

Mai/ 
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1828.       Majf  1809,  and  by  the  terms  of  the  condition  the  bond 
"""^^    ^  is  to  be  Toid*  \ 

Arehbiakop  of  »  * 

CAMTBKBORr        Fifsty  If  the  administrator  make  a  true  and  perfect 

TArrxtf.       inventory  of  the  goods,  &c.  of  the  intestate,  and  exhibit 

the  same  into  the  registry  of  the  prerogative  court  on  or 

before  the  10th  day  of  Naoember  then  next  ensuing ;  and. 

Secondly,  If  he  well  and  truly  administer  according 
to  law  the  same  goods,  8cc«  and  all  other  goods,  &c. 
that  shall  come  to  his  hands ;  and. 

Thirdly,  If  he  do  make  a  true  and  just  account  of 
bis  said  administration  on  or  before  the  last  day  o^  May 
1820;  and. 

Fourthly,  If  he  shall  deliver  and  pay  all  the  rest  and 
residue  of  the  goods,  &c.  which  shall  be  found  remain- 
ing upon  his  accounts  unto  such  persons  respectively  as 
the  judge  of  the  court  shall  by  decree  or  sentence,  pur- 
suant to  the  statute  22  &  28  Car.  2.  c.  10.  for  the  better 
settling  of  intestates'  estates,  limit  and  appoint ;  and. 

Fifthly,  If  he  deliver  the  letters  of  administration  into 
court,  in  case  any  will  of  the  deceased  shall  appear. 

The  defendant  then  pleads  affirmatively,  that  the  ad- 
ministrator performed  the  first  three  branches  of  the 
condition;  and  as  to  the  fourth  branch,  that  the  judge 
of  the  court  has  not,  by  decree  or  sentence,  limited  or 
appointed  the  administrator  to  pay  the  residue  of  the 
goods,  8cc.,  or  any  part  thereof,  which  were  found 
remaining  upon  the  said  accounts  of  the  administrator, 
to  any  person  whatever ;  but  that,  on  the  contrary,  the 
administrator  was  cited  to  appear  blefore  the  commissary 
of  the  court  to  exhibit  an  inventory,  render  an  account 
of  his  administration,  and  see  portions  allotted,  and  a 
distribution  made  of  the  goods,  &c. ;  that  the  adminb- 
trator  did  appear  in  consequence  of  the  citation,  and 

such 
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such  proceedings  were  bad  in  the  court»  that  he  was        1828. 
duly  dismissed  from  all  further  observance  of  justice  in  ' 

the  cause.  CMmitauKT 

To  this  plea,  the  plaintiff  has  by  replication  alleged       XAvnir. 
and  assigned,  as  a  breach  of  the  condition,  that  certain 
persons  particularly  named  were  the  only  next  of  kin  of 
the  intestate;  that  the  administrator  paid  all  her  debts; 
that  goods  of  great  value,  and  more  than  sufficient  to 
pay  all  debts  and  charges  of  the  administration,  came  to 
the  hands  of  the  administrator,  which  ought,  according 
to  the  condition,  to  have  been  duly  administered  by  him 
according  to  law ;  that  is  to  say,  in  manner  following,  to 
wit,  by  paying  certain  suras  specified  in  the  replication 
to  the  persons  before  mentioned  as  the  next  of  kin, 
whereof  the  administrator  had  notice;  that  a  reasonable 
time  for  doing  this  has  elapsed,  yet  the  administrator 
has  not  administered  the  goods  according  to  law,  or  paid 
or  delivered  the  goods^  or  any  part  thereof,  to  the  per- 
sons before  named,  or  either  of  them,  but  neglected  and 
refused  so  to  do,  contrary  to  the  effect  of  the  condition, 
whereby  the  persons  before  named  have  lost  the  use  and 
profit  of  their  proportions  of  the  goods,  &c.     To  this 
part  of  the  replication  the  defendant  has  rejoined,  that  the 
judge  of  the  court  has  not,  by  decree  or  sentence,  limited 
and  appointed  the  administrator  to  deliver  or  pay  the 
goods  to  the  persons  named,  or  any  other  person.    And 
upon  this  there  is  a  demurrer  by  the  plaintiff  and  a 
joinder  in  demurrer. 

The  question  of  law,  therrfore,  is.  Whether  the 
neglect  or  refusal  of  the  administrator  to  distribute  the 
surplus  or  residue  of  the  effects  of  the  intestate  among 
the  next  of  kin,  according  to  the  statute  of  distributions, 
without  the  previous  decree  or  sentence  of  the  court,  be* 
a  breach  of  the  condition  of  the  bond  ? 

The 
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1S88*  The  question  is  not^  Whether  such  a  ne^ect  or  refii- 

.  Trrri  ^  sal  be  a  breach  of  the  daty  of  the  administrator,  but 
CAimuvftT  whether  it  be  a  breach  of  the  condition  of  the  bond  ? 
XAvrsB*  And  we  are  ail  of  opinion  that  it  is  not  The  question 
does  not  appear  to  have  been  directly  decided  in  eny 
court.  According  to  the  report  of  the  proceedings  be* 
fore  Sir  John  Nickel  (a),  on  the  application  to  allow  the 
bond  to  be  put  in  suit,  that  very  learned  judge  appears 
to  have  thought,  that  this  neglect  might  be  a  breach  of 
the  condition,  but  his  attention  was  not  particularly 
directed  to  this  point;  the  great  contest  before  him 
being,  whether  the  sureties  ought  to  be  charged  under 
the  particular  circumstances  that  had  taken  place ;  and 
it  is  obvious,  from  some  parts  of  his  judgment,  that  he 
would  have  thought  it  right  to  allow  the  next  of  kin  to 
try  this  or  any  other  doubtful  question  in  a  court  of  law, 
by  an  action  on  the  bond,  which  could  not  be  brought 
without  the  permission  of  the  court. 

This  form  of  an  administration-bond  is  given  by  the 
statute  23  Car.  2.  e.  10.,  the  first  statute  which  orunins 
the  distribution  of  the  efii^cts  of  an  intestate  among  the 
next  of  kin.  And  the  bond  is  obviously  intended  to 
secure  a  performance  of  what  the  statute  ordains.  We 
should,  therefore,  examine  the  statute^  and  see  what  it 
ordains,  in  order  to  come  at  a  right  construction  of  the 
bond,  and  the  terms  and  meaning  of  the  condition. 

From  the  form  of  the  replication,  it  appears  that  the 
plaintiff  insists  (and  the  argument  on  his  part  was  to 
this  effect),  that  an  administrator  cannot  be  said  well  and 
truly  to  have  administered  the  goods  within  the  meaning 
of  the  condition,  unless  he  has  paid  their  distributive 
shares  to  the  next  of  kin.     The  clause  in  the  condition, 

(o)  5  Add*  Rqh  6S« 

by 
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by  which  he  is  required  thus  to  administer,  precedes  the       1828. 
clause  by  which  he  is  required  to  make  a  true  account    .      . 

^  '  Arcbbichop  of 

of  hb  said  administration,  and  this,  also,  precedes  the    CAvnmKY 

tigaiiut 

ckuse  by  which  he  is  required  to  deliver  and  pay  the  TAmir. 
residue  which  shall  appear  upon  his  account  to  such 
persons  as  the  court  shall,  according  to  the  statute,  ap- 
point. Let  us,  then,  see  how  the  order  and  course  of 
proceeding,  thus  marked  out  in  the  condition  of  the 
bond,  agrees  with  the  statute. 

Now  the  statute  first  requires  all  ordinaries,  as  well 
the  judges  of  the  preroo^ative  courts  of  Canterbury  and 
York  as  all  other  ordinaries  cv.d  ecclesiastical  ju^es 
havin<;  power  to  grant  administration,  to  take  bonds 
with  sureties  in  the  fbrm  afterwards  set  forth.  It  then 
enacts,  that  such  bonds  shall  be  good,  and  that  the  said 
ordinaries  and  judges  may  proceed  and  call  admh*. 
nistrators  to  account  touching  the  goods,  and,  upon 
hearing  and  due  consideration,  order  and  make  just  and 
equnl  distribution  of  what  remaineth  clear  (after  debts 
and  charges  paid)  among  the  wife,  children,  &c.  ac- 
cording to  the  laws  in  such  cases,  and  the  rules  and 
limitations  thereinafter  set  down ;  and  the  same  distri* 
biftion  to  decree  and  settle  and  compel  the  admi- 
nistrators to  observe  and  pay  the  same  by  the  due 
course  of  his  Majesty's  ecclesiastical  laws.  The  statute 
then  enacts  (section  B.)^  that  all  ordinaries  and  every 
other  person  who  by  this  act  is  enabled  to  make  distri- 
bution of  the  surplus  shall  distribute  the  whole  surplus 
in  manner  fMow'mg;  acd  then  mentions  the  different 
d^ees  of  kindred  and  persons  to  participate  in  different 
eases,  ancl  their  shares;  and  then,  to  the  end  that  a 
due  regard  may  be  had  to  creditors,  it  enacts  that  no 
distribution  shall  be  made  until  a  year  after  the  death 

of 
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1828*        of  the  intestate,  and  that  every  one  to  whom  distribution 
^  7777"   -  shall  be  made  shall  irive  bond,  with  sureties,  in  such 

Archbishop  of  b  ' 

Cahtcrbuat    courts,  to  repay  to  the  administrator  a  rateable  part  of 

agahut 

TAFrKK.  debts  that  may  afterwards  appear,  and  of  the  costs  of 
suit  and  charges  that  he  may  be  put  to  by  reason  of 
such  debts. 

The  word  person  in  the  fifth  section  of  the  statute 
evidently  means  judge;  and  from  this  view  of  the  statute, 
it  appears  that  the  ordinary  or  judge  is  to  make  the 
distribution  among  the  persons  entitled,  and  that  the 
administrator  is  to  pay  according  to  the  sentence  of  the 
ordinary,  so  that  the  sentence  of  the  ordinary  is  to  pre- 
cede the  payment.  And  this  may  in  many  cases  be 
necessary  for  the  information  and  protection  of  the 
administrator,  who,  where  the  claimants  are  numerous 
and  remote  in  kindred  from  the  intestate,  may  not  know 
with  certainty  what  particular  persons  are  entitled,  or  in 
what  proportions,  and  may,  if  he  pays  to  a  person  not 
entitled,  be  obliged  to  pay  over  again  to  the  person 
legally  entitled.  And  if  the  administrator  has  a  right 
to  have  the  sentence  of  the  court  before  he  paysj  then, 
inasmuch  as  such  sentence  is  only  to  be  pronounced 
upon  the  residue  of  the  effects,  and  after  the  aditii- 
nistrator  has  furnished  an  account  of  his  said  admi-^ 
nbtration  (which  is  the  language  of  the  condition),  the 
administration  thus  referred  to  cannot  be  an  adminis- 
tration comprizing  a  distribution  of  the  effects  among 
the  next  of  kin ;  and,  consequently,  the  preceding  words 
of  the  condition  to  which  the  reference  is  thus  made, 
that  is,  the  words  well  and  truly  administer  the  goods 
according  to  law^  cannot  be  understood  of  an  admi- 
nistration comprizing  a  distribution  among  the  next  of 
kin.     It  is  true  that  where  an  administrator  intends  to 

act 
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act  faithfully,  and  the  dauns  df  tb^  next  if  km  can  be,        1828. 

as  in  general  they  may  be,  ascertained  without  difficulty, 

he  will  not  put  them  to  the  expence  and  delay  of  calling    gavticrbujit 
ibr  his  account,  and  obtaining  the  sentence  of  a  court;       xfrfur 
and,  therefore,  it  may  well  be  said  that  it  is  his  duty  to 
make  the  distribution,  although  it  cannot  be  said  that  a 
forfeiture  of  the  bond  is  incurred  if  this  be  not  done. 

This  oonstrucdon  of  the  bond  agrees  with  the  opinions 
expressed  by  Lord  Chief  Justice  Holt  and  by  Lord 
Hardwicke,  If  the  words  loeU  and  trubf  administer  ac- 
cording to  law  import  a  distribution  of  the  residue 
among  the  next  of  kin,  they  must,  i  fortiori,  import  a 
payment  of  debts  out  of  the  proceeds  of  the  effects. 
But  in  the  case  of  the  Arckbis/iqp  of  Canterbwy  v« 
Willis  (a).  Holt  C.  J.  says,  *^  Whereas  by  the  words  of 
the  condition  be  is  to  administer  well  and  truly,  that 
shall  be  construed  in  bringing  in  his  account,  and  not  in 
paying  the  debts  of  the  intestate ;  and,  therefore,  a  cre- 
ditor shall  not  take  an  assignment  of  the  bond  and  sue  it, 
and  assign  for  breach  the  nonpayment  of  a  debt  to  him." 
And  in  Greenside  v.  Benson  and  Others  (&),  which  was  a 
suit  arising  out  of  an  action  at  law  on  a  bond,  in  which 
the  breach  assigned  was  the  not  bringing  in  a  true  and 
perfect  inventory,  Lord  Hardwicke  says,  **  What  the 
counsel  for  the  plaintiff  aim  at  would  have  been  right, 
supposing  the  ordinary  had  assigned  for  breach  the 
nonpayment  of  the  creditor's  debts." 

For  these  reasons,  and  upon  these  authorities,  we 
think  the  breach  to  which  the  demurrer  applies  is  not 
well  assigned,  and  that  the  judgment  must  be  given  for 
the  defendant. 

Judgment  fcnr  the  defendant. 

(a)  1  Saa.  515.  (b)  5  Aik.  S48. 
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Friday,  NoTLET  and  Othcrs.  Assigoecs  of  the  Estate  and 

Effects  of  Elias  Jarman,  Bankrupt^  ugamst 
Buck,  Esquire. 


Where  a  cre- 
ditor obtained 


nPHIS  was  an  action  for  money  had  and  received, 
judgment  bj  broaght  to  recover  from  the  late  sheriff  of  Devon 

a  trader,  and  the  produce  of  two  executions  levied  by  him  upon  the 
!^^  a^.°f!r,  goods  and  chattels  of  the  bankrupt  At  the  trial  before 
STc^'rberiff^  ^^'**  ^'  *^  ^^^  Spring  assizes  for  the  county  of  DevoHf 
S^eS^^^  1827,  a  verdict  was  found  for  the  plaintiffs,  damages 
who  afterwards,  105JIA,  subject  to  the  Opinion  of  this  Court  on  the  fid- 

and  before  the  *' 

goods  were        lowing  case :  — 

sold,  committed        ^,  i*.,^  -»^.,  iv^r^*         i 

an  act  of  bank.  On  the  SOth  ot  May  1826,  Rtckman  and  Webber  ob* 
v^c/acom-  tained  judgment  as  of  Trinity  term,  7  G.  4«,  against 
m?he"wM  dulyv  J^^^^^i  »  tanner,  in  the  Court  of  Common  Pleas,  by 

b^i^u*of  "*^  ^^^^^  *^^  ®^^'*  ^^^  ^^  ^^*  ^^^*  damages,  in  an 
which  the  she-   action  upon  a  bond  dated  14  th  D^cmd^  1819.      On 

riff  had  nouce,  ^ 

but  nevertheless  the  Slst  of  Mau  1826  a  Writ  of  fi.  fa.  issued  upon  this 

sold  the  goods, 

and  paid  over    judgment,  directed  to  the  sheriff  of  Devon,  returnable 

the  proceeds  to  i  %       n  •     i  t        i  ^^      t 

the  execution,  on  the  7th  oi  June,  indorsed  to  levy  437/.  On  the  same 
that  he  was  not  ^Ist  of  May  Bichords  and  ChadweU  obtained  a  jodg- 
ing*^ov«  Oir^"  "aent  as  of  Trinity  term,  7  G.  4.,  for  1000/.  debt,  and 
iTiSie  to'b^'^"  6/.  105.  damages,  in  the  Court  of  King's  Bench,  against 
sued  for  it  by     Jarman  by  nil  dicit,  upon  a  warrant  of  attorney,  dated 

the  as5ignees,  ''  *■  ■' 

inanacUonfor  the  2d  of  February  1825,  and  duly  filed.     And  on  the 

money  had  and 

received.  same  Slst  oi  May  a  writ  of  fi.  fa.  issued  upon  this  judg- 

QuBre^ 

Whether  the  ment,  also  directed  to  the  sheriff  of  Z>^vo;t,  returnable 

tified  in  selii^g  ^n  the  7th  oi  June.     Under  both  these  writs  of  fi.  &• 

notice  of'the  *'  ^^  defendant,  being  sheriff  of  Devon,  on  the  2d  of  June 

bankruptcy?  jggg^  g^j^^j  ^j^^  ^^^  ^^^  chattels  of  Jarmati,  part 

whereof 


Bvvic. 
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whereof  was  liable  for  excise  duty.  On  the  9th  of  Jime  IS^S. 
1886,  whilst  the  said  goods  and  chattels  remained  unsold,  ^^ 
u  the  possession  of  the  defendant  as  such  sheri£^  under  ugnmM 
the  said  writs  of  fi«  fa.,  and  also  an  extent  at  the  suit  of 
his  M^es^  for  68L  15s^  7^^.  for  excise  duty  due  frotn 
Jarman  to  his  Majesty,  Jtirman  committed  an  act  of 
bankruptcy,  upon  which  a  commission  of  bankrupt 
issued  on  the  24th  of  July^  and  on  which  he  was  de^ 
clared  a  bankrupt  on  the  9th  of  August^  and  the  plain* 
tifis  were  afterwards  duly  appointed  his  assignees^  On 
the  12th  oi  AugHst  1826,  the  defendant,  as  such  sheriff, 
having  notice  of  the  said  bankruptcy,  sold  the  goods  and 
chattels  so  seized,  and  after  satisfying  the  extent^  paid 
over  the  net  proceeds  of  such  sale,  amounting  to  the 
sum  of  1051/.,  to  the  respective  creditors,  at  whose  suit 
the  several  writs  of  fi.  ia.,  above  mentioned,  had  issued. 
This  case  was  argued  on  a  former  day  in  this  term  by 

Manning  for  the  plainti£b.  The  question  in  this  case 
depends  upon  the  6  G.  4.  c.  16.  s.  lOS.,  by  which  it  was 
enacted,  that  ^  no  creditor  having  security  for  his  debt^ 
or  having  made  any  attachment  in  London^  or  any  other 
place,  by*  virtue  of  any  custom  there  used,  of  the  goods 
and  chattels  of  the  Imnkrupt,  shall  receive  upon  any  Such 
security  or  attachment  more  than  a  rateable  part  of  such 
debt  I  except  in  respect  of  any  execution  or  extent 
served  and  levied  by  seizure  upon^  or  any  mortgage  of 
cr  lien  upon,  any  port  of  the  property  of  such  bankrupt 
before  the  bankruptcy :  provided  that  no  creditor,  though 
for  a  valuable  consideration,  who  shall  sue  out  execution 
upon  any  judgment  obtained  by  defaulti  confession,  or 
nil  dicit,  shall  avail  himself  of  such  execution  to  the  pre- 
judice of  other  fair  creditors,  but  shall  be  paid  rateable 

Vol.  VIII.  M  with 


JBvcr. 


16e  CASES  IN  EASTER  TERM 

1828.  with  such  creditors.'*  In  the  case  of  Taylor  v.  Taj^{a\ 
this  Court  refused  to  set  aside  an  execution  issued  upon 

^omtf  a  judgment  by  nil  dicit  on  a  warrant  of  attorney,  and 
served  and  levied  by  seizure  before  the  bankruptcy;  but 
this  case  is  very  different,  for  the  execution  may  be  valid ; 
the  sheriff  may  have  done  right  in  seizing  and  selling  the 
goods,  and  still  he  may  not  be  justified  in  paying  over 
the  proceeds  to  the  judgment-creditor;  and  if  so,  an 
action  for  money  had  and  received  lies  against  him  at 
the  suit  of  the  assignees.  The  case  of  Wymer  v.  JKm- 
bUifi)  shews  that  the  present  case  is  within  the  108th 
section ;  for  it  was  there  smd,  that  a  person  having  issued 
an  execution  on  a  judgment,  is  a  creditor,  having  secu* 
rity  for  his  debt. 

Coleridge  contrk.  The  clause  in  question  may  be 
divided  into  three  parts,  —  the  rule,  the  exception,  and 
the  proviso.  The  party  who  issued  the  execution  men- 
tioned in  this  case  may  be  within  the  rule,  as  a  creditor 
having  security,  but  he  is  also  within  the  exception ;  for 
the  execution  was  served  and  levied  by  seizure  before 
the  bankruptcy.  And  admitting  that  he  is  within  the 
proviso  also,  still  an  action  at  law  cannot  be  maintained 
against  the  defendant  If  the  case  be  within  both  the 
exception  and  the  proviso,  it  may  be  considered  with 
reference  to  the  rule  only,  without  considering  the  rest 
of  the  clause.  The  rule  is,  that  no  creditor  having 
security  shall  receive  more  than  a  rateable  part  of  the 
debt  The;^  was  no  evidence  in  this  case  to  shew  that 
the  judgment-creditor  had  received  more  than  a  rateable 
part ;  there  was  no  evidence  of  the  existence  of  other 

(a)  5B.^C>  992.  (6)  6 £.  j^  C.  479. 

creditors: 


Buck. 


IN  THE  Ninth  Year  of  GEORGE  IV.  <l»8 

creditors.  Bat  supposing  that  to  be  otherwise,  it  is  very  18S8. 
doabtful  whether  the  matter  can  be  investigated  in  a  -— — 
coort  of  law.  Hdbroyd  J.  expresses  such  a  doubt  in  ^sat«uf 
Taylor  v.  Taj/loTn  Again,  the  secdon  in  question  was 
substituted  for  the  ninth  section  of  the  21  Jac.  1.  c.  19«, 
which  clearly  had  reference  only  to  proceedings  before 
commissioners  of  bankrupt ;  and  it  is  probable  that  the 
108th  section  of  the  modern  act  had  reference  to  similar 
proceedings.  The  rule,  however,  would  have  been  too 
large;  it  would  have  affected  all  judgmentrcreditors,  and, 
therefore,  the  exception  was  introduced  in  favour  of  exe» 
cutions ;  and  then  the  proviso  at  the  end  of  the  clause 
was  added,  not  merely  to  apply  to  that  part  of  the  cr&> 
ditors  mentioned  in  the  exception,  but  it  includes  all 
creditors  that  have  issued  execution  upon  judgments 
by  nU  dicit,  which  are  for  the  most  part  given  for  more 
than  the  sum  really  due.  In  such  case,  the  act  in«-  . 
tended  that  the  party  should  prove  the  debt  really  due 
before  the  commissioners,  and  not  the  whole  amount  of 
the  judgment 

Manning  in  reply.  If  that  construction  were  to  pre- 
vail, the  clause  would  be  rendered  nugatory;  for  the 
commissioners  have  no  power  to  compel  a  party  to  come 
before  them  and  prove  a  debt,  or  to  refund  any  part  of 
the  money  obtained  by  means  of  an  execution,  as  was 
lately  observed  by  the  Vice*  Chancellor  in  the  case  cS 
Gibbins  V.  PAiaips  (a). 

Cur.  adv.  vuUm 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.     The  question  in  this  case  arises  upon 

(a)  Not  yet  reported. 

M  2  the 
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18S8.       tba  108th  section  of  the  last  bankrupt  act,   6  G.4. 
^  c.  16.     The  case  states,   that  two  creditors  obtained 

MOfltXT 

fHfo"^       judgment  against  the  bankrupt  by  nil  dicit;  the  one 
Buck* 

<m  a  bond,  the  other  on  a  warrant  of  attorney.  The 
latter  cannot  have  been  an  adverse  suit,  and  it  does 
not  appear  that  the  former  was;  and  both  the  judg- 
ments arei  as  stated,  within  the  very  words  of  the 
proviso. 

The  proviso  is  introduced  into  this  act,  for  the  first 
time,  as  an  addition  to  the  108d  section  of  the  former 
statute,  5G.4.  c.98.  The  intention  certainly  was  to 
prevent  voluntary  preferences ;  the  words  may  probably 
go  beyond  the  intention ;  but  if  they  do,  it  rests  with 
the  legislature  to  make  an  alteration ;  the  duty  of  the 
Court  is  only  to  construe  and  give  effect  to  the  provision. 
The  intentioq,  that  a  creditor  under  such  circumstances 
shall  not  have  the  full  benefit  of  his  execution,  but  only 
be  paid  pari  passu  with  other  creditors,  is  sufficiently 
manifest.  The  difficulty  is,  as  to  the  mode  of  giving 
effect  to  this  intention,  no  mode  being  mentioned  in  the 
act.  And,  upon  consideration,  it  appears  to  us  that  the 
only  effectual  mode  is  to  prevent  the  creditor  from  re- 
ceiving the  money  produced  by  a  sale  of  the  goods  taken 
in  execution.  If  the  creditor  is  allowed  to  receive  and 
retain  the  money,  he  will  most  frequently  receive  more 
than  a  rateable  proportion ;  if  he  is  allowed  to  receive, 
and  not  to  retain  the  money,  there  must  be  some  mode 
by  which  the  assignees  may  recover  it  from  him,  be- 
cause, until  the  money  is  in  their  hands,  the  rateable 
proportion  to  be  received  by  the  creditor  cannot  be 
aspcertained ;  and  if  he  is  liable  to  refund  the  money,  and 
is  able  to  do  so,  the  receipt  of  it,  in  the  first  instance, 
will  be  of  no  use  to  him ;  if  he  is  unable  to  refund,  he 

will 
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will  obtain  the  advantage  which  this  proviso  is  intended        1828. 
to  prevent.    The  safe  course,  therefore,  is  to  say,  that  he       — — 

Non.IT 

oaght  not  to  receive  the  money ;  and  if  be  ought  not  to  ogamM 
receive  it,  but  does  receive  it,  then  he  will  have  received 
money  belonging,  not  to  himself,  but  to  the  assignees  of 
the  bankrupt,  and  will,  consequently,  be  liable  to  an 
action  at  their  suit  for  money  had  and  received  to  their 
use.  And  taking  this  to  be  the  law,  and  the  true  effect 
of  the  statute  as  to  the  execution  creditor,  what  will  be 
the  duty  of  the  sherifl^  having,  ns  in  the  present  case, 
notice  of  the  bankruptcy,  the  commission,  and  the  ad- 
judication ?  No  other  reasonable  answer  can  be  given 
to  this  question  tlian  to  say,  that  the  duty  of  the  sheriff 
is  to  pay  the  money  to  the  assignees,  to  whom  it  legally 
belongs,  and  not  to  the  creditor,  to  whom  it  does  not 
belong.  And  this  being  his  duty,  if  he  does  pay  the 
money  to  the  creditor,  he  places  himself  in  the  ordinary 
situation  of  a  man  who,  having  in  his  hands  the  money 
of  A.y  thinks  fit  to  hand  it  over  to  B.  The  wrongful 
payment  will  be  no  discharge,  but  he  will  still  be  liable 
to  an  action  at  law  for  money  had  and  received,  at  the 
suit  of  the  assignees  to  whom  the  money  belongs.  The 
seizure,  being  prior  to  the  act  of  bankruptcy,  will  be 
lawful  and  right ;  it  is  not  necessary  to  say  whether  the 
sale  be  lawful  or  tortious ;  the  sale  may  be  a  lawful  act, 
and  yet  the  proceeds  may  belong  to  the  assignees ;  or,  if 
it  be  wrongful,  they  may  waive  the  wrong,  and  sue  for 
the  proceeds  as  money  received  to  their  use. 

The  sheriff  may  certainly,  in  some  cases,  be  placed 
in  a  situation  of  difficulty,  because  the  commission  may 
turn  out  to  be  invalid ;  but  this  difficulty  is  of  the  same 
kind  as  that  in  which  he  is  placed  in  the  case  of  an 
alleged  act  of  bankruptcy  before  his  seizure,   and  a 
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1828*        commisston  afterwards,  and  he  has  the  same  modes  of 
"^  relief. 

againu  FoT  these  reasons  we  are  of  opinion,  tliat  tlie  plaintifis 

are  entitled  to  recover,  and  the  verdict  must  stand. 

Postea  to  the  plaintiffs. 


saiwrday,  CoLviN  and  Othcrs  against  Newberry  and 

May  17th.  _      ^ 

Benson. 

Where  the  /^  ASE  against  the  defendants,  as  the  owners  of  the  ship 
by  en  inttru-  Benson,  for  the  loss  of  goods,  shipped  by  the  plain- 

cherter-perty,  ^^^  '^^  India  to  be  Conveyed  to  England*  The  first 
tothe^Sm?'^*  count  of  the  declaration  alleged,  that  the  defendants, 
emedthatrthe  ^^^^  *"^  ^"  the  11th  day  of  MarcA  1817,  were  owners 
ship  being  tight,  of  the  Benson^  whereof  one  George  Betham  then  was 

&C.,  and  man-  ^ 

ned  with  thirty-  master,  and  which  ship  or  vessel  was  then  riding  at 

five  men)  G.  J.  .  .       •         . 

thouldbeet      anclior  in  parts  beyond  the  seas,  to  wit,  in  the  river 

liberty  to  re-- 

oeive  on  boeid  e  caigo  of  lawful  goods  (reserving  100  tons  to  be  laden  for  account  of  the 
owner),  and  proceed  therewith  to  Calcutta,  and  there  re-load  the  ship  with  a  cargo  of  East 
India  produce,  aod  return  therewith  to  Londmh  and  upon  her  arrival  there  and  discharge, 
the  intended  voyage  and  service  should  end.  And  the  owner  further  agreed^  that  the  com- 
plement of  thirty-five  men  should,  if  possible,  be  kept  up;  that  he  would  supply  the  ship 
with  stores,  and  that  she  might  be  retained  in  the  said  service  twelve  months,  or  so  much 
longer  as  was  neoeasary  to  complete  the  voyage.  In  consideration  of  which  G,  B.  agreed 
to  take  the  command,  and  receive  the  ship  into  his  service  for  twelve  months  certain,  and 
such  longer  time  as  might  be  necessary  to  complete  the  voyage,  and  pay  to  the  owner  far 
the  use  and  hire  of  the  ship  after  the  rate  of  25$»  per  ton  per  month,  of  which  lOOCV.  was  to 
be  paid  on  the  execution  of  the  charter-party,  and  2000^.  by  two  approved  bills  on  Calcutta^ 
one  of  which  was  to  be  payable  one  month,  and  the  other  two  months  after  her  arrival 
there ;  the  residue  to  be  paid  or  secured  to  the  satisfaction  of  the  owner  on  the  arrival  of 
the  ship  at  London,  and  previous  to  commencing  the  discharge  of  her  homeward  cargo. 
(Certain  other  stipulations  for  payment  of  freight,  if  the  ship  were  detained  in  India,  were 
then  made.)  And  it  was  further  agreed,  that  G.  B.  should  remit  all  freight-bills  for  the 
homeward  cargo  to  B.  B,  and  Co.  in  London,  who  should  hold  them  as  joint  trustees  for 
the  owner  and  G.  B. ;  that  they  should  first  be  applied  to  payment  of  the  balance  of  freight 
due  from  G*  B;  and  the  surplus,  if  any,  be  handed  over  to  him.  It  was  then  provided, 
that  the  owner  should  have  au  agent  on  beard,  who  was  to  have  the  sole  management  of  the 
ship's  stores,  and  power  to  displace  G.  B.  for  breach  of  any  covenant  in  the  charter-party, 
and  appoint  another  commander.  C.  and  Co.,  in  Calcutta,  having  knowledge  of  this  instru- 
ment, shipped  goods  on  board  the  vessel  for  London,  u  hicli  were  never  delivered  there : 
Held,  that  they  might  recover  against  the  owner,  notwithstanding  tho  agreement  between 
hhn  and  G.  B, ,  for  that  it  wa^  In  the  nature  of  a  special  appointment  of  the  hitter  to  the 
commandi  and  was  not  a  charter  of  the  vessel  to  him. 

Ho(%hlj/9 
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Hooghbfj  in  the  East  Indies^  and  bound  on  a  yoyage  1828. 
fipom  thence  to  the  port  of  London  $  and  that  the  — 
defendants  so  being  owners  of  the  ship  or  vessel  as  agamai 
aforesaid,  the  plaintiffs  heretofore,  to  wit,  on,  &c,  in  the 
river /7<x)gA^  aforesaid,  shipped  and  loaded,  and  caused 
to  be  shipped  and  loaded,  in  and  on  board  of  the  said 
ship  or  vessel,  whereof  the  said  George  Betham  then  was 
master,  and  which  said  ship  or  vessel  was  then  riding  at 
anchor  in  the  river  HoogUy  aforesaid,  divers  goods  and 
merchandizes,  to  wit,  2171  bags  of  sugar,  and  191  chests 
of  indigo  of  them  the  plaintiffi,  then  being  in  good 
order  and  well  conditioned,  and  of  a  large  value,  to  wit, 
of  the  value  of  20,000/.  of  lawful  money  of  Great  Britain^ 
to  be  taken  care  o^  and  safely  and  securely  carried  and 
conveyed  in  and  on  board  of  the  said  ship  or  vessel 
from  the  river  Hoogily  aforesaid  to  the  port  of  London 
aforesaid;  and  there,  to  wit,  at  the  port  of  London 
aforesaid,  to  be  safely  and  securely  delivered  in  the  like 
good  order,  and  well  conditioned,  to  certain  persons, 
commonly  called  and  known  by  the  names,  and  using 
the  style  and  firm  of  Messrs.  Bazett^  Farquhart  Crcta^rd^ 
and  Company,  or  to  their  assigns,  (the  act  of  God^  the 
King's  enemies,  fire,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation  of  what- 
ever nature  and  kind  soever  excepted,)  for  certain  freight 
and  reward,  payable  by  bills  in  that  behalf:  and,  al- 
though the  said  goods  and  merchandizes  were  then  and 
there  had  and  received  by  the  said  George  Betham^  so 
bdng  master  of  the  said  ship  or  vessel  as  aforesaid,  in 
and  on  board  of  the  said  ship  or  vessel  in  the  river 
Hooghly  aforesaid,  to  be  carried,  conveyed,  and  de« 
livered  as  aforesaid ;  yet  the  defendants,  so  being  owners 
of  the  JBnid  ship  or  vessel  as  aforesaid,  not  rq;arding 
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Ifldft.  their  duty  a»  such  ownetv,  but  ntglecttng  the  same,  and 
eoatri?iog9  and  wrongfully  and  unjustly  intending  to 
injure  the  plaintiffs  in  this  behalf,  did  not,  nor  would, 
take  care  o^  and  safely  or  securely  carry  or  convey  the 
said  goods  and  merchandizes,  or  cause  the  same  to  be 
carried  and  conveyed  in  or  on  board  of  the  said  ship  or 
vessel,  or  otberwise»  from  the  river  Hooghly  aforesaid  to 
the  port  of  London  aforesaid,  nor  there,  to  wit,  at  the 
port  of  Ij>nAon  aforesaid,  safely  or  securely  deliver  the 
same,  or  cause  the  same  to  be  delivered  to  Messrs* 
Baxett^  FanpAaVy  Crtaoford^  and  Company,  or  to  their 
ass^ins,  although  the  defendants  were  not  prevented 
from  so  doing  by  the  act  of  God^  the  King^s  enemies, 
fire,  or  other  dangers  or  accidents  of  the  seas,  rivers,  or 
navigation  of  any  nature  or  kind  soever ;  but,  on  the  con- 
trary thereof,  they,  the  defendants,  so  being  owners  of  the 
said  ship  or  vessel  as  aforesaid,  so  improperly  behaved 
and  conducted  themselves  with  respect  to  the  said 
goods  and  merchandizes,  that  by  and  through  the  mer^ 
carelessness,  negligence,  misconduct,  and  defiiult  of  the 
defendants,  and  their  servants,  in  this  behalf,  a  great 
part  of  the  said  goods  and  merchandizes,  being  of  great 
value,  to  wit,  of  the  value  of  10,000/.  of  the  like  lawful 
money,  became  and  was  wholly  lost  to  the  plaintiffs} 
and,  also,  thereby  the  residue  of  the  said  goods  and 
merchandizes,  being  of  great  value,  to  wit,  of  the  value 
of  10,000iL  of  like  lawful  money,  became  and  was  greatly 
damaged,  lessened  in  value,  and  spoiled,  and  the  plaintiffi 
lost  and  were  deprivied  of  divers  great  gains  and  profits 
which  might  and  would  otherwise  have  arisen  and  ac- 
crued  to  them  from  the  sale  thereof,  to  wit,  at  London 
aforesaid.  Plea,  not  guilty.  At  the  trial  before  Lord 
Tentefdeti  C.  J.,  at  the  London  sittings  after  Michaelmas 

term, 
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term,  1886,  a  special  verdict  was  found  as  to  the  pro-        1828. 
raises  in  the  first  count  of  the  declaration  mentioned  in        — 

CoLTtir 

substance  as  follows.  On  the  lUh  March^  in  the  year  agattut 
of  our  Lord  1817,  the  plaintiffis  shipped  on  board  the 
ship  BensoHj  near  Calcutta^  in  the  East  Indies^  then 
riding  at  anchor  in  the  river  i/oogr^^,  2171  bags  of 
sugar,  and  191  chests  of  indigo,  then  being  in  good 
order,  and  well  conditioned,  for  which  the  following  bill 
of  lading  was  signed  by  George  Betham^  then  being  the 
master  of  the  said  ship,  under  the  circumstances  herein-- 
after  mentioned :  ^  Shipped  by  the  grace  of  God^  in 
good  order  and  well  conditioned,  by  Messrs.  CoMnSf 
Baxetty  and  Company,  in  and  upon  the  good  ship  called 
the  Benson  J  whereof  is  master,  under  God^  for  this 
present  voyage,  George  Betkam^  and  now  riding  at  an<» 
chor  in  the  river  Hcogklyj  and  by  God's  grace  bound 
for  London^  to  say,  2171  bags  of  sugar,  and  191  chests 
of  indigo,  being  marked  and  numbered  as  in  the  margin, 
and  are  to  be  delivered  in  the  like  good  order,  and  well 
conditioned,  at  the  aforesaid  port  of  London,  the  act  of 
Godf  the  King's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation 
of  whatever  nature  and  kind  soever  excepted,  unto 
Messrs.  BBzett,  Farqnhar,  Creewford,  and  Ck)mpany,  or 
to  their  assigns ;  freight  for  the  said  goods  being  paid 
by  bills."  G.  Betham  received  the  said  goods  on  board 
the  said  ship  in  the  river  Hooghlj/j  to  be  carried  and 
conveyed  according  to  the  bill  of  lading.  At  the  time 
of  the  said  goods  being  so  shipped  and  received,  and  the 
said  bill  of  lading  signed,  and  before  that  time,  the  de- 
fondants  were  the  owners  of  the  said  ship,  and  before 
the  said  ship  sailed  to  the  East  Indies,  and  whilst  they 
were  such  owners,  the  following  charter-party,  bearing 

date 
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182a.       date  the  7th  day  of  June,  in  the  year  of  our  Lord,1816j 

""""^       was  executed  by  the  defendant  Thomas  StarUng  Bentath 
CoLviy 

agahifi  who  was  then  the  managing  owner  of  the  ship,  and 
acting  on  behalf  of  himself  and  the  other  owner  of  the 
ship  on  the  one  part,  and  G.  Betham^  of  the  other  part, 
for  the  said  ship  Benson. 

'<  This  charter-party  of  nffireightment,  made  and  con- 
cluded In  London  the  7th  day  of  Jwi^  in  the  year  of  our 
Lord  1816,  between  Thomas  Sterling  BensonfOtihe  city 
of  London,  part  owner  of  tlie  good  ship  or  vessel  called 
the  Benson,  of  573  tons  measurement,  or  thereabouts,  now 
lying  in  the  port  of  London,  of  the  one  part;  and  George 
Beiham  of  the  city  of  London,  merchant  and  mariner, 
freights  of  the  said  ship,  of  the  other  part;  witnesseth, 
that  the  said  owner,  for  the  considerations  hereinafter  men-* 
tioned,  doth  hereby  promise  and  agree  to  and  with  George 
Beiham,  his  executors,  administrators,  and  assigns,  that  he 
G*  Betham  shall  have,  and  he  is  hereby  accordingly  ap- 
pointed to,  the  command  of  the  said  ship,  but  with  such 
restrictions  as  hereinafter  mentioned,  and  subject  to  the 
proviso  or  condition  hereinafter  contained  respecting 
the  appointment  of  an  agent  on  board  the  said  ship  on 
the  part  of  the  said  owners.  And  the  said  ship  being 
tight,  staunch,  and  substantial,  and  every  way  properly 
fitted,  victualled,  and  provided,  as  is  usual  for  vessels  in 
the  merchant's  service,  and  for  the  voyage  and  service 
hereinafter  mentioned,  and  being  also  manned  with 
thirty-five  men  and  boys,  the  said  commander  included, 
he  the  said  George  Betham  shall  be  at  liberty,  and  he  is 
hereby  allowed  and  permitted  to  receive,  take,  and  load 
on  board  the  said  ship,  in  the  port  of  London,  all  such 
lawful  goods,  wares,  or  merchandize  as  he  moy  think 
proper  to  ship,  not  exceeding  in  tiie  whole  what  the  said 

ship 
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ship  can  reasonably  stow  and  carry  over  and  above  her  1828. 
stores,  tackle,  apparel,  and  provisions,  and  reserving  ~ 
su£Bicient  room  in  the  said  ship  for  100  tons  of  eoods  to  ^gauui 
be  laden  by  or  for  account  of  the  said  owner  as  herein- 
after is  mentioned*  And  the  said  ship  being  so  laden^ 
he  G.  Betham  shall  and  will  set  sail  therewith  and  pro* 
ceed  to  Calcutta  in  the  East  Indies,  with  liberty  to  touch 
at  Madeira  and  Madras  in  her  outward  passage;  and 
being  arrived  at  Calcutta  aforesaid,  shall  and  will  un- 
load the  said  outward  cargo,  and  reload  the  said  ship 
with  a  cargo  of  East  India  produce,  and  return  with  the 
same  to  the  port  of  London,  and  upon  her  arrival  there, 
and  being  finally  discharged  of  her  cargo,  and  cleared 
by  the  revenue  officers,  the  said  intended  voyage  and 
service  is  to  end  and  be  completed,  the  act  of  God,  the 
King's  enemies,  restraint  of  princes  and  rulers,  fire,  and 
all  and  every  the  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  what  nature  or  kind  soever  ex- 
cepted. And  the  said  owner  doth  hereby  further  pro- 
mise and  agree  to  and  with  G.  Betham,  his  executors, 
&c.  that  in  case  any  of  the  aforesaid  complement  of 
thirty-five  men  and  boys  shall  happen  to  die,  or  desert, 
or  leave  the  said  ship  during  the  said  intended  voyage 
and  service,  so  that  the  number  shall  be  reduced  below 
thirty-two,  that  then  and  in  every  such  event  happen- 
ing, the  aforesaid  number  of  thirty-two  shall,  if  prac- 
ticable, be  kept  and  made  up  at  the  expence  of  the  said 
owner.  And  further,  that  the  said  ship  shall  at  all 
times  during  her  said  intended  voyage  and  service  be 
furnished  and  provided  with  proper  and  sufficient  stores, 
provisions,  and  other  necessary  articles,  and  that  the 
said  ship  shall,  if  required,  be  kept  and  continued  in  the 
service  aforesaid   for  and  during  the   term   of  twelve 

calendar 
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1828.       calendar  months,  to  be  accounted  from  the  twelfth  day 
"  of  the  present  month  of  June^  and  for  and  during  such 

against  longer  time  or  term  as  may  be  necessary  to  complete 
her  aforesaid  voyage,  and  until  her  return  to  the  port  of 
Liondon^  being  finally  discharged  of  her  homeward  cargo» 
and  cleared  by  the  revenue  officers.  And  the  said  owner 
doth  also  promise  and  agree,  that  the  said  ship  shall, 
previous  to  her  departure  from  the  port  of  London  on 
her  above-mentioned  voyage,  be  furnished  and  provided 
with  good  water  casks,  capable  of  containing  eighteen 
tons  of  water,  and  the  said  owner  doth  also  engage  to 
provide  the  said  ship  with  coals  and  wood  for  cooking  and 
dressing  the  passengers*  provisions,  for  which  the  said 
freighter  is  to  pay  or  allow  unto  the  said  owner,  at  and 
after  the  rate  of  fourteen  pence  for  every  passenger  or 
servant  per  lunar  month,  and  so  in  proportion  for  a  less 
period.  In  consideration  whereof,  and  of  every  thing 
above  mentioned,  he,  6.  Betham^  doth  hereby  promise 
and  agree  to  and  with  the  said  Thomas  Starling  Benson^  in 
manner  and  form  following,  that  is  to  say,  that  he,  G. 
Betham^  shall  and  will  take  upon  himself  the  command 
of  the  said  ship  for  and  during  her  said  intended  voyage, 
and  until  her  return  to  the  port  of  London^  and  shall 
and  will  navigate  her  to  the  best  and  utmost  of  his  skill 
and  ability;  and,  also,  that  he,  G.  Bethaniy  shall  and 
will  accept,  receive,  and  take  the  said  ship  into  his  ser- 
vice for  and  during  the  t^rm  or  space  of  twelve  calendar 
months  certain,  to  commence  and  be  accounted  from  the 
12th  day  of  the  present  month  of  Juncy  and  for  and 
during  such  longer  time  or  term,  if  any,  as  may  be 
necessary  to  complete  her  said  intended  voyage,  and 
until  her  return  to  and  final  clearance  in  the  port  of  ^ 
London  aforesaid.     And,  further,  that  he  shall  and  will 

well 
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well  and  truly  pay  or  cause  to  be  paid  unto  the  said  1828. 
owner  freiirbt  for  the  use  or  hire  of  the  said  ship,  at  and 
after  the  rate  of  25sb  per  ton,  register  measurement  of  againtt 
the  said  ship  per  calendar  month,  for  and  during  the 
aforesaid  term  of  twelve  calendar  months  certain,  and 
for  and  during  such  longer  time  or  term,  if  any,  as  may 
be  necessary  to  complete  her  said  intended  voyage,  and 
until  her  return  to  the  port  of  London^  and  being  finally 
discharged  of  her  homeward  cargo,  and  cleared  by  the 
revenue  oflScers,  or  up  to  the  day  of  her  being  lost, 
captured,  or  last  seen  or  heard  of;  such  freight  to  be 
paid  in  manner  following:  that  is  to  say,  the  sum  of 
1000/.,  part  thereof,  at  or  before  the  execution  of 
these  presents;  the  sum  of  2000/.,  further  part  thereof 
by  approved  bill  or  bills  to  be  drawn  in  London 
upon  Calcutta^  in  favour  of  the  said  owner,  payable, 
OS  to  one  moiety  thereof,  at  one  calendar  month, 
and  as  to  the  other  moiety  thereof  at  two  calendar 
months  next  after  the  ship  shall  arrive  at  Caladta^  and 
the  residue  and  remainder  of  such  freight  to  be  paid  or 
aecured  to  the  satisfaction  of  the  said  owner,  upon  the 
arrival  of  the  ship  in  the  port  of  London^  and  previo&s 
to  commencing  the  discharge  of  her  homeward  cargo : 
Provided  always,  that  in  case  the  said  ship  shall  be  kept 
or  detained  at  Calcutta  aforesaid  more  than  ninety  days, 
then  and  in  such  case  the  said  George  Betham  doth 
hereby  engage  to  pay  or  cause  to  be  paid  at  Calcutta 
aforesaid,  to  the  agent  of  the  said  owner,  the  sum  of 
1000/.,  either  in  cash  or  by  bills  to  be  approved  of  by 
such  agent,  in  part  payment  of  the  balance  of  freiglit 
which  may  become  due  under  and  by  virtue  of  this 
charter-party;  and  the  further  sum  of  1000/.  at  the 
expiration  of  every  sixty  days  after  the  said  ninety  days 

which 
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1828.  which  the  said  ship  may  expend  or  lie  at  Calcutta  afore- 
said. And  it  is  hereby  declared  and  agreed  by  and 
between  the  said  parties,  that  bills  remitted  from  India 
in  manner  hereinafter  expressed  shall  be  deemed,  taken, 
and  considered  as  good  and  sufficient  security  for  the 
payment  of  the  residue  or  balance  of  freight  which  may 
become  due  under  and  by  virtue  of  these  presents  as 
hereinbefore  mentioned.  And  G.  Betham  doth  hereby 
especially  promise  and  agree,  that  all  and  every  the  bills 
of  exchange  which  may  be  taken  in  payment  of  the 
freight  of  the  said  ship's  homeward  cargo,  shall  be  made 
payable  to,  or  to  the  order  of,  Messrs.  Buckles^  Bagster^ 
and  Buchanan^  of  the  city  of  London^  merchants,  or 
indorsed  over  to  them,  and  delivered  to  the  owner's 
agent,  to  be  by  him  remitted  to  the  said  Buckles^ 
Bagster^  and  Buchanan^  in  London^  who  it  is  hereby 
especially  agreed  by  and  between  the  said  parties,  are 
to  receive  the  amount  thereof^  as  joint  trustees  for  the 
said  owner  and  G.  Betham^  he  G.  Betham  hereby  autho- 
rizing and  empowering  them  to  appropriate  the  proceeds 
of  such  bills  of  exchange  in  or  towards  payment  to  the 
owner  of  the  balance  of  freight  which  may  be  or  become 
due  to  him  under  and  by  virtue  of  these  presents,  and 
the  residue,  if  any,  to  G.  Betham.  And  G.  Betham  doth 
hereby  further  promise  and  agree  to  furnish  and  provide, 
at  his  own  expence,  sufficient  provision  and  water,  and 
also  all  other  necessaries  for  the  use  of  the  passengers 
on  board  the  said  ship ;  and  that  he  shall  and  will  pay 
for  all  provisions  belonging  to  the  owners  of  the  ship 
which  shall  be  issued  for  the  use  of,  or  consumed  by, 
any  of  the  passengers  or  servants  during  the  voyage,  an 
account  of  the  same  being  rendered  to  him  once  a  week 
by  the  said  owner's  agent,  or  by  the  steward  on  board 

the 
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the  ship.  And  further,  that  all  expences  of  bulk  heads,  1828. 
cabins,  and  other  accommodation  for  passengers,  shall 
be  paid  by  him  G.  Betham ;  the  materials  for  which  are 
to  be  left  on  board  the  ship  at  the  termination  of  the 
▼oyage,  and  become  the  property  of  the  owner.  And 
6.  Beiham  doth  also  agree  to  pay  and  defray  all  port 
cfaaif[es  and  pilotage  which  may  be  incurred  by  the  ship 
daring  her  intended  service^  save  and  except  such  as 
may  be  incurred  in  the  port  of  London^  outward  and 
homeward  bound,  and  once  at  Calcutta.  And  G.  Betham 
doth  hereby  further  agree,  that  the  owner  shall  have  the 
liber^  of  shipping  on  board  the  said  ship  outward 
bound,  freight  free,  any  quantity  of  iron,  vinegar,  and 
mustard  he  may  think  fit,  not  exceeding  in  the  whole 
100  tons,  to  be  delivered  at  Cakidta :  Proyided  always^ 
and  it  is  hereby  expressly  agreed  and  understood  by  and 
between  the  parties  to  these  presents,  and  particularly 
by  G.  Betham^  that  an  agent  shall  be  put  on  board  the 
ship  by  the  owner  for  and  during  the  whole  of  her 
afin'esaid  voyage  and  service,  and  who  is  to  have  a 
sqiarate  cabin  in  the  said  ship  for  his  side  use,  and  to 
mess  at  the  said  George  Bethanis  table;  which  agent  is 
to  have  the  sole  management,  direction,  and  superin- 
tendance  of  the  ship's  stores  and  provisions,  and  the 
issuing  and  delivering  out  of  the  same  for  and  during 
the  intended  voyage;  and  such  agent  is  likewise  to  have 
the  sole  ordering  and  purchasing  of  any  supplies,  stores^ 
provisions,  and  other  articles  which  may  be  required  for 
the  use  of  the  ship  during  her  voyage,  and  that  all  bills 
which  may  be  required  to  be  drawn  upon  the  owners  of 
the  ship  for  any  such  supplies  or  otherwise  on  account 
of  the  ship,  shall  be  drawn  by  such  agent  only :  Pro* 
vided  also,  and  it  is  hereby  farther  agreed  by  and 

between 
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1828*  between  the  said  parties,  and  especially  by  the  owner, 
"■""^  that  the  freighter  shall  have  the  liberty  and  privilege  of 
0gabut  employing  the  ship  in  the  Easi  Indies  for  any  inter- 
mediate voyage  or  voyages  he  may  think  fit,  without 
prejudice  to  this  charter-party,  bat  not  exceeding  in  the 
whole  the  time  or  term  of  twelve  calendar  months,  to 
be  computed  from  and  after  the  expiration  of  thirty 
days  next  after  the  arrival  of  the  ship  at  Calcutta  aSore* 
said,  upon  his  G.  Bethanfs  paying  or  causing  to  be  pud 
to  the  owner  the  same  rate  of  freight  as  is  hereinbefore 
stipulated,  viz*  25s.  per  ton  per  month  for  all  such 
additional  time  as  the  ship  may  be  so  employed  or 
detained  in  India;  such  additional  frdght  bemg  paid 
to  the  owner's  agent  for  the  time  beingi  or  secured  to 
his  satisfaction,  previous  to  the  ship  entering  or  pn>- 
ceeding  on  such  additional  voyage  or  service.  And  it 
is  hereby  expressly  provided  and  declared,  that  in  case 
G.  Betham  shall  proceed  with  the  said  ship  to  any  part 
or  place  other  than  Madeira^  MaAxts^  and  Calcutta  afore- 
said, without  the  special  leave  in  writing  of  the  agent  of 
the  owner  for  the  time  being,  or  if  G.  Betham  shall  be 
guilty  of  a  breach  of  any  or  either  of  the  promises  and 
agreements  herein  contained  on  his  part,  then  and  in 
any  such  case  he  shall  be  and  become  divested  of  any 
further  command  of  or  in  the  ship,  and  it  shall  there* 
upon  be  lawful  for  the  owner's  agent  for  the  time  bemg 
to  appoint  another  commander  for  the  ship  in  lieu  and 
stead  of  the  said  George  Betham"  This  charter-party 
was  made  and  executed  bonft  fide.  On  the  35th  of  «7m^ 
1816,  the  following  memorandum  was  signed  and  agi^eed 
to  by  the  defendant,  Thomas  Starling  Benson^  and  the 
said  G.  Betham :  ^^  Conditions  agreed  between  Thomas 
Starling  Benmi^  Esq.,  owner,  and  George  Betham^  Esq^ 

com- 
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:  commander  of  the  ship  Benson^  on  a  voyage  to  India.  18S8. 
Wiig^  say  10/.  per  month.  No  primage  or  privilege  — 
of  tonnage  whatever.  Cabin  allowance  for  voyage  (it  agamu 
being  understcxxl  that  the  agent,  chief  and  second  mates, 
and  surgeon,  if  any,  mess  in  cabin),  150i.,  owner  pro- 
.viding  nothing.  Allowance  while  in  India^  three  sicca 
rupees  per  day."  Samuel  Oviatt  went  as  agent  on 
board  the  said  ship  Benson  under  the  said  charter-party, 
on  the  said  voyage,  and  carried  out  letters  of  intro- 
duction from  the  persons  using  the  said  firm  of  Buddes^ 
^Bagsier,  and  Buchanan^  being  merchants  in  London^  on 
behalf  of  the  said  defendants,  to  the  plaintiffs,  by  which 
iie  was  directed  to  apply  to  them  in  case  of  necessity, 
and  he  did  apply  to  them,  and  they  acted  as  agents  at 
Calcutta^  both  for  the  said  defendants  and  G.  Betham 
Bs  hereinafter  mentioned.  Samuel  Oviatt  acted  under 
a  power  of  attorney  executed  by  the  defendant  Thomas 
Starling  Benson^  which  recited  the  charter-party,  and 
then  gave  Ooiait  authority  to  do  on  his  behalf  all  things 
for  which  that  instrument  contemplated  the  appointment 
of  an  agent.  Samuel  Oviatt  carried  out  with  him  the 
charter-party,  and  communicated  it  to  the  plaintiffs  as 
soon  as  he  arrived  at  Calcutta,  and  before  the  shipping 
of  the  goods,  and  the  plaintiffs  before  that  time  read  the 
charter-party,  and  received  a  copy  thereof,  and  for  the 
freight  of  the  said  quantity  of  sugar  and  indigo  in  the  bill 
of  lading  mentioned,  the  plaintiffs  drew  bills  upon  certain 
other  persons,  payable  sixty  days  after  the  ship  Benson^s 
arrival  in  London  to  the  order  of  Buckles,  Bagster,  and 
Buchanan,  which  bills  they  delivered  to  S.  Oviatt  to  be 
remitted  to  the  said  last  mentioned  persons,  pursuant  to 
the  stipulation  in  the  charter-party ;  and  the  said  bills 
were  so  remitted*  G.  Betham  employed  the  plaintiffs  as 
Vot.  VIII.  N 
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16£8.        his  Agents  at  Calcutta^  who  accordinglj  acted  as  hi» 

'"       agents,  and  collected  and  paid  over  to  him  the  freight 

o^omjf  of  the  goods  carried  in  t)ie  ship  on  the  voyage  nrom 
London  to  Caladtaf  and  procured  freight  for  him  on 
the  voyage  from  Calcutta  to  London ;  and  they  had  a 
commission  from  him  for  procuring  such  freight.  The 
ship  sailed  on  her  voyage  from  the  river  Hooghly  to 
London  with  the  said  quantities  of  sugar  and  indigo  on 
board,  but  they  never  were  delivered  to  the  plaintiffs  or 
their  assigns  pursuant  to  the  bill  of  lading,  although  no 
act  of  God,  the  king's  enemies,  fire,  or  any  other 
dangers  or  accident  of  the  seas,  rivers,  or  navigation 
of  what  nature  or  kind  soever,  prevented  the  same 
from  being  so  delivered ;  but,  on  the  contrary  thereof^ 
1651  bags  of  the  said  sugar,  and  twelve  chests  of  the 
said  indigo  were  wholly  lost  to  the  plaintifl^,  and  the 
residue  of  the  said  sugar  and  indigo  greatly  lessened  in 
value.  This  case  was  argued  on  a  former  day  in  this 
term  by 

Parke  for  the  plaintififs.  The  effect  of  this  instrn^ 
ment,  called  a  charter-party,  was  not  to  demise  the  ship 
to  Betkam,  so  as  to  enable  him  to  put  her  up  as  a 
general  ship,  but  was  a  special  appointment  of  him  as 
master.  It  does  not  contain  any  words  of  demise ;  the 
present  case,  therefore,  does  not  fall  within  any  of  those 
which  establish  that  where  a  ship  is  demised  the  charterer 
becomes  owner  pro  hfic  vice.  The  whole  of  the  instru- 
ment in  question  may  be  construed  as  an  appointment 
of  Betham  to  be  master  under  special-  terms  and  re- 
strictions. It  begins  by  stating  that  **  the  owner,  for 
the  considerations  hereinafter  mentioned,  doth  hereby 
promise  and  agree  to  and  with  6.  Betham^  his  exe- 
cutors, &c.,  that  the  said  G.  B.  shall  have,  and  he  is 

hereby 
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hereby  accordingly  appointed  to  the  command  of  the  said       1888» 
ship;  but  with  such  restrictions  as  hereinafter  me»o 
tioned."     Now  that  explains  the  whole  of  what  follows. 
Again,  the  defendants  stipulated  to  have  an  agent  on 
board,  who  had  power  to  remove  Betham  firom  the 
command  for  breach  of  any  of  the  covenants  in  the 
contract  made  between  him  and  the  owners.    Bdham 
then  was  roaster,  and  instead  of  contracting  for  any 
fixed  wages,  he  guaranteed  to  his  owners  certain  profits, 
and  was  to  retain  all  the  surplus,  and  third  persons  were 
entitled  to  consider  him  merely  as  master,  although  they 
knew  of  the  charter-party.    Besides,  the  owners  ex- 
pressly stipulate  for  a  lien  upon  all  fireight  bilk;  and  it 
would  be  singukir  if  thqr  could  insure  to  themselves  all 
the  benefit  derived  from  carrying  goods,  and  avoid  the 
risk.    Boucher  v.  Lawson  (a)  is  the  leading  ease  on 
this  subject.    Lord  Hardwicke  there  said  that  owners 
are  liable  for  the  loss  of  goods  on  two  grounds.    Firal^ 
that  they  appoint  the  master ;  and,  secondly,  that  thej 
receive  the  freight    In  that  case  the  second  reason  did 
not  apply,  and  ultimately  judgment  was  given  for  the 
defendant ;  but  it  is  an  express  authority  that  if  a  person 
be  appointed  and  act  as  master,  the  owner  is  responsible 
for  goods  shipped  on  board  the  vessel,  although  there 
may  be  same  special  agreement  between  him  and  the 
master  as  to  the  mode  in  which  the  wages  of  the  latter 
are  to  be  paid  and  the  freight  recdved.    The  authority 
of  the  case  of  Parish  v.  Crav^ord  {b)  may  perhaps  be 
doubtful;  but  that  was  a  much  stronger  case  thim  this 
in  favour  of  the  defendant.    James  v.  Janes  (c),  and 
M^Kenzie  v.  Bcfwe  (d),  which  will  probably  be  cited  on 

(a)  Cau  temp.  Hardw,  85.  194.  [b)  Abb,  wn  Shipping,  19. 

(c)  Abb,  on  SMppmg,  20.  {d)  2  Campb.  4S2. 
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1S2B.  the  other  side,  are  distingaishable ;  in  the  former  the 
-  owner  had  nothing  to  do  with  the  freight,  m  the  latter 

agauui       there  was  no  evidence  that  the  goods  were  received 

on  board  the  vessel  by  any  person  app<Hnted  by  the 

defendants* 


CampbeU  catitA.  Tlis  action,  although  in  form  an 
action  on  the  cas^  is  in  reality  an  action  of  contract 
The  cause  of  action,  as  stated,  does  not  arise  upon 
the  breach  of  any  common  law  obligation,  but  upon 
a  breach  of  duty  arising  out  of  a  edntract,  which  is 
the  foundation  of  this  action,  as  well  as  of  an  action  of 
assumpsit.  The  duty  of  the  defi^ants  was  to  deliver 
the  goods,  as  alleged  in  the  declaration,  if  they  con- 
tracted to  do  so  for  a  sufficient  consideration.  It  was, 
therefore,  essentially  necessary  for  the  plaintiffi  to  prove 
the  contract  as  laid.  So  much  is  this  an  action  of  con- 
tract that,  according  to  PatDM\.Lajft<m{a\  non-joinder 
of  a  party  as  defendant  might  have  been  pleaded  in 
abatement;  and  Bretlierton  and  Others  y.  Wood{b)  (in 
error)  was  distinguished  from  the  former  case,  because 
the  defendants  below  were  charged  as  common  carriers. 
:How  then  is  the  contract  laid  in  this  case?^  The  declar* 
ation  states  that  the  goods  were  shipped  to  be  taken  care 
of,  and  safely  and  securely  carried  and  conveyed,  &c.  Jbr 
certain  freight  and  reward  payable  in  bills  in  that  behalf. 
That  must  mean  payable  to  the  defendants,  and  had 
there  been  a  demurrer  to  the  declaration  on  the  ground 
that  no  consideration  was  alleged,  that  answer  to  it 
would  immediately  have  been  given.  This  consider- 
ation was  not  proved,  for  the  freight  was  not  payable  to 
the  defendants,  but  to  Betham^  the  charterer.     Nor  was 

there 
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there  any  thing  in  the  transaction  that  could  authorize       1828, 
the  plaintiffs  to  consider  the  defendants  as  the  receivers  " 

of  the  freight,  and  carriers  of  the  goo&.  It  is  found  %ntii«t 
that  the  plaintiffs  knew  all.thecirciimstancesy  that  they 
read  the  charter-party,  and  were  furnished  with  a  copy, 
and  that  the  charter-party  was  made  bonft  fide  between 
the  parties.  That  instniment  has  a  double  purpose ;  it 
first  appoints  Betham,  mastery  and  then  charters  the 
ship  to  him.  There  is  nothing  improper  in  that;  an 
owner  may  be  master,  why  then  shofdd  not  an  owner 
pro  hAc  vice?  If  that  be  so,  this  is  like  all  ordinary 
charter-parties.  It  is  true  that  it  does  not  contain  ex- 
press words  of  demise,  but  the  Court  must  look  at  the  / 
whole  of  the  instrument,  and  if  it  authorizes  fietham  to 
put  up  the  ship  as  a  general  ship,  it  is  a  charter-party. 
In  SavUle  v.  Campion  (a),  and  Tate  v.  Meek  (i),  there 
were  no  express  words  of  demise,  and  it  was  held  that 
the  owner  had  a  lien  for  his  fi'eight,  but  it  was  never 
doubted  that  the  hirer  might  make  what  use  of  the 
vessel  he  pleased,  for  the  period  of  time  mentioned  in 
the  charter-party.  Suppose  the  same  stipulations  as  to 
freighting  this  vessel  had  been  entered  into  by  the  owner 
with  a  third  person,  instead  of  the  master,  and  that  by 
the  same  instrument  Betham  had  been  appointed  master, 
there  could  be  no  doubt  that  siich  third  person  must 
have  been  considered  the  freighter,  and  that  shippers, 
with  notice,  could  not  have  made  the  owners  responsible 
for  their  goods.  Then  the  circumstance  of  an  agent  for 
the  owners  being  on  board  can  make  no  difference,  for 
his  du^  was  merely  to  look  after  the  stores,  and  to  take 
care  that  the  covenants  in  the  charter-party  were  per- 

(n)  2  J9.  4-  ^.  505.  {h)  8  TaufU*  280. 

N  3  formed. 
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1828*        formed*    He  had  no  authority  whatever  to  interfere 
-  with  the  use  of  the  ship.     He  was  like  the  assent  of  a 

ifgabui  mine  owner  appointed  to  see  covenants  for  working  the 
mine  dniy  performed  by  the  lessee.  There  was  no 
privity  in  this  case  between  the  owner  and  the  shipper. 
If  there  had  been  a  contract,  it  must  have  been  recip- 
rocal, but  that  was  clearly  not  so.  The  ownev  could 
not  have  sued  the  shipper  for  freight,  and,  therefore,  is 
not,  on  the  ground  of  contract,  responsible  for  the 
goods.  The  broad  question,  therefore,  arises,  Whether 
an  owner  is  liable  in  an  action  founded  on  an  implied  con- 
tract where  the  ship  has  been  chartered  to  a  third  per- 
son. '  Boucher  t.  Lamson  is  not  in  point,  the  ship  was  not 
chartered^  to  the  master,  and  eventually  judgment  was 
given  for  the  defendant.  Parish  v.  Crocmford  was  only  a 
nisi  prins  case,  and  is  more  than  answered  by  the  more 
recent  decisions  o(  James  v.  Jones^  and  M*Kenzie  v.  Roiioe. 
In  the  latter  case^  it  is  true,  the  report  states,  that  there 
was  no  evidence  that  the  goods  were  received  on  board 
by  any  person  appointed  by  the  defendants,  the  owners, 
but  that  can  make  no  difference,  where  the  shipper 
knows  of  the  contract  made  between  the  owner  and 
master.  In  Abbott  an  Shipping,  p.  22.,  a  doubt  is  ex- 
pressed, whether  Parish  v.  Cra'w/brd  can  be  considered 
as  law,  there  being  no  contract,  either  express  or  implied, 
between  the  owner  of  the  ship,  and  the  proprietor  of  the 
goods.  For  the  same  reason  the  present  plaintifis  are  not 
entitled  to  recover. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  Tenterden  C.  J.    This  was  an  acCion  brought 
by  certain  persons,  who  shipped  goods  at  Calcutta  in  the 

Eatt 
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Mast  Indies^  against  the  owners  of  the  ship  for  the  loss  of      1828. 
the  goods.     The  goods  were  shipped  by  the  plaintiffs,       — 
end  the  bills  of  lading  were  signed  by  G.  Betham,  who       agaimt 
was  the  master  of  the  ship.     These  facts,  amongst  vari- 
ous  others,  have  b^en  found  by  a  3pecial  verdict.     The 
defendaiHs  rested  their  defence  on  the  ground  that  an 
instrument,  called  a  charter-party,  had  been  made  by 
one  of  them,  on  the  part  of  himself  and  the  other  owner% 
before  the  ship  sailed  from  Lo^kdon  on  the  voyage  to  the 
Easi  Indies  i  and  it  was  contended,   that  they,  having 
chartered  the  ship,  were  no  longer  liable,  as  owners,  for 
the  loss  of  goods  shipped  to  be  conveyed  on  the  voyage 
/or  which  the  ship  was  chartered.     (His  Lordship  then 
stated  the  particulars  of  the  charter-party,  and  the  other 
material  parts  of  the  special  verdict)    Now,  the  question 
is.  Whether  the  owners  of  the  ship  were,  by  this  instru- 
ment, made  between  them  and  the  master,  to  be  consi- 
dered as  having  chartered  their  ship  in  such  a  manner 
as  to  be  released  from  the  responsibility,  which  belonged 
to  them  by  the  general  rules  of  law  as  owners,  for  goods 
shipped  on  board  their  ship  ?     And,  on  consideration  of 
the  case,  we  are  of  opinion,  that  they  are  not  discharged 
by  that  instrument;  for,  taking  the  whole  together,  it 
appears  to  be,  in  substance,  nothing  more  than  the  ap- 
pointment of  a  master,  upon  an  undertaking  by  him 
that  the  ship  shall  earn  a  certain  sum,  and  all  beyond 
that  sum  was  to  be  for  his  own  benefit,  but  all  loss  was 
to  be  made  good  by  him ;  and  it  is  provided,  that  he 
shall  secure  the  performance  of  that  undertaking,  by 
remitting  to  the  agents  of  the  owners  all  freight-bills 
drawn  in  respect  of  goods  shipped  at  Cal^utia.     It  cer- 
tainly would  create  a  great  deal  of  confusion,  and  do  a 
great  deal  of  mischief,  as  far  as  regards  the  shippers  of 

N  4  goods, 
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1828.  goods,  if  it  were  competent  for  the  owners  of  the  ship  to 
""■"""^  discharge  themselves  from  responsibility  by  means  of 
against  such  a  Contract  as  was  executed  in  this  instance.  It  was 
relied  on,  during  the  argument,  that  the  plainti£&  were 
informed  of  the  nature  of  that  contract ;  but  if  the  effect 
of  it  be  not  such  as  the  defendants  contend  for,  the  re^ 
sponsibility,  by  the  general  rules  of  law,  belongs  to  them 
as  owners  with  respect  to  goods  shipped  on  board  their 
ship.  We  being,  therefore,  of  opinion,  that  the  plaintiffs 
are  not  prevented,  by  a  knowledge  of  that  instrument, 
from  suing  the  defendants,  as  owners,  the  judgment  of 
the  Court  must  be  for  the  plaintiffi. 

Judgment  for  the  plaintifi^ 
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1828. 


Belcher  against  W.  B.  Sikes  and  Others, 
Executors  of  the  last  Will  and  Testament  of 
A."  BuYMER,  deceased,  who  was  surviving 
Executor  of  the  last  Will  and  Testament  of 
James  Brymer,  deceased. 

I'^ECLARATiON  stated  that  heretofore^  and  in  the  An  indenture 

lifetime  of  James  Brymer^  to  wit,  on   the  10th  of  and  i?.' in  Afcy 
Mofrh  1814,   at,   &a,   by  a   certain   indenture   made  ^dinton^ 

between  ^^^^^^ 

the  commit 
nonen  for  victuclliag  the  navy,  to  supply  his  Majesty's  ships  wiUi  sea  promioDs  and 
▼ictualling  stores,  and  that  the  said  ji,  and  B.,  in  September  1815,  had  mutually  agreed 
to  dissolTe  the  copartnership  entered  into  by  them  as  aforesaid,  for  canying  on  the  businesa 
of  the  said  contract,  and  ail  other  contracts,  entered  into  with  the  commissioners  by  B.  or 
^.,  and  in  which  they,  or  either  of  them^  were  in  anywise  interested  fir  concerned,  and  all 
other  copartnerships  whatsoever  subsisting  between  them ;  and  upon  the  treaty  for  such  disso- 
lution, it  was  agreed  that  the  share  of  B,  in  the  property  belonging  to  the  copartnership 
should  be  estimated  at  50,000/.,  and  be  taken  by  ui,  at  that  sum.  It  then  further  recited, 
that  it  had  been  agreed  that  A.  should,  by  his  bond,  indemnify  B,  against  all  damages  by 
reason  of  his  having  entered  into  the  said  recited  contract  with  A,^  and  by  reason  of  all 
other  contracts  entered  into  by  B,  and  A.  respectively,  and  in  which  they  or  either  of  them 
had  any  interest  as  aforesaid.  The  indenture  then  witnessed  tliat  A,  and  B.,  by  mutual 
consent,  dissolved  the  said  copartnership  so  entered  into,  and  then  or  lately  subsisting 
between  them  for  supplying  his  Majesty's  ships  with  provisions  and  stores,  under  or  by 
virtue  of  the  said  recited  contract,  and  of  all  other  contracts  in  which  B.  and  A.,  or  either  of 
them,  had  any  interest  or  concern  as  aforesaid.  The  deed  then  contained  a  mutual  release 
of  all  actions,  accounts,  reckonings,  &c  which  either  of  them  {A,  and  B.)  now  had  or  ever 
had,  or  whidi  either  of  them,  or  either  of  their  executors,  should  or  might  thereafter  hav^ 
claim,  or  demand  against,  from,  or  under  the  other  of  them,  or  his  heirs,  executors,  &c.» 
for  or  by  reason  of  the  said  copartnership  or  copartnerships  so  thereby  dissolved  as  aforesaid, 
upon  or  by  reason  of  any  of  the  acts,  matters,  and  things  whatever  in  anywise  relating  to  the 
said  recited  contract,  and  all  other  contracts  in  which  B,  and  ^.,  or  either  oflhem,  had  any 
interest  whatsoever.  B,  then  assigned  to  A,  all  the  share  and  interest  of  him  (^.)  of  and 
in  all  the  debts  and  sums  of  money  whatsoever,  then  due  and  Owing  to  them  iA.  and  B,) 
under  or  by  virtue  of  the  same  several  contracts,  or  otherwise,  and  all  bonos,  bills,  &c. 
relating  to  the  said  contract,  debts,  and  sums  of  money,  or  any  part  thereof,  and  all  the 
goods,  stock,  and  effects  whatsoever  then  belonging  to  them,  the  said  A.  and  ^.,  as  such 
copartners  respectively,  and  all  the  right,  title,  and  interest  of  him  (B.)  of,  in,  to,  from, 
out,  or  in  respect  of  the  premises,  A  power  was  then  given  to  ^.  to  recover^  and  give 
discharges  for  the  said  debts. 

At  the  time  when  this  deed  was  executed,  J9.  and  A.  had  been  concerned  in  conducting 
business  together  as  contractors  for  the  navy.  In  some  contracts  B.  was  solely  interested 
as  contractor ;  in  others  A,  was  solely  interested  as  contractor ;  and  in  some  they  were 
jointly  interested  as  partners  and  contractors.  They  had,  however,  both  been  concerned  in 
all  the  contracts.  A.  having  been  agent  in  managing  those  contracts  in  which  J9.  was  solely 
interested,  and  B.  having  been  agent  in  managing  those  contracts  in  which  A.  was  solely 
interested ;  and  there  was  money  due  from  the  commissioners  of  the  navy  in  respect  of  esA 

of 
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18S&        between    the   plaintiff,    of   the   one   part,    and    James 
"""""        Brymer   of   the    other    part,    after    reciting,    amongst 

BiLCHIlt  '^ 

agatnst        Other  things,  that  the  plaintiff  and  James  Brymer  in 

or  about  the  month  of  May  181  $»   entered   into   and 

oFthefedaflset    ^\m^A  a  contract  with  three  of  the  commissioners  for 

of  contracts :  " 

Held,  that  by     victualling  his  Majesty's  navy,  to  supply  and  deliver  on 

this  deedy  the 

contracuin  board  his  Majesty's  ships  at  Halifax  in  Nova  Scotia^ 
been  originally  Quebec  in  Catiada,  Norfolk  in  Virginia^  and  the  island 
^n»ted,  were  ^^  Bermtida^  all  such  quantities  of  sea  provisions  and 
beSpreen*!f.  and  victualling  stores,  Consisting  of  the  several  articles  spe- 
M.  partnership    cified  in  the  Contract,  as  should  from  time  to  time  be 

contracts,  and 

consequently,     required  for  the  use  of  the  ships,  &c  for  the  space  of 

that  A.  was  en-        ^ 

titled  by  the       twelve  Calendar  months  certain,  and  further  until  six 

deed  to  rcceiTe 

all  sums  due  to  months'  notice  in  writing  should  be  given  by  either  of 

B.,  in  respect        ,  .  •        /•         i       .         •        •  /»    i 

of  those  con.  the  contractmg  parties  for  the  termination  of  the  con- 

time^f  the  ez-  tract,  and  for  which  provisions  and  victualling  stores  so 

ewUonofthe  ^^  ^^  supplied  and  delivered,  it  was  agreed  that  the 

By  the  deed,  plaintiff  and  J,  Brymer  should  be  paid  at  the  rates  and 

£%  for  niniseiry 

his  heirs,  exe-    prices  mentioned  in  the  contract,  upon  production  of 

cutors,  and  ad- 
ministrators,      the  vouchees  and  documents  therein  also  mentioned; 

that,  for  and  and  further  reciting  that  the  plaintiff  and  J,  Brymer^  in 

ing  any  act  pursuance  of  the  contract,  supplied  and  delivered  from 

{BA,  if  should  ^ime  to  time  divers  considerable  quantities  of  sea  pro- 

5to*rTCe[Te  visions  and  victualling  stores  to  the  said   ships  and 

Uie money,  vessels  at  the  several  stations  aforesaid;  and  also  that 

debts,  and  pre- 
mises thereby     the  plaintiff  and  J.  Brymer  about  the  1 7th  September  1813, 

assigned*  with- 
out any  let,        mutually  agreed  to  dissolve  the  copartnership  so  entered 

tion,  or  dental    into  by  them  for  carrying  on  the  business  of  the  said 

cutors,  or  2-'    Contract,  and  all  other  contracts  entered  into  with  the 

M5^cn!on^*''  commissioners  for  victualling  his   Majesty's  navy  by 

claiming  under 

him  or  them :  Held,  that  the  words,  "  for  and  notwithstanding  any  act  done  by  B"  being 
incondstent  with  the  subsequent  part  of  the  covenant,  ought  to  be  rejected,  and,  therefore, 
that  it  was  a  sufficient  breach  of  that  covenant  to  allege  a  receipt  of  the  money  by  the 
executor  of  B»  m  respect  of  the  contracts  mentioned  in  the  indenture. 

J.  Btymer 
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J,  Brymei*  or  the  plaintiff,  and  in  which  they  or  either  1828. 
of  them  were  in  any  ways  interested  or  concerned,  and  ^— 
all  other  copartnerships  whatsoever  subsisting  between  ojgatMi 
them ;  and  upon  the  treaty  for  such  dissolution  it  was 
agreed  that  tlie  share  and  interest  of  J.  Brymer  of  and  in 
the  monies,  property,  and  effects  belonging  to  the  said 
copartnership,  or  to  them  the  said  parties  on  account 
thereof,  should  be  estimated  at  the  sum  of  50,000/.,  and 
be  taken  by  the  plaintiff  at  that  sum ;  and  that  the 
plaintiff  should  thenceforth  have  the  full  benefit  of  the 
said  recited  contract,  and  carry  on  the  business  thereof 
on  his  own  account,  and  for  his  own  excl&siye  use ;  and 
that  he  should  concur  with  J.  Brymer  in  an  application 
to  the  commissioners  for  victualling  his  Majesty's  navy  to 
withdraw  the  name  of  «7.  Biymer  from  the  said  recited 
contract;  and  also  reciting  that  the  application  had  ac* 
cordingly  been  made  to  the  commissioners,  who  con- 
sented that  the  name  of  Jl  Brymer  should  be  withdrawn, 
and  the  same  had  accordingly  been  withdrawn  from  the 
said  recited  contract;  and  also  reciting  that  the  plaintiff 
had  paid  to  J.  Brymer  30,000/.  in  part  of  the  said  sum 
of'50,000/.,  the  value  of  his  share  of  the  partnership  pro** 
perty,  monies,  and  effects  as  he  J,  Brymer  did  thereby 
admit  and  acknowledge,  testified  by  his  executing  the 
said  recited  indenture.  And  the  plaintiff*  for  securing 
to  J.  Brymer  the  payment  of  the  sum  of  20,000/.,  residue 
of  the  said  sum  of  50,000/.,  and  interest  from  the  1st  of 
January  then  last  past,  had  accepted  certain  bills  of  ex- 
change therein  particularly  mentioned.  And  also  re- 
citing that  upon  the  treaty  for  such  dissolution  as  afore<« 
said,  it  was  further  agreed  that  the  plaintiff  should, 
by  his  bond  in  a  sufficient  penalty,  save,  defend,  and 
keep  harmless  and  indemnified  J.  Brymer  of,  fi*om,  and 

against 
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1828.  against  all  costs,  losses,  charges,  damages,  and  expences 
whatsoever  by  reason  or  on  account  of  his  having  en- 
tered into  the  recited  contract  with  the  plaintiff,  and  by 
reason  or  on  account  of  all  other  contracts  entered  into 
by  J.  Brymer  and  the  plaintiff  respectively,  and  in  which 

r 

they  or  either  of  them  had  any  interest  or  concern  as 
aforesaid ;  and,  accordingly,  the  plaintiff  had  by  his  bond 
under  his  hand  and  seal,  bearing  even  date  with  the 
recited  indenture,  become  bound  to  J>  Brymer  in  the 
penal  sumof  10,000/.,  which  bond,  after  reciting  as  in 
the  indenture  mentioned,  was  conditionecl  to  be  void,  if 
the  plaintiff,  his  heirs,  executors,  or  administrators  did 
and  should,  from  time  to  time  theifeafter,  at  his  and 
their  own  costs  and  charges,  well  and  effectually  save, 
defend,  keep  harmless  and  indemnified,  J.  Brymery  his 
heirs,  executors,  administrators,  and  assigns,  and  every 
of  them,  and  his,  and  their  lands  and  tenements,  goods, 
and  chattels,  of,  from,  and  against  all  claims  and  demands 
wkatsoevery  already  made  or  thereafter  to  be  made  by 
government^  upon  or  against  «7.  Brymer^  for  or  in  respect 
of  the  said  recited  contract,  or  of  any  other  contract  or 
contracts,  entered  into  by  J.  Brymer  and  the  plaintiff  re- 
spectively with  the  commissioners,  and  in  which  J.  Brymer 
and  the  plaintiff,  or  either  of  them^  had  any  interest  or 
concern  as  aforesaid,  and,  also,  of,  from,  and  against  all 
and  singular  the  debts  and  sums  of  money,  contracts, 
and  engagements,  either  already  or  thereafter  to  be  in- 
curred, sustained,  made,  or  entered  into,  for,  or  in  re- 
spect of  or  relatmg  to  the  said  several  contracts,  or  any,  or 
either  of  them,  and  also  of,  from,  and  against  all  actions, 
suits,  costs,  losses,  charges,  damages,  and  expences, 
claims,  and  demands  whatsoever,  which  should,  or 
might,  at.  any  time  or  times  thereafter,  be  had,  brought, 

com- 
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oommenoed,  sued,  or  prosecuted  against,  paid,  borne,  or        1828. 
sustained  by,  or  be  made  upon,  J*  Brymer^  his  heirs,  exe-        — — 

Bblcbbr 

cutors,  or  administrators,  for,  or  by  reason,  or  means,  ugatitu 
or  on  account  of  the  same  debts  and  sums  of  money, 
contracts,  and  engagements,  or  any,  or  either  of  them, 
or  for,  or  by  reason,  or  means,  or  on  account  of  any 
breach  or  non-performance,  either  made  or  committed, 
or  to  be  made  or  committed,  of  the  said  several  con- 
tracts so  entered  into  as  aforesaid,  or  any,  or  either  of 
them,  or  any  part  thereof,  or  any  article,  act,  matter,  or 
thing  whatsoever,  in  anywise  relating  thereto.  It  was 
witnessed  by  the  indenture  that,  in  further  pursuance  of 
the  said  recited  agreement,  and  in  consideration  of  all 
and  singular  the  premises,  they,  the  plaintiff  and  J. 
Brymer,  did,  by  mutual  consent,  dissolve  and  determine 
the  co-partnership  so  entered  into,  and  then,  or  lately, 
subsisung  between  them,  for  supplying  his  majesty's 
ships,  &c.,  at,  &c.,  with  sea  provisions  and  victualling 
stores  as  aforesaid,  under  or  by  virtue  of  the  recited  con- 
tract, and  of  all  other  contracts  in  which  J.  Brymer  and 
the  plaintiff,  or  either  of  them,  had  any  interest  or  con- 
cern as  thereinbefore  mentioned,  and  all  other  co-part- 
nerships subsisting  between  them,  the  plaintiff  and 
«7.  Brymer^  in  any  manner,  or  upon  any  account  whatso- 
ever, and  did  thereby  declare  and  agree  that  the  same 
co-partnership  should  be,  and  be  considered,  as  having 
ceased,  determined,  and  been  utterly  void  to  all  intents 
and  purposes  whatsoever,  upon  the  said  17th  day  of  &p- 
tember  1813 ;  and  that  notice  of  such  dissolution  of  the 
said  co-partnership  should  be  forthwith  signed  by  the 
said  parties,  and  inserted  in  the  London  Gazette.  And 
each  of  them,  the  plaintiff  and  J»  Brymer j  did  thereby,  for 
himself,  his  heirs,  executors,  and  administrators,  release, 

aoquit. 
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1828.        acquit,  and  for  ever  dischati^  the  other  of  them,  and 
"'*'*       his  heirs,  executors,  and  administrators,  oi^  and  from 

BctCHSU 

agaiHMi  all  actions,  suits,  causes  of  action  and  suits,  debts,  oc- 
counts^  reclconingSy  controversies^  sum  and  sums  of  money, 
damages,  costs,  losses,  charges,  claims,  and  demands 
whatsoever,  at  law  or  in  equity,  or  otiierwise,  which, 
either  of  them,  the  said  plaintiff  and  J>  Brymer^  tlien 
had,  or  ever  had,  or  which  either  of  them,  or  either  of 
their  executors  or  administrators,  could,  should,  or 
might  thereafter  have,  claim,  or  demand  against,  from, 
or  upon,  the  other  of  them,  or  his  heirs,  executors,  or 
administrators,  for  or  by  reason,  or  means,  or  on  account 
or  in  consequence  of  the  said  co-partnership  or  co-part- 
nerships between  them,  so  thereby  dissolved  as  aforesaid, 
upon,  or  by  reason,  or  means,  or  on  account,  or  in  con- 
sequence of  all  or  any  of  the  acts,  transactions,  matters, 
and  things  whatsoever,  in  any  wise  relating  to,  touching, 
or  concerning  the  said  recited  contracts,  and  all  other 
contracts  in  which  J.  Brymer  and  the  plaintiff,  or  either 
of  them,  had  any  interest  whatsoever,  or  the  business  or 
concern  thereof,  or  the  said  copartnerships,  or  any  or 
either  of  them,  or  on  any  other  account  whatsoever  (save 
only  and  except  the  said  bills  of  exchange  so  accepted  by 
the  plaintiff  as  aforesaid,  for  the  purpose  of  securing  the 
said  sum  of  20,000/.  and  interest  at  the  times  and  in 
manner  aforesaid,  and  all  and  eveiy  remedies,  &c.  to  be 
pursued  by  J.  Brymer^  his  executors,  administrators,  or 
assigns  for  recovering  the  payment  of  the  same  or  any 
or  either  of  them,  and  also  except  the  said  bond,  and  all 
means  to  be  taken  or  pursued  by  J,  Brymer ^  his  executors, 
Gt  administrators,  for  enforcing  the  due  execution  and 
performance  of  the  condition  thereof,  or  for  recovering 
damages  on  account  of  the  breach  or  non-performance 

of 
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of  tlie  same  or  any  part  thereof.    And  it  was  by  the  in-        1828. 
denture  also  witnessed,  that  in  further  pursuance  of  the 

Bblchba 

recited  agreement  on  the  part  of  J.  Brymer^  and  in  con-  «Mfomai 
sideration  of  all  and  singular  the  premises,  he  «7.  Bryiner 
did  bargun,  sell,  assign,  transfer,  ^t  over,  and  coniSrm 
unto  the  plaintiff,  his  executors,  &c.  all  the  share  and 
interest  of  him  J.  JBrymer  of,  in,  and  to  all  and  singular 
the  debts,  sum,  and  sums  of  money  whatsoever  then  due 
and  owing  to  them  the  plaintiff  and  J.  Brymer  by  virtue 
or  in  consequence  of  the  same  several  contracts  or 
otherwise,  and  all  bonds,  bills,  and  notes  relating  to  the 
said  contract  debts  and  sums  of  money,  or  any  of  them, 
or  any  part  thereof,  and  of  and  in  all  and  singular  other 
the  monies,  goods,  chattels,  stock,  and  efiects  what- 
soever and  wheresoever  then  of  or  belonging  to  them 
the  plaintiff  and  J*  Btynier  as  such  copartners  respectively; 
and  all  the  right,  tide,  and  interest,  property,  claim, 
and  demand  whatsoever  of  him  «7.  Brymer  of,  in,  to,  from, 
or  out  of  or  in  respect  of  the  premises.  To  have,  hold, 
receive,  take,  and  enjoy  the  said  share  and  interest  of  him 
J.  Brymer,  assigned  or  intended  to  be  assigned  by  the 
said  indenture  of  and  in  the  said  debts,  monies,  goods, 
chattels,  and  all  and  singular  other  the  effects  and  pre- 
mises thereinbefore  mentioned,  and  every  part  of  the 
same^  and  all  benefit  and  advantage  thereof  unto  the 
plaintifl^  his  executors,  administrators,  and  assigns,  as 
and  for  his  and  their  own  proper  mcmies  and  effects 
absolutely  and  with  full  power  and  authority  to  and  for 
him  and  them  to  recover,  receive,  and  give  effectual  ao^ 
quittances  and  discharges  for  the  same  sum  and  sums  of 
money,  d^ts,  and  premises,  and  every  part  thereof,  but 
subject  nevertheless  as  therein  mentioned.  And  J.  Bryiner 
did  thereby  for  himself,  his  heirs,  executors,  and  ad* 

ministrators 


SiKSS. 


192  '    CASES  IN  EASTER  TERM 

1828.        ministrators  (amongst  other 'things)  covenant  and  agree 
'"'^^        with  the  plaintifT,  his   executors,   administrators,  and 
agamu        assigns   that  Jbr    and  notwithstanding  any    act^   deed, 
mattery  or  thing  vAatsoever  made,  done,  committed,  or 
suffered  to  the  contrary  by  him  J.  Brymer,  it  should  and 
might  be  lawful  for  the  plaintiff,  bis  executors,  &c.  to 
have,  hold,  receive,  take,  and  enjoy  the  said  sum  and 
sums  of  money,  debts  and  prenrises  thereby  assigned,  or 
intended  so  to  be,  and  every  part  and  parcel  of  the  same, 
without   any  let,   suit,    interruption,   or  denial  of  him 
J.  Brymer,  his  executors  or  administrators,  or  any  person 
or  persons  rightfully  claiming  by,  through,  or  in  trust 
for  him  or  them.     And,  also,  that  he,  J.  Brymer,  should 
not,  nor  would  at  any  time  thereafter,  without  the  con- 
sent in  writing  of  the  plaintiff,  his  executors  or  admi 
nistrators,  or  the  order,  judgment,  or  decree  of  some 
court  of  law  or  equity  for  that  purpose  first  had  and 
obtained,  receive,  release,  acquit,  or  discharge  all  or  any 
part  of  the  same  sum  and  sums  of  money,  debts,  and 
premises ;  or  without  such  consent,  order,  judgment,  or 
decree,  revoke  or  countermand  all  or  any  of  the  powers 
and  authorities  thereinbefore  contained  and  given  to  the 
plaintiff,  his  executors,  administrators,  or  assigns ;  as  by 
the  said  indenture,  reference  being  thereto  had,  will, 
amongst  other  things,  more  fully  and  at  large  appear. 
Breach,  that  the  plaintiff  could  not  lawfully,  and  did 
not  have,  hold,  receive,  take,  and  enjoy  the  said  sums  of 
money,  debts,  and  premises  assigned  by  the  indenture, 
without  any  let,  suit,  interruption,  or  denial  of  him  the 
said  J,  Brymer,   his  executors  or  administrators,  but, 
on  the  contrary  thereof^  afterwards,  and  after  the  death 
of  J.  Brymer,  and   in  the  life-time  of  the  said  AleS' 
ander   Brymer,   executor  as  aforesaid  of  the   said  J. 

Brymer, 
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Brymer^  to  wit,  on  the  18th  of  July  18  H^  at,  &c«,  the  1828. 
said  A.  Brymer,  as  executor  of  the  said  J.  Btymer^ 
demanded  and  received  of  and  from  the  commis* 
sioners,  the  sum  of  20,000/!.,  for  and  in  respect,  and 
on  account  of  the  contracts  mentioned  in  the  indenture^ 
or  some  or  one  of  them,  and  which  said  last-mentioned 
sum  of  20,000{.  was  part  and  parcel  of  the  money, 
debts,  and  premises  assigned  by  the  indenture,  and 
mentioned  in  the  covenant  so  made  by  J.  Brymer^  for 
himself  and  his  executors  in  that  behalf  as  aforesaid, 
and  thereby,  by  the  act  of  him  A*  Brymer^  being  such 
executor,  interrupted  and  altogether  prevented  the 
plaintiff  from  having,  holding,  taking,  and  enjoying  the 
said  last-mentioned  sum,  contrary  to  the  tenor  and 
effect  of  the  indenture,  and  of  the  said  covenant  Second 
breach,  that,  after  the  making  of  the  said  indenture,  the 
said  A.  Brymery  as  executor  as  aforesaid  of  the  said 
jr.  Brymer,  did,  without  the  consent  in  writing  of  the 
I^ntifl^  or  the  order,  judgment,  or  decree  of  any 
court  of  law  or  equity  for  that  purpose  first  had  and 
obtained,  receive,  release,  acquit,  and  discharge  another 
large  sum  of  money,  to  wit,  the  sum  of  20,000Zi,  part 
of  the  said  sums  of  money,  debts,  and  premises  in  the 
said  covenant  in  that  behalf  mentioned,  contrary  to  the 
form  and  efiect  of  tlie  indenture,  and  of  the  covenant 
so  made  in  that  behalf  by  J.  Brymer  for  himself  and 
his  executors  as  aforesaid.  Third  breach^  that  A» 
Brymer y  as  executor  of  «7.  Brymer^  did,  without,  the  con- 
sent in  writing  of  the  plaintiff,  or  the  judgment.  See., 
of  any  court  of  law  or  equity,  revoke  and  countermand 
tibe  powers  and  authorities  contained  in  the  indenture. 
First  pl^,  non  est  iactum ;  second,  that  A.  Brymer 
Vol.  VIIL  O  did 
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18961  did  not  at  any  time  demand  or  receive  any  sum  or 
8Hms  of  money,  part  or  parcel  of  the  money,  debta, 
and  premises  assigned  by  the  indeotnce  and  mendoned 
in  the  covenant  so  made  by  J.  Bn/mer^  from  the  com- 
missioners for  or  in  respect  or  on  account  of  the  0(»h 
tracts  mentioaed  in  die  indenture^, or  any  of  them,  ia 
manner  and  form,  &€•  Third  and  fourth  pleas  nega- 
tiving in  like  manner  the  idl^adons  contained  in  the 
second  and  third  breaches* 

The  cause.came  on  for  trial  before  Lord  TenUrdm  C.  J. 
at  the  London  sittings  after  Trinity  term  1827,  when  a 
verdict  was  foaipd  bx  the  plaintiff,  satject  to  the  aw«;d 
of  aa  arbitrator,  to  whom  it  was  referred  to  dedde 
upon  all  matters  in  difference  in  that  cause;  and  also 
to  ascertain  what  sum  was  received  by  the  late  Messrs* 
Brymer  on  contracts  in  which  the  plaintiff  and  the  late 
J.  Brymer  were  jointly  interested,  and  what  sum,  if  any,, 
was'rec^ved  on  contracts  in  which  they  bad  no  joint  in- 
terest ;  and  the  arbitrator  was  to  state  the  deed  for  the 
opinion  of  the  Court  whether  the  plaintiff  was  entitled 
to  both,  either,  and  which  of  the  sums.    The  arbitralx>r 
awarded  as  follows :  That  the  verdict  should  be  entered 
for  the  plaintiff  upon  all  the  issues,  and  assessed  the 
damages  for  the  breaches  of  covenant  at  the  sum  of 
8594>/.  2«.  %d.^  which  said  sum  he  awarded  that  the. 
defendants  should  pay  to  the  plaintiff.     The  arbitrator 
also  found  the  following  facts  upon  which  hb  award  was. 
founded,  and  which  by  the  consent  of  the  parties  were 
stated  in  the  following  form,  for  the  opinion  of  his  Ma- 
jest's  Court  of  King's  Bench» 

For  a  long  period  of  Ume^  and  prior  to  any  of  the  con- 
tracts hereinafter  mentioned,  «7.  Brymer  and  A».  Belcher, 
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liad  been  concetned  in  conducling  business  together  a$  1898. 
oontnctors  for  the  navy.  In  some  contracts  J.  Brymer 
was  soldy  interested  as  oonti^ctor ;  in  others.  A,  Bdcker 
was  soldy  interested  as  contractor ;  and  in  some  they 
wiere  jointly  id&erested  as  partners  and  contractors.  They 
had,  however,  both  been  concerned  in  conducting  all  the 
contracts;  A.  Belck^r  having  been  agent  in  managing 
those  contracts  in  which  J*.  Brymer  was  solely  interested^ 
and  J.  Brymer  having  be^i  agent  in  managing  those 
contracts  in  which  A.  Belcher  was  solely  interested* 
Undtf  these  circnnstances,  on  the  iOth  day  of  Mardk 
1814,  A.  BdAer  and  J*.  Brymer  dissolved  partnership  by 
the  following  deed.  (The  arbitrator,  after  setting  out 
the  indentare  stated  in  the  dedaration,  proceeded  as 
follows:)  At  the  time  when  this  deed  was  so  executed, 
there  were  the  following  sums  due  from  the  commis« 
aoners  of  die  Navy  Board,  viz.  under  a  contract  dated 
the  17th  of  SeptenAer  179S,  the  sum  of  2301.  9s.  4k; 
under  seven  di&rent  contracts,  two  dated  the  S4th  day  of 
Jamuary  1798,  one  dated  the  Sd  of  &p^emi^  1798,  two 
dated  the  26th  of  My  1803,  and  two  dated  the  4th  of 
Augtiat  1803,  the  sum  of  7177/.  145.  9^^.;  and,  lastly, 
under  a  contract  dated  My  6th  1807,  the  sum  of 
11852.  185.  0}d.  These  several  contracts  were  duly 
entered  into  with  the  Navy  Board  at  the  above  dates. 
For  ail  these  several  sums  which  arose  from  tfie  final 
settlement  of  long  and  complicated  accoants  under  the 
above  contracts,  J.  Brymer  before  his  death  made  a 
claim  on  the  Navy  Board.  This  claim,  subsequently  to 
the  death  of «/.  Brymer ^  was  renewed  by  his  executor 
A.  Brymer^  and  the  several  sums  above  mentioned 
were,  after  a  hmg  investigation^  finally  allowed,  aind 
the  monies  paid  to  A.  Brymer  by  the  Navy  Board  in 

O  t  1817. 
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1817.  Of  all  these  transactions  A.  Bdcher  was  ignorant 
till  long  after  the  receipt  of  the  money  by  A,  Brymer. 
As  to  the  contract  of  the  17  th  day  of  September  179S, 
the  arbitrator  found  as  a  fact 'that  prior  to  the  arrange- 
ment made  by  the  above  deed  of  the  10th  of  March  1814, 
A.  Belcher  was  solely  interested  therein  as  contractor  to 
the  Navy  Board.  As  to  the  contract  of  the  6th  of  Jubf 
ISO?,  he  found  as  a  fact  that  A.  Belcher  and  J.  Brymer 
were  jointly  interested  therein  as  contractors  with  the 
Navy  Board  prior  to  and  at  the  time  of  the  execution  of 
the  deed  of  tiie  10th  of  March  1814.  And  as  to  the 
contracts  of  the  24th  of  January  1798,  the  Sd  of  Sep- 
ieniber  1798,  the  26th  day  of  July  180S,  and  the  4th  of 
August  180S,'  he  found  that  prior  to  the  arrangement 
made  by  the  deed  dated  the  10th  of  March  1814,  J. 
Brymer  was  solely  interested  therein  as  contractor  with 
the  Navy  Board.  He  then  stated,  that  it  was  contended 
before  him,  that  under  the  true  construction  of  the 
above  deed  all  these  several  contracts  were  constituted 
by  the  parties  as  between  themselves,  partnership  con- 
tracts, and  were  included  in  the  provisions  of  the  deed ; 
and  that  if  the  Court  should  think  that  the  deed  ex- 
tended only  to  contracts  with  the  Navy  Board,  in 
which  ^.  Bdcher  and  J.  Brymer  were  jointly  interested 
prior  to  the  time  of  its  execution,  then  he  assessed  the 
damages  for  the  above  breaches  of  covenant  at  the  sum 
of  1185/.  18&  Oid.  instead  of  the  sum  of  85942.  25.  2d. 
above  awarded. 

A  rule  nisi  having  been  obtained  for  setting  aside  the 
award,  or  arresting  the  judgment. 


The  SoUcitor-^General^  Scarlett^  and  Chilton  shewed 
cause.    The  question  is,  whether  by  the  deed  of  dis- 
solution 
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aolotbn  all  the  interest  of  James  Brymer  in  the  separate  1828. 
as  well  as  the  joint  contracts  passed  to  the  plaintiff. 
The  intention  of  the  parties  must  be  collected  from  th6 
whole  context  and  contents  of  the  deed,  Earl  of  Ctanr- 
rickard^s  case  (a).  The  recitals  shew  clearly  that  the 
deed  is  not  confined  to  those  contracts  in  which  both 
Brymer  and  Belcher  were  parties,  but  that  it  also  extends 
to  those  in  which  Brymer  was  separately  interested.  The 
deed  recites  the  contract  made  in  18 IS,  and  that  the 
parties  had  agreed  to  dissolve  the  partnership. entered 
into  between  them  for  carrying  on  the  said  contract,  and 
all  other  contracts  entered  into  by  the  said  A.  Belcher  or 
James  Brymer^  and  in  which  they  or  either  of  them  were 
interested  or  concerned.  From  this  recital,  therefore,  it 
is  dear  that  other  contracts  besides  those  in  which  the 
parties  were  jointly  interested  were  in  contemplation. 
Belcher  then  agrees  to  indemnify  Brymer  against  all  claims 
to  be  made  on  him  upon  or  in  respect  of  the  separate 
as  well  as  the  joint  contracts.  Why  should  Belcher 
indemnify  Bi^m^r  against  claims  on  the  separate  contracts, 
unless  Brymev^s  interest  in  the  separate  contracts  was  in- 
tended to  pass  to  Belcher  f  The  covenant  for  the  benefit 
of  the  assignee  must  be  considered  as  co-extensive  with 
the  covenant  to  indemnify  the  assignor.  The  language  of 
the  assigning  part  of  the  deed  is  not  so  large  as:  that 
of  ihe  recitals ;  but  even  that  part  of  the  deed,  after 
making  specific  mention  of  partnership  contracts,  con- 
veys '<  all  the  right,  title,  and  interest,  &c.  of  him  the 
said  James  Brymer  o%  in,  to,  from,  out,  or  in  respect  of 
the  premisesn^  The  word  premises  connects  the  assigning 
part  of  the  deed  with  the  recitals,  and,  so  connected,  it 

(<i)  Hob.  275. 
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182S*  embnoes  all  Brymer's  interest  in  his  separate  as  nvdi  m 
his  joint  oontracts.  Besides,  eflfect  must  be  given  to  all 
the  words  of  the  deed.  Mention  is  frequendy  made  of 
all  oontracts  in  which  Bekher  and  Brymer,  or  either  of 
ikem^  were  interested.  It  is  impossible  to  gire  efibot  to 
tliose  words  without  holding  that  the  interest  of  Jbmes 
Brgmer  in  the  separate  oontrscts  passed  to  Beldker  by 
the  deed.  Then,  as  to  the  objection  in  arrest  of  jodg- 
flnent,  Ae  covenant  is,  ^  that  fer  and  notwithstanding 
any  ad,  matter,  or  thing  done  by  J.  Brymer^  it  shall  be 
lawful  to  and  for  A.  Belcher ^  his  executors,  &c*,  to  have^ 
bold,  VBcei  ve,  take,  and  enjoy  the  sums  of  money,  debts, 
snd  premises  thereby  assigned,  widiout  any  let,  suit» 
ihterroption,  or  denial  of  him  the  said  James  Brymer^ 
Us  exeadors  or  aiminisiratorSf  or  any  person  rightfully 
dairaing  or  to  claim  by,  from,  through,  under,  or  in 
tnst  for  him  or  them."  The  objection  is,  that  the  act 
of  TOceiving  the  money  being  an  act  done  by  Alexander 
Brymer^  the  executor  of  Jbmes  Brymer^  is  not  within  the 
covenant ;  that  the  covenant  is  confined  to  acts  done  by 
James  Brymer^  and  does  not  extend  lo  any  act  done  hf 
hb  executor.  But  an  action  lies  against  an  executor  or 
administrator  ^  upon  every  contract  or  taoenant  made  by 
his  testator  or  intestate,  which  appears  by  any  record  or 
specialty,*^  Com,  Dig.  Admnistrationj  (B.)  14.,  and  even 
agamst  an  executor  upon  an  obligation  or  covenant  to 
instruct  an  apprentice  in  his  trade,  though  it  sounds  a 
personal  act.  Walker  v.  HM  (a),  and  Benn^s  case  (6). 
It  lies  in  every  case  against  an  executor,  although  he  be 
not  nanved,  unless  it  be  such  a  covenant  as  is  to  be  per- 
formed by  the  person  of  the  testator,  and  which  tli6 

(a)  1  Ln.  177.  (6)  L^U  85. 

executor 


Demmmf  Brodrick^  and  Mafmng  conlriL  Fira^  the 
judgment  ought  to  be  arrested,  because  the  covenant  on 
which  the  first  breach  is  assigned  applies  to  acts  done  by 

(a)  Cro.  JSUx.  552.  (b)  2  ModL  2G9. 

(e)  iSHn.39.  (<Q  Cro.Jae,Z%8. 

(«)  iSir.  T.  Jmat  1S6.  (/)  Cmg^  904. 
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ezecQtor  cannot  perform,  Hyde  v.  Dean  and  Canont  of      18S8. 
Wi$tdsorla).    The  ooyaiant  in  this  case  is.  that  Bdeher  ' 

shall  receive,  without  the  interruption  of  Jamei  Btymem^  ^hut 
his  executors^  <Nr  any  person  rightfiilly  claiming  under 
him  or  them*  Alexander  Brymer  claimed  and  received 
die  money  in  the  character  of  executor.  The  Navy 
Board  have  attended  to  no  claim  that  was  not  made  by, 
fipom,  through,  or  under  James^  with  whom  they  con- 
tracted. If  the  construction  contended  fi>r  were  to  pre- 
vail, the  consequence  would  follow  that  the  covenant 
might  be  nugatory.  Suppose  James  Btymer  bad  died 
the  day  after  the  execution  of  the  deed,  and  burge  sums 
had  been  due  on  these  contracts  from  the  Navy  Boards 
and  his  executors  had  received  those  sums.  Belcher 
ooutd  not  have  recovered  them.  That  never  could 
have  been  the  intention  of  the  parties^  It  bdng  shewn 
that  the  covenant  reaches  the  executor,  this  is  to  be  con* 
aidered  as  if  he,  the  executor,  had  covenanted  that  the 
plaintiff  should  receive  the  money  without  any  inters 
raption.  The  breach  therefore  is  well  assigned ;  the  cove- 
nant names  the  executor,  and  the  breadi  is,  that  the  exe* 
cutor  interrupted.  Upon  this  point  they  dted  Hatiaoodd 
V.  HiUiard  {b\  Anom/mous  {c\  Penning  v.  Lady  Plat  {d)^ 
Bdlamy  v.  BmsteU  (e).  But  even  if  the  breach  be  too 
general,  it  shall  be  aided  after  verdict  for  the  plaintiff^ 
Khi^  V.  Iitach  {/). 
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1898.        the  testator  only,andiiot  to  acts  done  by  his  executor ;  and 
the  breach  assigned  is  in  respect  of  an  act  done  by  the 

^H^KmH  executor.  The  covenant  is,  '^  that  for  and  notwithstand- 
ing any  act  done  by  James  Brymer^  it  shall  be  lawful  for 
Bdcher  to  receive  the  money  without  any  let  or  inter- 
ruption of  him  James  Brymer^  his  executors,  &c."  The 
testator  binds  himself  and  his  executors  against  any 
act  done  \^  him  James  Brj/mer  in  his  lifetime.  [Lord 
TenJterden  C.  J.  Must  not  the  words  *^  for  and  notwith- 
standing any  act  done,"  be  rejected  as  insensibly  they 
being  wholly  inconsistent  with  the  subsequent  part  of 
the  covenant  by  which  Brjpner  agrees  that  Bekher  shall 
receive  the  money  without  the  interruption  c^  him  or  his 
executors  'i-'^Bayley  J.  May  not  the  meaning  be  for  aad 
notwithstanding  any  act  done  before  the  execution  of  the 
deed?]  The  words  are  not  in  the  past  tense.  The 
particular  sense  of  those  words  must  be  collected  from 
the  context  Upon  this  point  they  cited  Bich  v.  Rich{a\ 
Broughtan  v.  Conway  {b\  Ford  v.  Wikofi{c)f  Nind  v» 
Marshall  (d).  The  objection  to  the -second  and  third 
breaches  is  stronger.  In  the  covenants  on  which  those 
breaches  are  assigned,  Brymer  covenants  merely  for  the 
act  of  himself,  it  is  the  same  thing  as  if  he  covenanted 
for  the  act  of  John  Styles*  Any  act  done  by  any  other 
person  would  not  be  a  breach  of  that  covenant. 

The  principal  question  depends  on  the  construction  of 
the  deed.  Belcher  in  this  action  of  covenant  at  all  events 
can  only,  recover  a  moiety  of  the  sums  received  in 
respect  of  those  contracts  in  which  he  and  Brymer  were 
j<»ntly  interested.  The  other  moiety  being  his  own 
share  of  the  proceeds  of  the  contract,  belongs  to  him 

(fl)  Cro.  mix.  43.  (6)  Dyer,  240. 

(«)  8  Teuni,  545.  (d)  1  A  fP.  519. 

independently 
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iodependently  of  the  deed,  and  must  be  recovered  in  an      .1828. 
action  for  money  had  and  received.    The  arbitrator  has       

f       J     L  j«    •  1  n  Belcher 

loand  three  distinct  classes  of  sums  received,  the  first  ngnmt 
on  account  of  a  contract  in  which  Bekher  was  solely  in« 
terested;  that  sum  also  belongs  to  Bdcher  independ- 
ently of  any  covenant,  and  cannot,  therefore,  be  rer 
covered  in  this  action;  the  second,  on  account  of 
contracts  in  which  they  were  jointly  interested;  and 
the  third,  on  account  of  contracts  in  which  Brymer 
was  separately  interested.  The  intention  of  the  parties 
must  undoubtedly  be  collected  from  the  whole  deed. 
The  difficulty  is  created  by  the  introduction  into  the 
recitals  of  the  unnecessary  words  *'  respectivdy  or  either 
rf  them ;"  for  if  full  efiect  be  given  to  those  words,  the 
construction  must  be  that  the  deed  extends  to  separate 
contracts.  Such  a  construction  is,  however,  at  variance 
with  the  general  intention  of  the  deed.  If  those  words  be 
rejected  as  surplusage,  then  all  the  provisions  of  the 
deed  will  be  consistent  with  each  other,  and  it  will  be 
clear  that  all  that  was  intended  to  be  assigned  was 
the  interest  of  Brymer  in  those  contracts  in  which  he 
and  the  plaintiff  Bekher  were  jmnUy  interested.  The 
primary  object  of  the  deed  was  to  dissolve  and  deter- 
mme  the  partnership  of  Bekher  and  J.  Brymer^  in 
contracts  for  victualling  his  M^esty's  navy.  It  is 
true  that  the  deed  recites  that  it  had  been  agreed 
to  dissolve  and  determine  the  copartnership  entered 
into  by  them  for  carrying  on  the  business  of  the. 
said  contract  and  all  other  contracts  in  which  they  or 
either  cf  them  Were  in  any  ways  interested  or  concerned. 
The  words  '^  or  either  of  them"  here  introduced,  are 
insensible,  and  must  be  rejected,  because  there  could 
not  be  a  partnership  in  a  contract  in  which  one  only 

was 
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1828.  was  interested.  The  deed  tb»  recites,  diat  Jamn 
"■""*■  Brymef'n  share  in  the  property  belonging  to  the  part* 
iigainM  nership  should  be  estimated  at  5O9OOOA,  and  should  be 
taken  by  Bekker  at  that  sum.  That  was  die  calcu- 
lated value  of  Brymer^s  interest  in  the  partnership  pro- 
perty. It  follows,  dierefore,  that  no  consideration  waA 
paid  to  Brymer  for  his  interest  in  the  separate  pnH 
perty.  It  is  true,  that  in  the  clause  of  indemnity,  the 
words  *^or  either  cfUiem^*  again  occur,  but  those  words 
must  be  rejected,  and  then  that  dause  will  correspond 
with  the  general  intention  of  the  deed.  By  the  curative 
part  of -the  deed,  the  parties  dissolve  and  determine  the 
said  copartnership  so  entered  into,  and  now  or  lately 
subsisting  between  them  for  supplying  hb  Majesty's 
ships  with  provisions  under  or  by  virtue  of  the  said  re* 
cited  contract,  and  of  all  other  contracts  in  whidi  die 
said  James  Brymer  and  Andrew  Bekhery  or  eUher  ijf 
them,  had  any  interest  or  concern.  Now,  thou^  the 
words  **  or  either  of  them*'  occur  here,  the  dissolution 
must  have  reference  to  contracts  in  which  the  parties 
were  jointly  concerned.  By  the  assigning  part  of  the 
deed.  Belcher  is  to  have  the  share  of  Brymer  in  all  the 
debts  due  and  owing  to  them  (not  to  either  of  them) 
mider  and  by  virtue  of  the  several  contracts ;  and  the 
word  premises  which  afterwards  occurs,  refers  to  the 
debts  last  before  mentioned.  There  thai  follows  a 
power  to  Bdcher  to  recover  and  give  discharges  finr  the 
saii  debts.  That  must  mean  partnership  debts ;  for  if  it 
were  intended  to  auth<Nrize  Belcher  to  receive  money 
due  to  Brymer  on  diose  contracts  in  which  he  was 
sqiarately  interested,  a  power  of  attorney  would  have 
been  executed  for  that  purpose.     The  omission  of  sudi 

axpower 
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a  power  of  attorney  is  condosive  to  Aew  that  the       1898. 

separate  interest  of  James  Brymer  was  not  intended  to  „ 
be  conwyed.  aeamti 


Lord  TcNTERDBN  C  J.  I  am  of  opmion  that  the 
plamtiff  is  entitled  to  recov^  the  whole  sum  upon  the 
first  breadi.  The  principal  question  depends  on  the 
oonstracdoa  c^  the  deed,  and  in  decidii^  it,  we  must  not 
merely  consider  the  situation  of  the  parties  before  the 
execution  of  the  deed,  but  the  situation  in  which  they 
chose  to  place  themselves  by  that  deed.  The  arbi«> 
traitor  in  his  award  states,  that  James  Brjpner  and  BeU 
tier  (die  plaintiff)  had  been  concerned  in  conducting 
business  togedier  as  contractors  finr  the  navy ;  that  in 
some  contracts  James  Brymer  was  solely  interested  as 
contractor,  in  other  oontnicts  die  plaintiff  was  solely 
interested  as  contractor;  in  some  they  were  jointly 
interested  as  partners  and  contractors ;  they  both,  how* 
ever,  faadbeen  concerned  in  all  the  ccmtracts,  for  the 
plttntiff  had  been  agent  in  menagmg  those  oootracts  ia 
which  Brymer  was  solely  interested^  and  Brymer  had 
been  agent  in  mana^ng  those  contracts  in  which  the 
plaintiff  was  solely  interested.  Under  these  drcura- 
stanoes,  on  the  10th  oi  March  1814,  they  dissolve  par^- 
nership  by  the  deed  set  out  in  the  award.  After  stating 
the  dates  of  the  several  contracts,  and  the  sums  due 
from  the  Navy  Board  and  received  by  A.  Brymer  upon 
them  respectively;  the  arbitrator  states,  diat  it  was 
contended  before  him  that  under  the  true  ccmstructioa 
of  the  deed  all  these  several  contracts  were  constituted 
by  the  paicies  as  between  thonselves  partneiBhip  coor 
tracts,  and  were  induded  in  the  provisions  of  the  deed. 
I  can  easily  understand  why  they  should  wish  to  do 

thu. 
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1828^.       this.     Unless  something  of  this  kind  was  done,  it 
"        would  have  been  necessary  to  take  an  account  of  every 

irfpmut        contract  in  which  they  were  separately  concerned,  and 
in  which  the  relation  of  principal  and  agent  subsisted 
between  them.     That  not  havnig  been  done,  it  may 
reasonably  be  supposed  that  the  parties  might,  in  order 
to  put  an  end  to  all  contracts,  elect  to  consider  all  con* 
tracts  as  partnership  concerns;  and  looking  to  the  whole 
of  this  deed,  I  think  that  intention  may  be  collected  from 
its  diflfereut  recitals  and  provisions.     The  deed  recites  a 
contract  then  in  esse,  which  had  been  made  in  Mcg^ 
181 S,  and  that  the  pluntiff  and  Brymer  on  the  17th  of 
September  181S  agreed  to  dissolve  the  copartnership  for 
canying  on  the  business  of  the  said  contract,  and  all 
other  contracts  eptered  into  with  the  commissioners  for 
victualling  the  navy  by  Brymer  or  the  plain tifi^  and  in 
which  they  or  either  of  them  were  in  any  ways  interested 
or  concerned;  and  all  other  copartnerships  whatsoetfer 
subsisting  between  them.    These  latter  words  must  mean 
partnerships  in  other  contracts  besides  those  entered 
into  with  the  commissioners  of  the  navy.     It  seems  to 
me  from  the  recital,  that  there  was  a  manifest  intent  to 
treat  all  the  contracts  as  having  been  copartnership 
transactions.    I  cannot  otherwise  find  any  sense  for  the 
words,  ^^  or  either  of  them,"  which  occur  not  only  in 
the  recital,  but  in  the  other  parts  of  the  deed.    The  next 
recital  is  that  upon  the  treaty  for  the  dissolution,  ^^  it 
was  agreed  that  the  share  of  Brymer  in  the  money  and 
properly  belcmging  to  the  said  copartnership,  or  to  them 
the  said  parties  on  account  thereof,  should  be  estimated 
at  50,0002.  and  be  taken  by  the  plaintiff  at  that  sum ; 
and  that  it  had  bem  agreed  that  the  plaintiff  should  by 
bond  inieaanSy  Brymer  agunst  all  losses  and  damages^ 

by 


StKBS* 


IN  THE  Ninth  Year  of  GEORGE  IV.  205 

by  reason  of  his  having  entered  into  the  recited  con-        1828. 
tract,  and  by  reason  of  all  other  contracts  entered  into  ' 

BtlXHKK 

by  J3r^^  and  the  plaintiff  respectively,  and  in  which  t^amst 
they  or  either  of  them  had  any  interest  or  concern/'  Now, 
why  should  Belcher  become  bound  to  indemnify  Brynwr 
agunst  all  damages  by  reason  of  the  separate  contracts  of 
BrymeTy  unless  the  intent  of  the  deed  was  that  all  the 
sqmrate  contracts  of  Brymer  should,  as  between  the 
parties,  be  considered  as  joint  contracts  ?  Then  by  the 
operative  part  of  the  deed,  the  parties  dissolve  the  copart- 
nership entered  into  between  them  for  supplying  his  Ma- 
jesty's ships,  under  or  by  virtue  of  the  recited  contract  and 

• 

all  other  contracts  in  which  they  or  either  of  them  had  any 
concern.  Strictly  speaking,  there  could  not  have  been  a 
partnership  in  a  contract  in  which  one  party  only  was  in- 
terested. But  the  parties  (who  had  been  partners  in  some 
contracts)  might  have  agreed  that  between  themselves, 
all  the  contracts  which  either  had  entered  into  in  his 
own  name  and  on  his  own  account,  should  be  considered 
partnership  contracts.  They  then  release  each  other 
from  all  actions,  &c.  not  only  in  respect  of  the  recited 
contract,  but  of  all  otlier  contracts  in  which  Brymer  and 
the  plaintiff,  or  either  of  them,  had  any  interest  what- 
soever. The  release,  therefore,  extends  to  contracts 
in  which  Brymer  was  separately  interested.  Then  come 
the  words  of  assignment,  Brymer  assigns  to  the  plaintiff 
all  the  share  and  interest  of  him  Brymer^  of  and  in  all 
the  debts  then  due  and  owing  to  them  the  plaintiff  and 
Brymer  by  virtue  of  the  same  several  contracts  or  other- 
wise; and  all  bonds  and  bills  relating  to  the  said  con- 
tract, debts,  and  sums  of  money,  or  any  of  them ;  and 
of  and  in  all  other  the  monies  of  or  belonging  to  the 
plaintiff  and  Brymer  as  such  copartners  respectively, 

and 
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1M8«  aad  all  the  right,  tide^  and  interest,  [Mroperty,  daini,  and 
demand  whatsoever  of  him  Brymer^  o£,  in,  to,  from,  ou^ 
or  in  respect  o{  tie  premises.  The  subject  matter  of  the 
assignment  is  there  described  by  words  of  refi^rence.  We 
must  look  back  to  the  antecedent  parts  of  the  deed,  to 
learn  what  those  words  refer  to,  and  then  it  appears  that 
the  interest  of  Brymer^  in  respect  of  the  premises^  com* 
prahmds  his  right  to  reedlve  any  sums  due  from  go- 
vernment in  respect  of  the  contracts,  in  whidti  he  had 
been  6q>arately  interested.  My  opinion  is,  that  what- 
ever may  have  been  the  interest  of  the  parties  originally 
in  the  several  contracts,  they  did  by  thb  deed  cons»t 
to  be  considered  as  copartners,  from  the  first,  in  all  con- 
tracts entered  into  by  both  conjoindy  or  by  either  of 
them  on  his  separate  account,  and  that  they  adopted 
this  as  the  best  mode  of  settling  their  di^Nites.  The 
remaining  question  is.  Whether  the  breach  of  covenant 
b  well  assigned?  The  breach  is,  that  the  execator 
oS  James  Bryner  received  from  the  commission^ii  of 
the  navy  a  sum  of  mcmey  in  respect  of  the  contracts 
mentioned  in  the  deec^  and  thereby  prevented  the 
plaintiff  from  receiving  the  same.  The  objection  is,^ 
that  the  covenant  extends  only  to  acts  done  by  Brymer 
himself  and  that  the  receipt  of  the  money  charged  in 
the  breach  being  an  act  done  by  the  execiitor  is  not 
withm  the  covenant.  It  seems  to  m^  that  the  cov^ant 
is  not  confined  to  acts  done  by  James  Brymer,  The 
words,  <<  for  and  notwithstanding  any  act  done  by  James 
Brymer"  seem  to  h&ve  been  copied  by  the  person  who 
drew  this  deed  from  a  covenant  for  title  in  a  conveyance 
of  real  property.  These  words  are  wholly  inconsistent* 
with  the  words  in  the  latter  part  of  the  covenant,  by 
whkh  Bekher  is  authorized  to  receive  the  money,  Sec- 

assigned 
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assigiied  by  die  indenture  without  the  bterroptioii  oi  18S8L 
James  Btymer^  his  execuiarsj  or  any  penons.  daimiug 
imder  him  or  them.  They  cauaot  both  stand  without 
making  the  covenant  insensible*  One  or  the  other»  there* 
fattt  must  be  rejected,  and  I  think  that  as  the  subject 
matter  of  this  covenant  is  one  in  respect  of  which  aa 
executor  is  generally  liable^  the  words  ^  for  and  not*: 
withstanding  any  act  done  by  James,  Brymer^^^  ought  to. 
be  rejected ;  and  then  the  covenant  will  be  that  Bdcher 
shall  receive  the  money  without  the  interruption  of 
James  Brymer^  or  his  executors ;  and  the  breach  is  wdl 
assigned.  The  rule  for  setting  aside  the  award  and 
arresting  the  judgment  must  therefore  be  discharged* 

Bavust  J.  I  think  that  the  arbitrator  has  properly 
decided  that  those  contracts  which  were  not  originally: 
partnership  contracts,  were  made  so  by  the  pahies  when, 
they  executed  this  deed.  At  the  time  when  the  deed 
was  executed,  there  had  been  some  contracts  in  which 
the  parties  had  been  jointly  interested,  and  others  ia 
which  each  of  them  had  beep  separately  interested;  but 
in  the  latter^  one  of  the  parties  had  acted  as  agent  for 
the  other.  They  were  in  some  d^ee  concerned  toge* 
ther  in  all  contracts.  This  being  the  state  of  things  at 
the  time  when  the  deed  was  executed,  it  would  have 
been  necessary  to  make  a  provision  that  there^  should 
be  taken  an  account  of  the  sums  each  partner  was 
entitled  to  receive  on  the  joint  as  well  as  on  the 
separate  contracts  in  which  one  had  acted  as  agent 
for  the  other.  If  this  deed  had  not  been  intended  to 
embrace  all  the  contracts,  it  would  undoubtedly  have 
made  provision  for  the  winding  up  of  the  accounts 
between  the  parties,  or  at  least  it  would  not  have 

altogether 


208  CASES  IN  EASTER  TERM 

18S8,       altogether  prevented  such  a  fiitare  settlement  of  ac- 
"■"■^       counts.     Now  the  clause  by  which  it  is  stipulated  that 

BSLCBM 

ofoinM  mutual  releases  shall  be  given,  shews  clearly  that  it 
was  the  intention  of  the  parties  that  there  should  be  no 
future  reckoning  or  accounting  between  the  parties.  By 
that  clause  each  party  discharges  the  other  from  all 
accounts,  reckonings,  &c.  which  either  of  them  had  or 
might  thereafter  have,  for  or  by  reason  or  on  account 
of  the  said  copartnership,  or  on  any  other  account 
whatsoever."  This  clause  entirely  prevents  all  future 
reckonings  between  the  parties  upon  any  contract  en- 
tered into  by  one  or  the  other.  It  is  quite  clear,  that 
but  for  this  clause  there  must  have  been  reckonings 
between  the  parties.  It,  therefore,  explains  the  rest  of 
die  deed,  and  shews  clearly  that  the  word  respectively 
and  the  words  or  either  of  them^  which  occur  frequently, 
in  the  deed,  were  introduced  intentionally,  and  not  by 
mistake.  It  seems  to  me,  therefore,  that  the  plainti£P 
was  entitled  to  receive  all  monies  due  from  the  Navy 
Board  on  contracts  in  y^hxcYi  Bryner  was  either  sepa- 
rately or  jointly  interested.  I  think  also  that  Alexander 
Brjmer^  the  executor  o(  James  Brymer^  having  wrong- 
fully  received  the  money  which  the  plaintiff  ought  to 
have  received,  has  committed  a  breach  of  covenant. 
The  words  *^  for  and  notwithstanding  any  act  done," 
may  perhaps  be  understood  to  refer  to  an  act  already 
done  at  the  time  of  the  execution  of  the  deed,  or,  if 
they  will  not  bear  that  sense^  they  ought  to  be  rejected. 

LiTTLEDALE  J.  Assuming  the  arbitrator's  construc- 
tion of  this  deed  to  be  correct,  I  think  that  there  is  no 
objection  to  entering  the  verdict  for  the  entire  sum  upon 
the  first  breach  assigned.   The  words  ^<  notwithstanding 

any 
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any  act,  deed,  matter,  or  thing  done  by  James  Brymeri^  1828. 
if  they  had  stood  by  themselves  would  have  confined  the  — - 
covenant  to  acts  done  by  him  only.  The  words  ^^  with-  agamtt 
out  the  let,  suit,  or  interruption  of  him  James  Brymer^ 
his  executors,  or  administrators,"  &c.  extend  the  cove- 
cant  to  acts  done  by  his  executors.  They  are  clearly 
sufficient  to  make  his  estate  responsible;  and  if  it 
were  necessary,  in  order  to  make  the  covenant  con- 
sistent, to  reject  any  of  the  words,  I  should  be  disposed 
to  reject  the  first  words  rather  than  the  latter.  I  enter- 
tain more  doubt  as  to  the  second  and  third  breaches ; 
but  it  is  unnecessary  to  decide  whether  they  are  good 
or  not*  Then  it  is  said  that  Belcher  is  only  entitled  to 
recover  a  moiety.  I  think  it  b  not  necessary  that  an 
action  for  money  had  and  received  should  be  brought^ 
or  a  bill  in  equity  should  be  filed,  in  order  to  enable  the 
plaintiff  to  recover  the  sums  due  to  him  in  his  own  right, 
independently  of  any  covenant  in  the  deed ;  inasmuch 
as  the  whole  is  mixed  up  together,  and  the  damages  are 
entire.  But  I  own  I  have  considerable  doubt  as  to  the 
true  construction  to  be  put  on  this  deed.  I  admit  that  it 
is  reasonable  that  the  supposed  arrangement  should  have 
taken  place.  I  doubt,  however,  whether  the  language 
of  the  deed  is  sufficient  to  effect  sucli  a  purpose.  It  is  a 
rule  in  construing  deeds  to  give  effect  to  all  the  words, 
and  undoubtedly  if  full  effect  be  given  to  the  words  "  or 
either  of  ihem<!^  there  is  an  insuperable  objection  to  any 
other  construction  of  the  deed  than  that  put  upon  it  by 
my  Lord  and  my  Brother  Bayley.  But  the  language 
of  the  operative  part  of  the  deed  is  at  variance  with 
such  a  construction.  The  parties  by  mutual  consent 
dissolve  the  copartnership  for  supplying  his  Majesty's 
Vol.  VIIL  P  ships 
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1828.  ships  with  sea  provisions  under  or  by  virtue  of  the  said 
Z^  ^  recited  contract,  and  of  all  other  contracts  in  which  the 
^*^  said  A.  Belcher  and  James  Brymer  had  any  interest  or 
concern.  Now  how  could  they  dissolve  a  partnership 
in  a  contract  in  which  one  only  was  interested  ?  Besides, 
50,000/*  was  the  consideration  paid  to  Brymer  for  his 
assigning  his  interest  to  Belcher  in  the  property  belong* 
jng  to  the  partnership.  There  was  no  consideration 
for  his  assigning  his  interest  in  the  separate  contracts. 
From  these  parts  of  the  deed  I  should  think  it  was  not 
intended  to  include  contracts  in  which  either  party 
was  separately  interested.  But,  on  the  other  hand, 
there  is  a  difficulty  created  by  the  indemnity  clause;  for 
Belcher  is  to  indemnify  Brymer  against  all  claims  made 
by  government  in  respect  not  only  of  the  joint  but  of 
the  separate  contracts.  That  clause  rather  shews  that 
the  interest  of  Brymer  in  the  separate  contracts  was  in 
the  contemplation  of  the  parties.  And  when  I  find  the 
words  "  or  either  of  them"  occurring  so  frequently  in 
this  deed,  I  cannot  say  that  I  differ  from  my  Lord  and 
my  Brother  Bayley^  but  only  that  I  entertain  consider- 
able doubts. 

Rule  discharged,  (a) 

{a)  This  case  was  argued  and  determined  on  the  Ist  of  Mny,  but  the 
report  of  it  was  unavoidably  postponed. 
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Groocock  against  Cooper  and  Others.         Saturday, 

°  May  nth, 

'J'RESPASS  for  false  imprisonment,  brought  by  the  ^j these. 4. 
plaintiff  against  the  defendants,  who  were  commis-  commissioners 

of  bankrupt  are 

sioners  under  a,  commission  of  bankrupt  issued  against  uitbonsed,  by 
Messrs.  Silvet/  and  Sanderson.    At  the  trial  before  Lord  their  hands,  to 
Tenterden  C.  J.,  at  the  London  sittings  after  Trinity  thwa'cwiain**'* 
term,  1827,  it  appeared,  that  on  Monday,  the  17th  of  W^^!^ 
April  1826,  at  five  o'clock  in  the  evening,  the  plaintiff  ^^"^^ 
was  served  in  Londoh  with  a  summons,  whereby  he  was  *^*  "®*  **"• 

"^  before  them  at 

required  to  attend  before  the  defendants  at  Norwich  on  ^«  ^°>e  ap- 

.  .  ,  .  . ,  pointed,  having 

the  folio wmg  morning  at  ten  o'clock,  to  give  evidence  no  lawful  im- 
before  the  commissioners  under  the  commission  against  known  to  them 
&  and  5.     The  plaintiff  told  the  person  who  served  the  their  meeting, 
summons  that  it  was  impossible  for  him  (the  plaintiff)  tbem*^  u^^^ 
to  attend  on  so  short  a  notice,  as  he  had  an  engagement  j^^^u"^  ^^' 
to  attend  a  ffentleman  from  the  West  Indies  (whom  he  «»*  under  their 

^  ^  hands  and  seals, 

named)  on  the  following  morning,  to  select  goods  for  to  authorise  the 

person  therein 

the  Demerara  market,  and  that  he  and  that  gentleman  named  to  ap- 
had  also  to  prove  a  will  under  which  they  were  joint  person,  and 
executors,  and  desired  the  person  who  served  the  sum-  f^^^to  be 
mons  to  write  down  to  the  commissioners  to  inform  Heldl't^tin 
them  of  the  reasons  why  he  could  not  attend.     Before  ^J^^  ^  i^^^^ 

^  the  commu- 

te person  who  served  the  summons  left  the  plaintiff,  he  noners  in  iseu- 
■^  *  ing  their  war- 

tendered  him  5/.  for  his  expenses  in  obeying  the  sum-  rant  for  the 

apprehension  of 

mons.     The  plaintiff  also  told  the  person  who  served  of  a  witness  to 

whom  they  had 
directed  a  summons,  it  was  necessary  that  a  reasonable  time  should  intervene  between  the 
wenkm  t^  the  summons  and  the  thne  when  the  witness  was  thereby  required  to  attend,  and 
that  the  question,  whether  the  service  of  the  tummona  waa  in  that  respect  reasonable  or 
not  was  a  question  of  fact  to  bo  submitted  to  a  jury.  Semble,  That  the  commissioners 
are  not  bound  to  have  information  on  oath  of  the  sem'ce  of  the  summons  before  they  issue 
their  warruit,  Init  that  it  is  suflSeient  if  the  sommona  be  aetnaliy  eerred. 

P  2  the 
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1828.       the  summons,  that  if  any  day  after  Wednesday  in  the 

^  following  week  were   appointed  he  would  attend,  and 

againat        begged  that  information  to  that  effect  might  be  sent  to 

CoOPBft. 

the  commissioners.  The  plaintiff  was  then  asked, 
whether  the  Friday  following  would  suit,  and  he  replied 
it  would  not.  The  London  agents  to  the  solicitors  to  the 
commission  wrote  a  letter  on  the  evening  of  the  next  day 
{Titesday  the  18th  of  April)  to  the  commissioners,  and 
informed  them  of  the  service  of  the  summons,  and  of  the 
grounds  assigned  by  the  plaintiff  for  not  attending;  and 
the  commissioners  having  received  the  letter  on  WedneS' 
day^  the  19th  of  Aprils  signed  a  warrant  for  taking  the 
plaintiff  into  custody,  and  he  was  taken  into  custody,  by 
virtue  of  that  warrant,  on  Thursday  the  20th  of  Aprils' 
and  conveyed  down  to  Norwich^  and  detained  in  custody 
until  his  examination  was  closed.  It  was  proved  that  four ' 
coaches  left  London  for  Norwich  daily,  after  five  o'clock  in ' 
the  evening.  It  was  admitted  that  the  plaintiff  was  a  person 
liable  to  be  summoned,  within  the  6  G.  4*.  c.  16.  &  S3,  {a) ; 

(a)  Sect  83,  of  the  6  G.  4.  c.  16.  enacts,  «  that  after  adjudication,  it 
shall  be  lawful  for  the  commissioners,  by  writing  under  their  hands,  to 
summon  before  them  any  person  known  or  suspected  to  have  any  of  the 
estate  of  the  bankrupt  in  his  possession,  or  supposed  to  be  indebted  to  the 
bankrupt,  or  any- person  whom  the  commissioners  believe  capable  of  giving 
information  concerning  the  person,  trade,  dealings,  or  estate  of  such  bank- 
rupt, or  concerning  any  act  of  bankruptcy  committed  by  himi  or  any 
information  material  to  the  full  disclosure  of  the  dealings  of  the  bankrupt; 
and  it  shall  be  lawful  for  the  commissionens  to  require  such  person  to  pro* 
dace  books,  &c.  in  his  custody  which  may  appear  to  them  necessary  toibo 
verification  of  the  deposition  of  such  person,  or  to  the  full  disclosure  of 
any  of  the  matters  which  the  commissioners  are  authorised  to  inquire  into  ; 
and  if  such  jtenon  $o  summoned  shall  not  come  befirre  the  commitsionert  at 
tlie  time  appointed,  having  no  lawful  impediment  (made  known  to  the 
commissioners  at  the  time  of  their  meeting  and  allowed  by  them),  it  shall 
be  lawful  for  the  commissioners,  by  warrant  under  their  hands  aad  seals, 
to  authorise  the  person  therein  named  for  that  purpose  to  apprehend  and 
arrest  such  person,  and  bring  him  before  them  to  be  examined  a^  af^rv- 
said.*' 

but 
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bnt  it  was  contended,  on  the  part  of  the  plaintiff,  that  1828. 
the  defendants  were  not  justified  in  issuing  their  warrant, 
inasmuch  as  the  summons  was  not  sufficient,  there  agahat 
not  having  been  a  reasonable  time,  between  the  ser- 
vice of  the  summons  and  the  return,  for  the  plaintiff  to 
go  down  to  Norwich^  and,  at  all  events^  that  this  was 
a  question  of  fact  to  be  submitted  to  the  jury.  Se- 
condly, that  the  warrant  itself  was  illegal,  because  the 
defendants  had  granted  it  without  having  before  them 
any  information  on  oath  of  the  service  of  the  sumn^ons; 
and,  thirdly,  that  the  sum  of  5L  tendered  to  the  plaintiff 
for  his  expenses  was  not  sufficient.  Lord  Tenterden  C.  J. 
was  of  opinion  that  it  was  not  necessary  that  the  com- 
missioners should  have  information  before  them  on  oath 
of  the  service  of  the  summons,  to  justify  them  in  issuing 
the  warrant ;  that  in  a  superior  court  such  information 
on  oath  was  necessary ;  but  no  action  would  lie  against 
a  judge  of  such  a  court  for  unlawfully  issuing  a  warrant. 
Whereas,  if  a  party  were  arrested  on  an  unlawful  warrant 
issued  by  commissioners  of  bankrupt,  he  might  have  re<- 
dress  against  them  by  an  action  at  law.  If  a  summons 
was,  in  fact,  served,  and  no  lawful  impediment  was  made 
known  to  and  allowed  by  the  commissioners,  their  war- 
rant in  this  case  was  lawful.  If  they  acted  on  a  mere 
supposition  that  the  summons  had  been  served,  they  did 
so  at  their  peril ;  but  if  such  a  summons  had  been  served, 
and  there  was  no  lawful  impediment  made  known  to 
them,  they  would  be  justified.  Here  the  summons  was 
in  fact  served ;  and  the  only  question  was.  Whether  any 
lawful  impediment  was  made  known  to  and  allowed  by  the 
commissioners  ?  It  seemed  from  the  word  allowed  that 
they  had  a  discretion  vested  in  them  to  say  whether  the 
impediment  made  known  to  them  was  sufficient  or  not 

P  8  But 
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182S.       But  was  any  lawful  impediment  even  made  known  to 
""""^       them  ?    The  commissioners  were  informed  by  the  letter 

GSOOCOCK 

csaina  that  the  plaintiff  had  alleged  private  business  as  a  ground 
for  not  complying  with  the  summons*  But  if  his  private 
affairs  did,  in  fact,  require  his  attention,  that  was  not  ft 
sufficient  impediment.  The  defendant  might  have  reached 
Nanvicfi  before  the  return  of  the  summons ;  and  it  was 
never  suggested  to  the  commissioners  that  the  state  of  his 
health  prevented  his  performing  the  journey  within  the 
time.  Then  there  was  no  lawful  impediment,  and  the 
warrant  was  therefore  legal.  On  these  grounds  his 
Lordship  directed  a  nonsuit  Campbell  in  last  Michael- 
mas term  <^tained  a  rule  nisi  for  setting  aside  the  non- 
suit, on  the  grounds  urged  at  the  trial. 

The  SolicitoT'-General  and  Alderson  on  a  former  day  in 
this  term  shewed  cause.  The  nonsuit  was  right  The 
plaintiff  ought  to  have  made  known  to  the  commissioners 
at  their  meeting  some  lawful  impediment,  and  that  ought 
to  have  been  allowed  by  them.  Here  the  only  impediment 
made  known  to  the  commissioners  was,  that  the  plaintiff 
had  private  business  to  transact  That  was  no  lawful  im- 
pediment. He  did  not  allege  that  he  was  prevented  by  ill 
health  \  and  there  was  ample  time  between  the  service  of 
the  summons  and  the  return  for  a  person  in  sound  health 
to  have  gone  to  Norwicli.  Secondly,  it  was  not  necessary 
that  the  commissioners  should,  in  order  to  justify  them 
in  issuing  their  warrant,  have  had  the  service  of  the 
summons  proved  on  oath  before  them.  The  fact  of  the 
summons  having  been  served  gives  them  jurisdiction  to 
issue  their  warrant,  and  not  the  information  of  that  fact 
on  oath.  Justices,  on  the  contrary,  are  justified  by  in- 
formation  on  oatli,  whether  the  fact  be  true  or  false. 

Then 
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Then  as  to  the  third  point,  that  the  sum  of  51.  only        1828. 
was  tendered  to  the  plaintiff:  he  made  no  objection  at       """"" 

Gaoococc 

the  time  to  the  amount  of  the  tender,  and  this  was  not  agamu 
an  impediment  made  known  to  the  commissioners.  Be- 
sides, Battye  V.  Gredey  {a)  is  an  authority  to  shew  that 
it  is  not  necessary,  upon  summoning  the  witness,  to 
tender  his  expenses  before  hand ;  though  if  he  be,  in 
fact,  without  the  means  of  taking  the  journey,  it  may  be 
an  excuse  for  not  obeying  the  summons. 

Sir  J.  Scarlett  and  Campbell  cbntr^.  By  the  6  G.  ^. 
c.  16.  $•  83.,  the  commissioners  are  authorised  to  summon 
all  persons  therein  described ;  and  if  any  such  person 
so  summoned  shall  not  come  before  them  at  the  time  ap* 
pointed,  having  no  lawful  impediment  made  known  to 
the  commissioners  at  the  time  of  the  meeting,  and 
allowed  by  them,  the  commissioners  may  issue  their 
warrant  The  act,  therefore,  requires  that  the  party 
shall  be  summoned  in  a  lawful  manner.  Here  the 
plaintiff  was  not  summoned  within  the  meaning  of  the 
act  of  parliament;  and  if  he  was  not  duly  summoned 
he  was  not  bound  to  make  any  excuse  for  not  attending. 
This  case  must  be  considered,  therefore,  as  if  he  had 
made  none.  Suppose  a  motion  were  made  for  an  attach- 
ment for  not  obeying  a  subpoena,  it  would  be  necessary 
to  shew  that  the  subpoena  had  been  served,  so  as  that 
the  party  whose  attendance  as  a  witness  was  required 
might  reasonably  be  expected  to  attend.  Then  the  ques- 
tion in  this  case  is,  whether  the  plaintiff,  who  was  sum- 
moned at  five  o'clock  in  the  evening,  could  reasonably 
be  expected  to  attend  at  Nofisich  at  ten  o'clock  the  next 

« 

(a)  S  East y  5X9, 

P  4  morning? 
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1828.  morning?  Was  he  bound  to  neglect  all  his  other  bnsi- 
Groocock  ^^^  ^  Suppose  he  were  infirm  or  in  ill  health,  would  he, 
against  Jq  order  to  reach  Norwich  at  the  hour  appointed,  be 
bound  to  travel  during  the  night?  And,  at  all  events, 
whether  the  service  of  the  summons  were  reasonable  or 
not  was  a  question  of  fact  which  roust  depend  on  a 
variety  of  circumstances,  as  tlie  sex,  age,  or  state  of 
health  of  the  party  summoned.  It  ought  to  have 
been  submitted  to  the  jury,  whether,  with  reference 
to  all  the  circumstances,  the  plaintiff  could  reasonably 
be  -  expected  to  comply  with  a  summons  (served  at 
five  o'clock  in  the  evening)  requiring  him  to  attend  at 
ten  the  next  morning  at  Norwich.  Assuming  that  the 
service  of  the  summons  was  reasonable,  the  commis- 
sioners ought  to  have  had  information  on  oath  of  the 
service  of  the  summons.  A  magistrate  has  no  power  to 
commit  for  an  offence  without  information  on  oath, 
Morgan  v.  Hughes  (a).  IBaylei/  J.  The  only  question 
there  was  whether  case  or  trespass  was  the  proper  form 
of  action.]  Lastly,  the  defendant  was  not  bound  to  obey 
the  summons  without  a  tender  of  a  sum  of  money  suf- 
ficient to  defray  his  reasonable  expenses  in  going  to  and 
returning  from  Norwich,  and  5L  was  not  enough. 

Cur.  adv.  vuU. 

Lord  Tenterden  C.  J.  We  are  of  opinion  that  the 
rule  for  a  new  trial  ought  to  be  made  absolute.  Our 
opinion  is  not  founded  upon  the  ground  that  the  com- 
missioners were  bound  to  have  information  on  oath 
before  them  of  the  service  of  the  summons,  or  on  the 
ground  that  the  sum  tendered  to  the  plaintiff  was  in- 
sufficient.    We  think  that  neither  of  those  objections 

(a)  2  r.  R.  225. 

ought 
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ought  to  prevail;  but  the  ground  upon  which  we  think        1828. 
that  there  ought  to  be  a  new  trial  is,  that  I  ought  not        — 

Okoogoce 

to  have  taken  upon  myself  to  decide  that  the  summons  gainst 
which  was  served  on  the  plaintiff  on  Monday  evening  at 
five  o'clock,  and  by  which  he  was  required  to  attend  at 
Norwich  on  the  following  morning  at  ten,  was  properly 
served*  We  think  it  was  a  question  for  the  jury  to  say, 
whether,  under  all  the  circumstances  of  the  case,  the 
service  of  the  summons  was  reasonable  or  not  And  in 
order  that  that  question  may  be  submitted  to  their  con- 
sideration, the  rule  for  a  new  trial  must  be  made 
absolute. 

Rule  absolute  for  a  new  trial. 


Harrod  against  Eliah  Wiseman  Benton.       i^"^'. 

^  A/ay  ]9tb. 

A  RULE  nisi  had  been  obtained  in  this  case,  calling  The  Coun  will, 
upon  notion» 

on  the  plaintiff  and  defendant  respectively  to  shew  set  aside  a  war- 

,g^    rant  of  attor- 

cause  why  the  warrant  of  attorney  given  to  the  plaintiff  ney,  jiidgiiieiit» 

and  the  judgment  and  execution  and  all  proceedings  00  the  ground 

thereon,  should  not  be  set  aside,  and  why  the  goods  ^^2^J^ 

taken  under  such  execution  should  not  be  sold  by  the  J*J!"!J^J|^ 

sheriff  in  satisfaction  of  an  execution  issued  at  the  suit  th«/«ctoupon 

which  the  aU 

cli  Mary  Ann  Hill  Benton:  or  if  the  same  had  been  sold  leged  ftaud 

depends  are 

by  the  sheriff,  why  the  proceeds  thereof  should  not  be  dearly  made 
paid  over  for  the  like  purpose,  and  why  the  plaintiff  or  daviu;  but 
defendant  should  not  pay  the  costs  of  this  application,  fi^ts  are  dis- 
It  appeared  by  the  affidavits  in  support  of  the  rule,  that  Sirc^an  hsue 
Mary  Ann  Hill  Benton  had  recovered  a  verdict  in  the  iJ^^^^Sdr* 
Court  of  Common  Pleas  for  602.  against  the  defendant 
at  the  sittings  after  Hilary  term,  1828,  and  had  signed 
judgment  on  the  28th  ofAjpril  in  that  year.    The  plain- 
tiff had  also  signed  his  judgment  in  this  Court  against  the 

defendant 


'BinvTOK* 
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18fi6.  defendant  on  that  day  by  virtue  of  a  warrant  of  attorney 
■"""  executed  on  the  24th  of  Aprils  but  purporting  to  bear 
agittHH  date  on  the  1st  of  January .  Upon  the  affidavits  on  both 
sides  it  was  a  disputed  question  of  fact,  whether  the  war- 
rant of  attorney  was  given  to  the  plaintiff  without  con- 
)3ideration,  and  whether  the  judgment  and  execution 
thereon  were  or  were  not  fraudulent,  as  intended  to  and- 
cipate  and  defeat  the  levy  which  it  was  known  was  about 
to  be  made  on  behalf  of  Mary  Ann  Hill  Benton. 

Comyn  shewed  cause.  The  Court  will  not  upon  motion 
decide  the  question  whether  the  warrant  of  attorney  given 
•to  the  plaintiff  and  the  judgment  and  execution  thereon 
were  fraudulent,  this  being  an  application  not  by  the 
party  giving  the  warrant  of  attorney  or  his  representative, 
'  but  by  a  strangei*,  an  execution  creditor.  There  is  no  in- 
stance in  the  books  of  such  an  application  ;  that  question 
ought  to  be  submitted  to  a  jury.  The  plaintiff  (M.  A.  H. 
Benton)  in  the  second  execution,  who  has  obtained  the 
present  rule,  may  indemnify  tlie  sherifi^  and  then  the 
question  whether  the  warrant  of  attorney  was  fraudulent 
may  be  tried  by  the  present  plaintiff  in  an  action  against 
the  sheriff  for  a  false  return,  JVarmdl  v.  Young  (a)  /  and 
which  is  the  only  legitimate  course  of  proceeding  in  cases 
like  the  present. 

Steer  contra.  Although  the  question  of  fraud  in  cases 
of  this  description  is  usually  submitted  to  a  jury,  yet 
the  Court  has  the  power  by  the  1 3  Eliz.  c.  5.  of  de- 
ciding summarily  where,  from  the  affidavits  on  both 
sides,  the  fraud  is  manifest.  The  Court  will  not  impose 
upon  an  honest  judgment-creditor  the  hardship  of 
trying  an  action  to  establish  her  right  to  levy  execution, 

(a)  5  A  4-  r.  66a 

if 
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{f  it  appear  that  the  other  execution  has  no  foundation  in        18^8. 
a  boni  fide  debt,  but  that  the  whole  is  fabricated  for  the       J!    J|^ 
express  purpose  of  defeating  a  just  claim.    There  may       agabui 
be  no  decision  exactly  in  point,  but  from  the  principles 
laid  down  in  several  cases,  it  is  clear  the  Court  has  the 
power   to   determine  the   question  without  the   inter- 
vention of  a  jury;  and  the  courts  of  equity  have  in 
some  instances  so  determined  without  sending  the  ques- 
tion to  I>e  tried  in  an  issue,  Lady  ArundeU  v.  Phipps 
and  Taunton  (a),   Taylor  v.  Jones  {b\  Baldwin  v.  Caixh 
thome{c\  Meggoli  \.  Mills{d). 

Lord  Tenterden  C.  J.  There  can  be  no  doubt- 
that  if  the  warrant  of  attorney,  judgment,  and  execution, 
were  not  bonft  fide,  they  will  be  void  against  creditors. 
The  question  whether  they  were  fraudulent  or  not 
might  perhaps  be  tried  in  an  action  against  the  sheriff 
for  a  false  return ;  but  it  is  hard  upon  the  sheriff  that 
that  question  should  be  tried  at  his  expense.  I  think 
that  as  the  facts  upon  which  the  alleged  fraud  depends 
are  disputed,  the  question  ought  to  be  decided  by  a 
jury  on  an  issue  to  be  settled  between  the  parties, 
though  I  am  clearly  of  opinion  that  the  Court  has  the 
power  to  determine  this  question  upon  motion  where 
we  are  satisfied  and  convinced  that  the  alleged  fraud 
has  been  actually  committed.  But  this  rule  may  foe 
enlarged  until  the  matter  can  be  tried  by  a  jury.  I 
think  the  Court  has  a  jurisdiction  over  the  warrant  of 
attorney,  which  it  may  exercise  at  the  instance  of  any 
party  who  has  any  interest  in  supporting  it  or  in  setting 
it  aside. 

(o)  10  Ves.  159.  (A)  2  jitk.  600, 

(c)  19  Ves,  1R6.  (^0  1  td,  Raym.  28C. 

It 
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)S2S»  It  was  afterwards  agreed,  at  the  suggestion  of  the 

'  Court,  that  it  should  be  referred  to  the  Master  to  en- 

agahui  quire  into  the  validity  of  the  warrant  of  attorney  in  the 
rule  mentioned)  and  to  report  thereon  to  this  Court 
next  term ;  and  it  was  ordered,  that,  in  the  mean  time, 
the  rule  should  stand  enlarged,  until  the  time  of  the 
JMEaster's  making  his  report. 


BsMTOir. 


Ex  parte  Culliford  against  Warrek,  Gent, 

one,  &c. 

The  Court  will  CIR  J.  SCARLETT  had  obtained  a  rule,  calling 
■ttonicy  to  pay  upon  the  defendant,  an  attorney,  to  shew  cause  why 
brSiM^receiTed  he  should  not  pay  over  a  sum  of  money  paid  by  Cbfff- 
!^  attorney  r^e  J^^^  ^  ^^™>  ^  ^^^  attorney,  being  the  amount  of  interest 
iJ^Tdp?  ofthe ^"^  of  a  mortgage  procured  by  fVarrm  in  1823,  for  CuUi- 
money  become   fijf'j  and  which  it  was  his  duty  to  have  transmitted  to 

bankrupt  and      •^        '  'f 

obtttned  hk       the  morlgagee.     It  appeared,  by  the  affidavits  against 

the  rule,  that  after  the  receipt  of  the  money  by  the  at- 
torney for  the  purpose  alleged,  there  had  been  a  treaty 
for  transferring  fhe  mortgage,  and  that  he  had  promised 
to  settle  the  interest  with  the  first  mortgagee  at  the  time 
of  the  transfer,  in  which  CuUiford  had  acquiesced ;  but 
that  Warren  had,  in  his  way  to  the  place  of  meeting 
appointed  for  transferring  the  mortgage,  been  arrested 
for  debt,  and  that  he  had  subsequently  been  made  a 
bankrupt,  and  duly  obtained  his  certificate.  * 

Jeremy  now  shewed  cause,  and  contended,  that  in  the 
absence  of  any  particular  fraud,  shewn  in  his  character 
of  attorney,  there  was  no  ground  for  the  interference  of 

the 
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tbe  Court;  but  that  Ctdlijffbrd  ought  to  be  left  to  his        1888. 
remedy  at  law,  and  come  in  with  the  general  creditors*        ^ 


ttgahut 
WARmsir. 


Lord  Tenterdek  C.J.  We  see  nothing  in  this 
case  which  ought  to  deprive  the  attorney  of  the  privilege 
oFhis  certificate. 

Batlet  J.  If  an  action  were  brought  against  War" 
reti  for  money  had  and  received^  the  certificate  might  be 
pleaded  in  bar. 

Rule  discharged. 


Hastelow  against  Jackson,  (a)  y 

ASSUMPSIT  for  money  had  and  received.    Plea,  Where ^. and 
the  general  issue.     At  the  trial  before  Holrqyd  J.,  money  in  the 

bands  of  a 

at  tlie  Summer  assizes  for  Nottingham^  1827,   it  ap«  stake-holder  to 
peared,  that  the  plaintiff  and  one  Wilcoxon  had  each  de-  of  a  boxing- 
posited  20/.  in  the  hands  of  the  defendant,  to  abide  the  them-  and  after 
cen.  of.  b^in^^uh  bet^e^  ^.    Th,  b«.c  ™  -^3^^^ 
fought,  and  a  dispute  arose  as  to  which  was  the  winner;  T^'^^JJ^^JLt 
two   referees  and   an    umpire   were   chosen,   who  de-  bolder,  and 

threatened  hun 

cided  in  favour  of  Wilcoxon.    The  plaintiff  then  claimed  with  an  action 

if  he  paid  it 

the  402.  from  the  defendant,  and  gave  him  notice  that  overtop., 
if  he  paid  it  over  to  Witcoxoti^  he  should  bring  an  action  UieieM  did.  bj* 
to   recover   it.     The   defendant,   however,   afterwards,  the  umpire: 
acting  upon  the  decision  of  the  umpire,  paid  over  the  J^entW«i1o 
money.     At  the  trial  the  plaintiff  claimed  only  the  90/.  V^"^  ^"~ 
deposited  by  him;  and  for  the  defendant  it  was  con-  •t^e»M money 

had  and  re* 

ceiTed  to  hie 
(a)  Tbe  Judges  of  thb  court  tat,  as  on  foimer  occasions,  from  Tuaiay,  uw. 

Ififiy  90tb,  until  Tkurtda^,  June  Sth,  inclusive.     During  that  period  this 

and  the  following  cases  were  argued  and  determhied. 

tended, 


J^OK^Olb, 
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186B«  t^nd^i  that  the  plaintiff  <^uld  not  recover  at  sU^  £ox  he 
—  -  -  had  never  given  notice  of  an  inteotiioa  to  rescind  the 
qgnnu  illegal  vager,  but  had  affirmed  it,  by  claiming  the  whole 
of  the  stakes,  and  insisting  that  be  was  the  winner  of 
the  battle.  The  learned  Jndge  overruled  the  objectiont 
and  the  plaintiff  had  a  verdict  for  20/.  In  Michaelmas 
term  a  rule  nisi  for  a  new  trial  was  granted,  against 
which 

N.  JZ.  Clarke  shewed  cause.  It  has  now  be^  deter- 
mined, by  each  of  the  courts  of  law  in  Westminster  Holly 
that  money  deposited  in  the  hands  of  a  stake-holder,  to 
abide  the  event  of  an  illegal  wager,  may  be  recovered  at 
« any  tin  before  it  Iftis  been  paid  over.  Cotton  v.  Thur^ 
land  (a),  SmUh  v.  Bickmore  {b\  Bate  v.  Cartwright  (c). 
Here  the  money  must  be  considered  as  still  in  the 
hands  of  the  defendant,  for  he  had  express  notice  from 
the  plaintiff  not  to  pay  it  over.  It  is  true  that  in  Smith 
V.  Bickmore  the  plaintiff  demanded  only  the  sum  de- 
posited by  himself;  whereas,  in  the  present  case,  the 
plaintiff  demanded  the  whole  sum.  But  in  Bate  v.  Corr^- 
might  the  plaintiff  sought,  even  at  the  trial,  to  recover  the; 
whole;  and  was,  nevertheless,  allowed  to  recover  back  his 
own  money.  Hamsofi  v.  Hancock  {d)  will  be  cited  on  the 
other  side;  but  there  the  stake-holder  had  paid  over  the 
money  with  the  express  assent  of  the  plaintiff. 

Reader  and  Humphrey  contra.  It  must  be  admitted, 
that  where  money  deposited  with  a  stake-holder,  to 
abide  the  event  of  an  illegal  wager,  remains  in  his  hand, 
or  has  been  paid  over  by  him  ailer  notice  that  the  party 

(a)  ST.R.  405.  (6)  4  TamU.  474. 

(c)  7  JVtc<;,540.  (4  8  7.  JB.  575. 

desires 


^^LfiKtQH^ 
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desires  to  rescind  die  contract,-  it  may  be-  recovered  as        ]^2S» 
money  had  and  received  by  the  stake-holder  to  the  use       ^"^kr 

Hamhii^W 

of  the  party  who  deposited  it.     But  there  is  no  case,        affumt. 

except  Lacaussade  v.  White  (a),  in  which  the  money  has 

been  recovered,  where  it  had  been  paid  over  before 

such  notice  was  given*    Now  the  decision  in  Lacaussade 

▼•  White  proceeded  upon  the  mistaken  notion  that  the 

action'  was  against  the  stake-holder,  and  that  the  money 

was  still  in  his  hands.    In  Howson  v.  Hancock  (i).  Lord 

Kenyan  expressly  states  that  to  have  been  the  ground 

of  bis  former  judgment ;   and  in  the  latter  case^  the 

money  having  been  paid  over,  it  was  held  that  it  could 

not  be  recovered  back.     {Bayley  J.  According  to  my 

note  of  Htnoson  v.  Hancock^  it  proceeded   entirely  on 

the  ground  that  the  plaintiff  had   expressly  assented 

to  the  money  being  paid   over.]      The  party  to   an 

illegal  wager,  at  the  time  when  he  deposits  his  moneys 

assents  to  its  being  paid  over  to  the  winner ;  but  there  is 

a  locus  pcenitenUfe ;  and  if  before  the  money  has  been 

paid  over  he  avails  himself  of  that,  and  desires  to  be 

released  from  the  illegal  bargain,  he  can  insist  upon 

having  his  own  money  returned.     Here,  however,  the 

plaintiff  never  repented  of  the  bargain  originally  made; 

he  never  retracted  the  assent  originally  given  that  the 

money  should  be  paid  to  the  winner,  but  be  asserted 

himself  to  be  the  winner,  and  on  that  ground  claimed  the 

whole  sum  deposited.   An  umpire  was  appointed  to  decide 

that,  and  according  to  his  decision  the  money  was  paid. 

The  cases  upon  illegal  insurances  are  analogous  to  this. 

In  a  great  variety  of  instances  it  has  been  held,  that  th^ 

premium  could  not  be  recovered  back  after  the  voyage 

had  been  performed,  although  the  underwriters  would 

(a)  7  T,  R.  5S5.  (6)  8  T.  B.  575. 

not 


HAinu>w 


224  CASES  IN  EASTER  TERM 

1828.  not  have  been  liable  on  the  policy  in  the  event  of  a  loss,' 
Lowry  v.  Bourdieu  (a),  Andree  v.  Fletcher  (6),  Morck  v. 
Abel{c\  Vandyke  v.  Hewitt  {d)^  Lubbock  v.  Potts  {e). 
Again,  the  defendant  in  this  case  received  money  to  be 
paid  over  to  the  winner;  and  Wilcoxoti  being  winner 
might  have  sued  him  for  it,  and  the  defendant  could 
not  in  answer  have  set  up  the  illegality  of  the  contract. 
Tenant  v.  l^liott  (/),  Farmer  v.  Russell  {g),  iHolrcyd  J. 
If  so,  I  must  have  tried  which  was  the  winner,  but  that 
I  was  not  bound  to  do.] 

Bayley  J.     I  am  of  opinion  that  this  rule  must  be 
discharged*     The  cases  of  Tenant  v.  Elliott  and  Farmer 
V.  RusseU  do  not  prove  that  the  winner  of  an  illegal 
wager  can  recover  the  whole  of  the  stakes  from  the 
holder,   but  only  that  when   the  loser  has  paid   the 
money  into  the  hands  of  an  agent  for  the  winner  the 
agent  cannot  set  up  the  illegality  against  the  claim  of 
his  principal.    Those  cases  may,  therefore,  be  laid  out  of 
consideration;  and  from  all  the  others  which  have  been' 
cited   it  appears   that    there  is   a  material  difierence 
between  actions  by  one  party  to  an  illegal  contract 
against  the  other,  and  those  against  a  stake-holder.     If 
money  has  been  paid  upon  such  a  contract  by  one 
party  to  the  other,  he  cannot  recover  it  unless  he  re- 
scinds the  contract  while  it  remains  executory.     That  it 
may,  as  between  the  parties,  be  rescinded  before  the 
event  happens  has  been  established  by  a  variety  of  cases, 
lAibbock  v.  Potts,  Vandyke  v.  Hewitt,  Lowfy  v.  Bourdieu^ 
and  Auhert  v.  Walsh ;  nor  am  I  aware  of  any  decision 

(a)  2Dovg.468.  (6)  3T.B,266. 

(c)  3B.iP.  35.  (d)  1  Eatt,  96, 

(e)  7  Eatt,  449.  (/)  IB.j;  P.  5. 
fe)  IA^P.296. 

to 
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to  the  contrary  except  that  of  Lacaussade  v.  W/iilef  1828. 
which  cannot,  I  think,  be  supported;  and  indeed  it  „ 
appears  to  have  proceeded  on  the  supposition  that  the  ««««"* 
defendaht  was  a  stake-holder,  in  which  case  it  would 
hare  been  right.  It  is  too  late  now  to  consider  what 
would  have  been  the  best  rule  on  this  subject  It 
might  have  been  proper  to  say  that  the  party  to  a 
wager  on  an  illegal  act,  after  he  had  done  the  act, 
should  not  recover  his  stake.  But  Cotton  v.  Thurland^ 
followed  by  Smith  v.  Bickmorej  has  established  that,  not- 
withstanding the  event  has  been  decided,  and  the  party 
has  concurred  in  doing  the  illegal  act,  he  shall  be  allowed 
to  recover  his  own  stake.  The  case  of  Smith  v.  Bick" 
more  was  decided  long  after  the  other,  and  at  a  time 
when  the  distinction  had  been  taken  between  actions 
against  the  party  and  the  stake-holder ;  and  it  is  now  a 
settled  rule  that  where  a  wager  has  been  laid  on  the 
event  of  a  boxing-match  either  party  may  recover  his 
own  stake  from  the  holder.  It  has  been  urged  that  a 
decision  for  the  plaintiiF  in  the  present  case  would 
go  beyond  all  former  cases,  for  that  the  money  had 
been  paid  over  before  the  action  was  brought,  and 
the  plaintiff  had  done  no  act  to  rescind  the  wager, 
nor  had  ever  intimated  that  he  claimed  his  own 
money,  and  that  only.  But  if  a  stake-bolder  pays 
over  money  without  authority  from  the  party,  and  in 
opposition  to  his  desire^  he  does  so  at  his  own  peril.  In 
HasDson  v.  Hancock  the  jury  found  that  the  money  wa» 
paid  with  the  assent  and  concurrence  of  the  plaintiff; 
the  decision,  therefore,  merely  amounted  to  this,  that 
where  money  has  been  paid  over  with  the  assent  of  the 
party,  he  cannot  get  it  back.  Here,  it  is  true,  the  whole 
was  demanded :  the  defendant  said  he  should  pay  it  to 
Vol.  VIII.  Q  the 


Jacksoic 
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1828.  the  other  partyy  the  plaintiff  desired  him  not  to  do  so, 
— "~~  and  threatened  him  with  an  action*  That  was  a  plwn 
agamsi  espression  of  dissent;  the  defendant  therefore  paid  over 
the  money  at  his  own  peril,  and  having  paid  over  what 
could  not  have  been  recovered  from  him,  he  paid  it  in 
his  own  wrong.  Wilcoxon  could  not  have  recovered 
more  than  his  own  money,  without  proving  himself  the 
winner,  and  that  could  only  be  established  by  evidence 
of  his  having  done  an  illegal  act.  He  therefore  could 
not  have  recovered  the  money  deposited  by  the  plaintiff; 
and  the  defendant  having  paid  over  the  whole  after  the 
plaintiff's  prohibition,  which  was  valid  as  to  a  moiety  of 
the  stakes,  paid  over  that  moiety  wrongfully,  and  is 
liable  to  refund  it  to  the  present  plaintiff.  For  these 
reasons,  I  think  the  opinion  expressed  by  my  brother 
Hdroyd  at  the  trial  was  correct,  and  that  this  rule  must 
be  discharged. 

HoLROYD  J.  It  appears  to  me  now  as  at '  the  trials 
that  the  case  of  payment  to  a  stake-holder  differs  from 
that  by  one  party  to  the  other.  The  question  niade  at 
the  trial  was,  whether  it  was  necessary  for  the  plaintiff 
to  rescind  the  contract.  I  think  it  was  not ;  and  that 
he  did  sufficient  by  giving  notice  that  he  would  sue  the 
defendant  if  he  paid  over  the  money. 

LiTTLEDALE  J.  I  am  entirely  of  the  same  opinion. 
If  two  parties  enter  into  an  illegal  contract,  and  money 
is  paid  upon  it  by  one  to  the  other,  that  may  be  re- 
covered back  before  the  execution  of  the  contract,  but 
not  afterwards.  In  the  case  of  persons  entering  into  such 
a  contract  and  paying  money  to  a  stakeholder,  if  th^ 
event  happens  and  the  money  is  paid  over  without  dis- 
pute. 


Jacksow. 
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pute,  that  is  considered  as  a  complete  execntion  of  the        1828. 
contract,  and  the  money  cannot  be  reclaimed ;  but  if  the  - 

event  has  not  happened,  the  money  may  be  recovered.  agmmi 
With  respect  to  a  stakeholder  there  is  a  third  case,  viz. 
where  the  event  has  happened,  but  before  the  money 
has  been  paid  over,  one  party  expresses  his  dissent  from 
the  payment.  Under  such  circumstances  he  may  re- 
cover  it;  and  perhaps  it  may  then  be  said,  that  although, 
the  event  has  happened,  yet  the  contract  is  not  com« 
pletely  executed  until  the  money  has  been  paid  over, 
and  therefore  the  party  may  retract  at  any  time  before 
that  has  been  done. 

Rule  discharged. 


The  King  against  The  Inhabitants  of 
Wainfleet  All  Saints. 

UPON  an  appeal  against  an  order  of  two  justices  for  Sine»  the 
the  removal  of  B.  MarkweUy  his  wire  and  children,  «  MtUement 
from  the  parish  of  Wainjket  All  Saints  in  the  parts  of  byaiettdBnceof 
Undseyj  in  the  county  of  Lincoln^  to  the  parish  of  Horn*  |^^|^ai,proT^ed 
caate  in  the  same  parts  and  county,  the  sessions  quashed  ^  ^H^^^ 
the  order,  subject  to  the  opinion  of  this  Court  on  the  S^n^iT^' 
following  case.  ^  ^^^ 

°  Uiereforey 

The  pauper,  B.  Markwellj  previously  to  Lady-day  where  •  pauper, 

flnff^  that  itSo 

1 822,  hired  from  his  wife's  mother  seven  acres  of  land,  situ*  tute,  hired  land 
ated  in  die  parish  of  Homras/Jf,  which  she  then  rented  at  sumofiof.,aDd 
the  yearly  sum  of  8/.  is.  6d.j  and  for  which  the  pauper  J^j  ocra^'S** 
agreed  to  pay  her  the  same  rent,  and  35.  per  week^  in  J* iJholeyear, 
additionj  his  tenancy  to  commence  from  the  ensuing  ^^fT^tTda 
Lady-day.    No  time  was  specified  for  which  the  pauper  »» the  pamh, 
agreed  to  take  the  land,  but  he  occupied  it  from  the  the  land,  it  wm 

^  ^  ^     ,       held,  that  he 

>  Q  2  LoAf'  gained  a  iettle- 

ment. 
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1828.        iMdy^y  before  mentioned  for  three  years,  and  paid  the 

—"■"*        several  rents  as  they  became  due;  and  he  resided  and 

h^omm        slept  in  a  house  in  the  same  parish  (of  Homcasile)  for 

ants  of        upwards  of  forty  days  and  nights,  in  the  year  immediately 

subsequent  to  the  said  Lady-day  1822.     The  question 

for  the  opinion  of  this  Court  was,  whether  this  taking, 

followed  by  the  occupation  stated,  was  sufficient,  within 

(he  59  G.  S.  c.  50^  to  entitle  the  pauper  to  a  settlement 

in  the  parish  oli  Homcasile* 

Clarice  and  Hildyard  in  support  of  the  order  of  ses- 
sions. The  land  was  not  taken  for  a  year.  It  is  true, 
that  where  a  yearly  rent  only  is  reserved,  a  yearly 
tenancy  is  to  be  presumed.  But  here  there  was  also  a 
weekly  rent  reserved,  which  of  itself  would  raise  a  pre- 
sumption of  a  weekly  tenancy.  There  is  as  much 
reason  for  presuming  the  one  as  the  other,  and  it  is 
incumbent  on  those  who  are  against  the  order  of  ses- 
sions, to  shew  that  the  land  was  taken  for  a  year.  But 
it  could  not  be  hired  by  the  pauper  for  a  year,  because 
his  mother  was  tenant  only  from  year  to  year,  and  could 
not  give  to  the  pauper  an  interest  in  the  land  for  the  year 
commencing  on  a  future  day.  Besides  the  pauper  never 
resided  on  the  laud,  and  only  forty  days  in  the  parish. 
Now  by  the  59  G.  3.  c.  50.  the  legislature  has  required 
that  the  tenement  shall  be  taken  and  occupied  for  a 
year.  It  must,  therefore,,  have  been  intended  that  the 
tenant  should  reside  for  that  period  in  the  parish. 

Fynes  Clinton^  contra,  was  stopped  by  the  dourt 

Baylet  J.     The  case  states  that  the  pauper  hired 
,  of  his  wife's  mother  seven  acres  of  latid,  whith  she  then 

rented 
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rented  at  a  yearly  rent,  and  that  he  agreed  to  pay  her       1828. 
that  yearly  rent,  and  also  a  weekly  rent  of  three  shillings.       — - 
Prima  facie,  a  general  hiring  must  be  presumed  to  be  a       agahut 
yearly  hiring  {a)f  and  that  presumption'  is  the  stronger       mti  of 
where  the  subject  matter  of  the  hiring  is  land,  because       ^»*"*"« 
land  varies  in  its  value  at  different  periods  of  the  year. 
It  is  said  that  the  mother's  estate  was  determined  at  the 
end  of  the  current  year,  and  that  she  could  not,  there- 
fore, convey  to  the  pauper  an  interest  for  a  year  com- 
mencing on  a  future  day.     But  the  mother  was  tenant 
from  year  to  year.   She  had  an  interest,  therefore^  which' 
would  continue  beyond  the  year,  unless  something  was 
done  to  determine  it,  viz.  unless  six  months'  notice  to  quit 
was  given.    That  interest  she  conveyed  to  her  son.    I 
think,  therefore,  that  the  land  in  this  case  was  hired  for 
a  year.    The  other  objection  is,  that  no  settlement  was 
gained,  because  the  pauper  did  not  reside  on  the  land, 
although  he  resided  in  the  parish;  and,  secondly,  that  he 
did  not  reside  in  the  parish  for  a  year.  Before  the  59  G.  S. 
c,  50.  actual  residence  in  the  parish  for  forty  days  upon 
a  tenement  of  the  yearly  value  of  10/.  conferred  a  settle- 
ment, although  the  party  did  not  pay  any  rent  for  the 
forty  days.    But  the  59  G.  S.  c.  50.  altered  the  law  in 
that  respect,  and  the  language  of  that  statute  must  be 
abided  by  as  nearly  as  possible.     That  statute  enacts, 
that  no  person  shall  acquire  a  settlement  in  any  parish 
by  reason  of  dwelling  for  forty  days  in  any  tenement 
rented  by  such  person,  unless  certain  conditions  therein 
mentioned  be  complied  with.     It  seems,  therefore,  that 
residence  for  forty  days  will  be  sufficient  to  confer  a 
settlement,  if  the  otlier  requisites  of  the  act  be  complied 

{a)  Doe  ▼.  Broumi  8  Eatt,  165.     Doe  t.  FFa/fi,  7  7*.  A.  89. 

Q  3  with. 
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1828.  with.  Now  it  requires,  anuMig  other  things,  if  the  tene* 
ment  consist  of  land,  that  it  should  be  hired  and  oocu-* 
pied  for  the  term  of  one  year  at  and  for  the  sum  of  102., 


Hm  Kura 


uts  of       and  that  the  rent  for  that  period  should  be  paid«    Here 


WjuvrLm* 


all  those  requisites  have  been  complied  with.  It  does 
not  appear,  therefore,  to  be  essential  in  this  case  thai 
the  pauper  should  have  continued  in  the  parish  for  the 
jear.  It  is  sufficient  that  he  resided  in  the  parish  for 
forty  days^  provided  he  hired  and  occupied  the  hind  in 
the  parish  for  the  year,  and  paid  the  rent  for  that  period. 
The  pauper,  therefore^  gained  a  settlement  in  Homcastief 
and  the  order  of  sessions  was  wrong. 

HoLBOTD  J.  For  the  reasons  given  by  my  brother 
JBaifieyf  I  am  of  opinion  that  the  land  was  clearly  hired 
for  a  year,  and  that  since  the  59  6.  S.  c.  50.  a  residence 
for  forty  days  in  a  parish  is  sufficient  to  confer  a  settle* 
ment,  provided  the  other  requisites  in  that  act  be  com- 
plied with. 

LiTTLEDALE  J.  concurred. 

Order  of  sessions  quashed  (a). 

(a)  See  Rex  t.  Barham,  uite,  99. 
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1828. 


Doe  on  the  demise  of  Chaules  Wakeman  Long 

against  Henry  Prigg. 

'P'JECTMENT  to  recover  one-seventh  share  of  cer*'  Deviaeto^. 

"^       -----  for  life,  re- 


tain lands  in  the  several  parishes  of  Ripple  and  jog^^J^ 


unio 


Uptofff  in  the  county  of  Worcester^  which  the  lessor  of  '^^^^^^ 
the  plaintiff  claimed  to  be  entitled  to  under  the  will  of  •'• "?  f-  }^:» 

'^  and  tbeir  heirs 

one  fK  Shipman.     At  the  trial  at  the  Spring  assizes  forever;  the 

rents  and  profits 

1827,  ibr  the  county  of  Worcester,  the  plaintiff  was  non-  to  be  divided 

suited,  with  liberty  to  move  to  enter  a  verdict  for  the  in  equal  pro- 

plaintifi^  if  this  Court  should  be  of  opinion  that  he  M^Aawi* 

was  entitled  to  recover;  and  upon  that  motion  being  jjj|f *^ ^5jlf* 

made  in  the  subsequent  term,  it  was  agreed  that  the  •••'•^▼i««*' 

vefored  to  the 

&cts  should  be  stated  in  the  form  of  a  case,  as  fbl-  testator's  death, 

and  not  that  of 

lows :  —  W.  Shipman  being  seised  in  fee  of  the  premises  the  tenant  for 
in  question,  made  his  will,  which  was  duly  executed 
and  attested,  so  as  to  pass  real  property,  and  bore  date 
the  6th  day  of  FAruary  1782 ;  and  by  his  will  devised 
the  pren&ise?  in  questi(Mi  with  others  to  his  mother,  for 
her  natural  life  only.  And  after  the  death  of  his  mother 
to  his  wife  for  her  natural  life  only.  He  then  devised 
as  follows :  —  ^  and  from  and  after  the  decease  of  my 
mother  and  wife,  I  give  and  bequeath  all  the  above- 
mentioned  premises  unto  the  surviving  children  of  JVil-' 
liam  Jennings,  of  Buckley,  in  the  county  of  Worcester  ^ 
and  o{John  Warren,  o{  Phelps,  in  Twimng,  Gloucester^ 
shire,  and  to  their  heirs  for  ever ;  the  rents  and  profits 
to  be  divided  between  them,  in  equal  proportions,  share 
and  share  alike.**  He  then  devised  other  real  pro- 
perty immediately  to  his  wife  in  fee.    The  will  further 

Q  4  con- 
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1828.       contained  the  following  clause : — <^  And  wherea^  I  now 
~      .  stand  indebted   to  Mr,  John  JoneSj  of  LulsUy  Hill^ 

Dos  dciii* 

Long  (which  said  John  Jones  was  the  father  of  the  testator's 
Paioo.  wife)  in  a  considerable  sum  of  money  upon  bond ;  now 
if  tlie  said  Mr.  Jones  will  at  the  time  of  my  death  give 
up  the  said  bond  to  my  executrix  hereafter  named 
(testator's  wife),  and  not  insist  upon  the  payment  of 
the  money,  all  the  above  devises  respecting  his  daugh- 
ter stand  good;  but  if  he  demands  payment  of  the 
money,  it  is  my  will  that  all  the  above  devises  to  my 
wife  shall  be  void  and  revoked,  and  she  shall  have, 
nothing  but  what  was  settled  on  her  before  marriage. 
And  in  that  case  I  give  and  bequeath  unto  my  mother 
all  the  abbvc'-mentioned  estates,  real  and  personal,  for 
her  natural  life  only*  And  from  and  after  her  decease 
to  the  surviving  children  of  JV.  Jennings  aforesaid  and 
J.  Warren^  and  to  be  divided  amongst  them  as  above 
mentioned." 

The  testator  died  in  August  1785,  without  having 
altered  or  revoked  the  above  in  part  recited  will.  At 
the  time  of  the  testator's  death,  there  were  living  his 
mother  and  wife,  six  children  of  the  said  fV.  Jennings^ 
and  one  child  of  the  said  J.  Warren^  who  was  a  daugh- 
ter, and  afterwards  married  one  Wakeman  Long,  and 
was  the  mother  of  the  lessor  of  the  plaintifl^  who  was 
her  heir  at  law,  and  attained  tlie  age  of  twenty-one 
years  in  September  1823.  It  did  not  appear  that  the 
said  J.  Jones  ever  claimed  his  debt,  and  the  wife  of  the 
testator  took  the  estates  and  interests  given  and  be- 
queathed to  her  by  her  husband's  will,  and  eiyoyed  the 
same  until  her  death.  The  testator's  wife,  who  was  the 
surviving  tenant  for  life,  died  in  the  year  1810.  J.  War' 
ren*s  daughter  died  in  the  year  1803,  and  at  the  time 

of 
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of  the  death  of  the  testator's  wife  in  1810,  there  «wwe       18S8. 
only  four  children  of  IF.  Jennings  then  surviving.    The       -^— - 

Dos  deow- 

question  for  the  opinion  of  the  Court  is,  to  what  period        Lokq 
the  words  surohing  children  shall  refer.  P«iaQ. 

The  case  was  argued  at  the  sittings  after  Hilaty 
temiy  by 

Curmood  for  the  plaintiff.  The  expression  <^  surviv- 
ing children/'  in  this  will,  refers  to  the  period  of  the 
testator's  death.  If  it  were  not  so,  the  devise  to  the 
children  would  have  different  efiects,  according  to  the 
deteraiination  of  the  testator's  father*in*law  as  to  the 
bond  debt;  for  if  he  claimed  it,  the  devise  in  remainder 
would  take  eflfect  on  the  death  of  the  testator's  mother; 
but  if  he  released  it,  that  devise  would  not  take  effect 
until  after  the  death  of  the  testator's  wife.  Besides, 
it  is  a  general  rule,  that  where  a  remainder  can  be  taken 
as  vested,  it  shall  never  be  construed  as  contingent, 
Ives  v«  L^e{a).  Here,  if  the  devise  to  the  children 
is  referred  to  the  death  of  the  testator,  it  will  give  a 
vested  remainder;  but  if  to  the  death  of  the  tenants 
for  life,  the  remainder  to  the  children  will  be  contingent. 
Bose-  V.  Hill  {b)  is  expressly  in  point.  There  the  testator 
devised  to  his  wife  for  life,  and  after  her  decease  to  A^  T., 
vAf.)  W^  and  N.^  his  sons  and  daughters,  and  the  sur- 
vivors and  survivor  of  them;  and  it  was  held  that  the 
words,  ^*  survivors  or  survivor,"  related  to  the  death  of 
the  testator.    Doe  v.  Lawson  (c)  b  to  the  same  effect 

6.  B.  Cross  contrti.     It  was  said  by  Sir  fV.  Grant  in 
Kewion  v.  jfyscough  {d),  that  the  operation  of  a  devise 

(a)  3  7.  R.  488.  (5)  3  Burr,  1881. 

(c)  3  East,  S78.  (<f)  19  Vet.  534. 

does 


^M  CASES  IN  EASTER  TERM 

18S8.  does  not  depend  upon  any  technical  fi>nn  of  words,  but 
"— ■"  upon  the  apparent  mtention  of  the  testator,  collected 
Long  *  either  from  the  particular  disposition,  or  the  general 
SuGa.  *  context  of  the  will.  Now  to  refer  the  words,  •*  surviving 
children,''  in  this  case,  to  the  death  of  the  testator, 
would  be  an  unnatural  construction,  for  it  cannot  be 
supposed  that  he  meant  to  provide  for  a  contingency 
to  happen  in  his  own  lifetime;  for  be  might  at  any 
time  make  a  new  disposition  of  his  property,  if  any 
contingency  happened  to  disturb  that  which  had  pre- 
viously been  done,  Hmses  v.  H€nbes{a).  In  Stringer 
t.  PhiUips{b),  Rose  v.  HiU^  and  Doe  v.  Ltnos&ny 
words  of  survivorship  were  certainly  referred  to  the 
death  of  the  testator;  but  in  each  of  those  eases  the 
devise  was  to  certain  individuals  named,  and  not  to  a 
class,  and  there  were  previous  words,  making  the  de-^ 
Tisees  tenants  in  common,  and  to  avoid  the  diflSculty  of 
reconciling  the  two  parts,  the  period  of  survivorship 
was  referred  to  the  death  of  the  testator.  Bat  in 
recent  cases  the  courts  have  leant  against  that  covt^ 
atniction.  Brawn  v.  Bigg{c).  In  Hoghton  v.  ff^it-^ 
greave{d)f  the  deidse  was  to  the  testator's  widow  for 
life,  and  then  to  certain  nephews  and  nieces,  *'  the 
survivors  or  survivor  of  them ;"  and  these  words  were 
held  to  apply  to  those  who  survived  the  widow.  ZHd^ 
rqj/dj.  There  the  estate  was  to  be  converted  from  real 
to  personal  before  it  was  divided.]  In  Cripps  v.  Wd" 
coU{e\  words  of  survivorship  were  referred  to  the 
period  of  division  and  enjoyment,  although  no  change 
was  to  be  made  in  the  nature  of  the  property. 

Cur,'  ado.  xmli, 

(o)  1  r«i.  sen.  14  (ft)  1  Bq,  Ctu  Abr,  292. 

(c)  7  Ves,  279.  (rfj  U.^W.  146. 

(«}  AMad.n 

Baylet 
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Batlet  J.  now  deUvered  the  jadgmcnt  of  the  Court        1888. 
The  question  in  this  case  arose  upon  the  will  of  WiUiam  ~ 

Skipman^  and  depended  npon  the  eflBsct  of  a  limitation  Lom 
in  remainder  to  the  surrim^  children  of  JVUUam  Jtn^  Puao. 
Tdngz  and  John  Warren  and  their  heirs.  By  the  will 
the  testator  devised  to  his  mother  for  her  natural  life 
only,  reminder  to  his  wife  for  her  natural  life  only^ 
remainder  to  the  surviving  children  of  WiUiam  Jenmngg 
and  John  Warrefif  and  their  heirs  for  ever^  the  rents 
and  profits  to  be  divided  between  them  in  equal  pro^ 
portions,  share  and  share  alike ;  but  in  a  given  event 
he  revoked  the  devise  to  his  wife,  and  gave  to  his 
mother  for  her  natural  life  only,  and  from  and  after  her 
decease  to  the  surviving  children  of  William  Jenmnjp 
afiuesaid,  and  Jaikn  Warren^  and  to  be  divided  amongst 
them  as  above  mentioned.  The  persons,  therefore^ 
coming  within  the  description  of  "  the  surviving  chil» 
dren,"  &G.  were  to  take  in  possession  in  the  one  case  upon 
the  deaths  both  of  the  mother  and  wife^  and  in  the  other 
case  npon  the  death  of  the  mother  only.  The  question 
is,  when  they  were  to  take  in  interest^  whether  they  were 
to  take  vested  estates  in  remainder  immediatdy  upon 
the  death  of  the  testator,  or  whether  their  estates  were 
to  be  contingent  till  the  mother  and  the  wife,  in  the  one 
case^  and  the  mother  in  the  other,  died.  There  is  no 
doubt  but  that  upon  an  ordinary  limitation  by  way  of 
remainder  to  a  class,  as  children,  grandchildren,  &c.  all 
who  are  in  esse  at  the  time  of  the  death  of  the  testator 
take  vested  (and  consequentiy  transmissible)  interesis  im* 
mediately  upon  the  testator's  death,  and  that  all  who  come 
in  esse  before  the  particular  estates  end,  and  the  limit- 
ation takes  effect  in  possession^  are  to  be  let  in,  and  take 
a  vested  interest  as  soon  as  they  come  in  esse^  and  that 

they 
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1888v  they  and  their  representatives  will  take  as  if  they  had 
J~^^  been  in  esse  at  the  testator's  death.  This  is  settled  by 
^*«  Baldwin  v.  Karoer  (a),  JSoe  v.  Penyn  (i),  Doe  v.  DoT' 
Puoa.  «»//(c),  Meredith  v.  Meredith  {d)^  and  22^&  v.  C!re- 
kr  (^).  There  is  no  doubt  also  but  that  a  limitation  by 
way  of  remainder  to  such  children,  &c.  as  shall  be  in 
esse  at  the  time  when  the  particular  estate  ends,  and  the 
remainder  is  to  take  eflfect  in  possession,  is  a  contingent 
remainder,  because  it  depends  upon  the  event  of  any 
of  3uch  children  continuing  in  esse  until  the  particular 
estates  end.  This  is  clear  from  Boe  v.  Briggs  {/)•  Had 
this  devise,  therefore^  been  merely  to  the  children  of  Jisi»» 
nings  and  Warren^  there  would  have  been  no  difficulty 
in  the  case.  It  would  have  &llen  within  the  class  of 
cases  to  which  Baldwin  v.  Karoer  belongs.  The  diffi- 
culty arises  upon  the  addition  of  the  word  surviving^ 
and  upon  the  meaning  to  be  given  to  that  word.  If 
this  word  refers  to  the  time  of  the  death  of  the  testator, 
all  the  children  who  should  be  living  at  the  testator's 
death,  and  all  who  should  come  in  esse  before  the  life 
estate  ceased,  or  their  representatives,  would  be  entitied, 
and  the  interests  would  vest  in  every  child  in  esse  at 
the  testator's  death,  and  in  every  one  who  came  in  esse 
afterwards  during  the  continuance  of  the  particular 
estate.  If  this  word  refers  to  the  death  of  the  survivor 
of  the  mother  and  wife  in  one  event,  or  to  the  death  of 
the  mother  in  the  other,  the  remainder  to  the  children  is 
contingent,  and  the  only  persons  entitied  will  be  such 
children  as  were  living  when  the  wife  died.  The  law 
inclines  to  such  a  construction  as  will  tend  to  vest  a 

(a)  Covop.  309.  (6)  5  T,  R,  484. 

(c)  5  T.  R.  518.  (rf)  lO  East,  SOS. 

(f)  SB.iC.  866.  (/)  16  Eatt,  406. 

remain- 
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'remainder,  unless  a  contrary  intention  appears,  because  .1888. 
contingent  remainders  are  in  tlie  power  of  the  particular 
tenant,  and  may  be  destroyed;  and  it  is  more  likely  the  l^«o 
testator  should  have  intended  that  the  limitations  he  Pv.oq. 
made  should  be  secure,  than  that  they  should  be  liable 
to  be  defeated ;  but  where  the  intention  is  clear  that  the 
testator  meant  what  would  make  the  remainder  con- 
tingent, bis  intention  must  prevail. 
'  We  have  endeavoured,  without  success,  to  find  a  case 
exactly  circumstanced  as  this  is,  where  upon  a*  devise 
by  way  of  remainder  to  a  class,  as  this  is,  words  of  sur*- 
vivorship  have  been  held  to  apply  to  the  death  of  the 
testator;  but  there  are  so  many  in  which  upon  a  devise 
or  bequest  to  individuals  they  have  been  held  so  to 
apply,  that  we  tliink  we  are  warranted  in  saying  that 
that  is  the  right  construction  in  this  case.  In  Wilson 
V.  Bagley  (a),  where  testator  bequeathed  certain  lease- 
holds for  lives  and  years  for  the  benefit  of  his  two- sons, 
Mark  and  John,  and  their  issuci  but  if  they  died  un* 
married  and  without  issue,  his  will  was,  that  his  daugh- 
ters, Mary,  Sarah,  and  Catherine,  and  the  survivors  and 
survivor  of  them,  and  their  assigns,  should  be  permitted 
to  receive  the  rents,  &c.  as  tenants  in  common,  and  not 
as  joint  tenants,  the  House  of  Lords  decided  that  the 
words  of  survivorship  amongst  the  daughters  applied  to 
the  death  of  the  testator,  not  to  the  death  of  the  sur- 
vivor of  Mark  and  John  /  and  that  upon  the  deaths  of 
Mart  and  Johfi'  without  issue,  not  only  one  daughter 
who  survived  them,  but  the  representatives  of  two  other 
daughters  who  died  before  them,  were  entitled.  In 
Perry  v.  Woods  (6),-  where  stock  was  bequeathed  iti  trust 
for  Ann  Darby  for  life,  and  if  she  died  without  children, 

(a)  3  Bro.  ParU  Ca.  198.  (6)  5  Veu  205. 

the 


uffoimt 
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1828.        the  executors  were  to  pay  the  principal  to  JV.  and  JM» 
^     ,  PrictloWf  share  and  share  alike,  or  to  the  surrivor  oT 

Bob  dmUL 

liOMo  them,  Sir  P.  Ardefij  Master  of  the  Rolls,  held,  that  these 
words  of  surviyorship  applied  to  the  testator's  deatbf 
not  to  Jiin  Darius ;  and  that  though  John  PruMcm 
alone  sorrived  Jnn  Dariy^  he  was  not  entitled  to  the 
whole  stock,  but  that  the  representatives  of  WUliam  were 
entitled  to  a  moiety.  Roebuck  t.  Dean  (a)  is  exactly 
similar :  lOOCtf.  stock,  bequeathed  in  trust  to  pay  the  di- 
▼idenifs  toE.B*  for  life,  and  after  her  decease  the  lOOOf. 
to  be  equally  divided  between  five,  and  to  the  survivors 
or  survivor  of  them,  and  this  was  held  to  vest  in  the  five^ 
at  the  death  of  the  testatrix.  In  Maberfy  v.  Sfyvde  {b)f 
where  land  was  devised  for  sale,  and  the  interest  of  the 
produce  was  to  be  paid  to  testator's  son  Sanmd  for  life, 
and  upon  his  death  the  principal  was  to  be  transferred 
to  his  children,  if  any,  otherwise  to  two  nephews  and  a 
niece,  in  equal  proportions,  share  and  share  alike^  issue 
to  take  the  parent's  share,  with  benefit  of  survivorship 
between  the  nephews  and  niece :  and,  upon  a  question 
between  a  nephew  who  survived  Samud,  and  the  repre- 
sentative of  the  other  nephew  and  niece,  Arden,  Master 
of  the  Rolls,  said,  **  On  the  bliiid  words,  with  bene^ 
^  survivorship^  the  safest  and  soundest  construction, 
best  warranted  by  the  authorities,  most  beneficial  to  the 
parties,  and  most  likely  to  have  been  intended,  was  to 
apply  them  to  such  as  should  survive  the  testator^  not 
to  let  it  remain  in  contingency,  and  vest  only  in  such  as 
should  happen  to  survive  Samuel^  with  the  chance  of  the 
whole  being  lost,  and  a  total  intestacy  after  the  death  of 
Samuel  occasioned."    In  Edwards  v.  S]f7nons{c\  where 

(a)  4  Bro.  Cka.  Co.  405.  (6)  5  Vet.  45a 

(e)  S  Manh.  24*    6  T^tunt.  215. 

lands 
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lands  were  devised  to  trustees  in  trust,  to  apply  the        18S8. 
rents  to  the  maintenance  of  six  younger  children,  till        *— — 

Dos  deiv* 

the  youngest,  Elizabeth,  should  attain  twenty-one,  and  Long 
on  her  attaining  twenty-one,  then  to  the  six,  and  the  Fajoq. 
survivors  and  survivor  of  them,  their  heirs  and  assigns 
for  ever,  as  tenants  in  common,  and  one  of  the  six  sui> 
vived  the  testator,  but  died  before  Elizabeth  attained 
twenty-one,  the  Court  of  Common  Pleas  certified  to  the 
Court  of  Chancery  that  he  had  a  share,  which  at  his 
death  descended  upon  his  heir;  so  that  the  Court  of 
Common  Pleas  must  have  considered  the  words  ^^  the 
survivors  and  survivor"  as  applying  to  the  period 
of  the  testator's  death,  not  to  the  period  of  EUzabetW% 
attaining  twenty-one.  In  Rose  v«  Hill  (a),  which  was 
cited  in  argument,  in  Doe  v.  Sparr&m  {b)  and  in  Ckyton 
y.  Ijme  {c\  words  of  survivorship  were  referred  to  the 
period  of  the  testator's  death,  not  to  any  ulterior  time  in 
the  case  of  devises  of  land ;  and  in  Lord  Bindon  v*  Lord 
St^lk  {d\  and  other  cases  in  Chancery,  they  have  been 
referred  to  the  same  period  upon  personal  bequests. 

In  many  indeed,  if  not  in  most  of  these  cases,  this 
has  been  a  necessary  construction,  because  the  devises 
or  ^fts  were  not  to  a  class,  but  to  individuals :  they 
were  to  take  as  tenants  in  common ;  there  was  no  spe« 
cific  definite  period  but  the  testator's  death  to  which  the 
words  of  survivorship  could  apply ;  and  it  would  have 
been  inconsistent  with  the  tenancy  in  common  to  have 
applied  them  to  any  later  period ;  but  that  objection 
does  not  apply  to  the  cases  of  Wilson  v.  Bayley,  Perry 
V.  Woods,  Idoberly  v.  Strode,  and  Edwards  v.  Symons,  . 
because  in  the  first  three,  there  was  the  altemadve 
between  the  testator's  death  and  the  death  of  the  tetnant 

(a)  J9ufT.lS81.  (1)  13Au<,S50i 

(e)  SB. i'  A,  656.  {d)  1  P.  Jfms.  96. 

for 
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18S8.        for  life;  and  ia  the  last,  between  the  testator's  death 
■■"""        and  the  youngest  child  Elizabeth*s  attaining  twenty-one- 

•DoK  deal* 

Long  Aud  the  testator's  death  is  in  this  case  so  much  the 
Puco.  more  rational  period,  so  much  the  more  likely  to  have 
been  intended,  and  falling  in,  as  it  does,  with  the  rule  of 
law  for  vesting  estates  as  soon  as  they  may,  instead  of 
leaving  them  contingent,  that  we  are  of  opinion  that 
the  estate  here  vested  in  remainder  immediately  upon  the 
testator's  death,  in  the  then  children  of  Jennings  and 
Warren ;  and  that  upon  the  deaths  of  those  who  died 
after  the  testator,  and  before  the  testator's  widow,  their 
sevenths  descended  upon  their  respective  heirs  at  law ; 
and,  consequently,  tliat  the  lessor  of  the  plaintiff  is  en«^ 
titled  to  recover  one-seventh«  A  verdict,  therefore, 
must  be  entered  accordingly,  and  the  postea  delivered 
to  the  plaintiff. 

I  have  not  entered  into  a  detailed  examination  of  the 
cases  cited  for  tlie  defendant,  because  no  one  of  them  is 
in  point :  none  of  them  bear  closer  upon  this  case  than 
'  WUson  V.  Bayktfj  and  the  other  cases  I  have  stated ; 
and,  as  &r  as  they  differ  from  these  cases,  we  think 
these  cases  preferable. 

Postea  to  the  plaintiC 


The  King  against  The  Inhabitants  of  Bromyard. 

S^*  Sif"*  U  ^^^  appeal  by  E.  West^  against  a  rate  or  assess- 
•gmintt  A  poorw  meut,  made  for  the  relief  of  the  poor  of  the  town- 

nte,  the  set-  ^  ^ 

■ions  iMTe  do     ship  of  Bromardf  in  the  county  of  Hereford^  bearing 

juritdictioQ  to 

qimhUiento    date  the  9th  of  Naoember  1827,  the  sessions  quashed 

Ibr  ft  defect  ep- 

peviog  on  tiie  flioe  of  the  ntte  itself,  unlew  thet  defect  be  ipecificd  in  the  notice  as  ft  c«ue 

ofsppod. 

the 
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the  rate  with  lO^.  costs,  to  be  paid  by  the  respondents,        1828. 
subject  to  the  opinion  of  this  Court  on  the  following  I^ 

case :  —  agahut 

Tbe  InbabiU 

The  particular  grounds  of  appeal  stated  and  specified  anu  of 
in  the  notice  of  the  appellant  were  only,  **  that  he  was 
over^rated  in  the  said  rate  or  assessment  in  respect  of 
the  yearly  value  of  the  lands  and  tenements  for  and  in 
respect  of  the  occupation  of  which  he  was  assessed  or 
charged  in  the  said  rate  or  assessment;  and  also  that  no 
part,  or  a  very  small  part  only,  of  the  lands  and  tene* 
ments  in  respect  of  which  he  was  assessed  and  rated  in 
the  said  rate  or  assessment,  was  situate  in  the  said  town ; 
and  also  that  he  did  occupy  no  rateable  property,  or 
rateable  property  to  a  much  less  amount  than  that  for 
which  he  was  so  rated  and  assessed  in  the  said  rate."  On 
the  rate  in  question  being  produced,  it  appeared  to  be 
intitled  <^  An  assessment  made  upon  the  several  occu- 
piers of  lands,  tithes,  and  hereditaments  in  the  town  of 
Bromyardf  in  the  county  of  Hereford,  of  1&  in  the 
pound  for  the  necessary  use  of  the  poor  and  other  pur* 
poses  relative  to  the  acts  of  parliament,  granted  at  a 
committee  meeting  the  9th  day  of  November  18279  by 
T.  B.  derk,  and  C.  5.  L.  dean  of  St.  Asaph,  two  of 
hb  Majesty's  justices  of  the  peace  in  and  for  the  said 
conn^  of  Hereford J^  The  property  in  respect  of  which 
the  appellant  and  several  others  were  rated  was  specified^ 
but  the  property  in  respect  of  which  the  majority  were 
rated  was  not  stated,  the  names  of  the  persons  and  the 
sums^  only  being  inserted.  It  was  contended,  that  the 
court  of  quarter  sessions  ought  not  to  examine  or  en- 
quire into  this  objection  to  the  rate,  or  to  take  notice  of  ^ 
it,  as  it  was  not  specifically  pointed  out  by  the  notice 
of  appeal*    The  sessions,  however,  determined  other* 

Vol.  VIII.  R  wise^ 
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1828.       wise,  and  on  this  objection  quashed  the  rate,  subject  to 
the  opinioii  of  this  court. 

The  Knvo 
tigainst 
Hie  Inhabit- 
ants of  Justice  in  support  of  the  order  of  sessions.     The 

rate  in  this  case  was  illegal,  and  void  on  the  face  of  it, 

because  it  did  not  specify  the  property  in  respect  of 

which  the  assessment  on  each  indtvidaal  was  made. 

Rex  V.  Air  and  Colder  Navigation  {a)»    Tlie  sessions, 

therefore,  were  bound  upon  inspection  of  the  rate  itself 

to  quash  it.     It  is  true  that  the  statute  41  G.21«  c^^S* 

s.  4>.  prohibits  the  justices  from  examining  or  enquiring 

into  any  other  causes  of  appeal  than  those  mentioned  in 

the  notice.     But  the  examination  and  enquiry  there 

mentioned  import  an  investigation  of  the  cause  of  appeal 

by  extrinsic  evidence.     Here  the  defect  in  the  rate  ap« 

peared  upon  inspection,  and  no  examination  or  enquiry 

by  extrinsic  evidence  was  necessary  to  enable  the  justices 

to  quash  the  rate. 

Campbell,  contrik,  was  stopped  by  the  Court. 

Bayley  J.  There  can  be  no  doubt  that  it  ought  to 
appear  on  the  face  of  the  rate  in  re^ot  of  what  pro- 
perty the  assessment  is  made  upon  each  individual 
charged  in  the  rate ;  and  if  the  omission  of  that  statement 
had  been  pointed  out  by  the  notice  as  otieof  the  grounds 
of  appeal,  it  would  have  been  a  suffictetit  groond  for 
quashing  the  rate.  In  many  instances  the  speoificaltoa 
of  the  property  in  respect  of  which  the  assessament  is 
inade  will  give  no  furthar  information  to  tbe  parties 
to  be  afiected  by  the  rate  than  the  fact  of  theit*  having 

been 
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been  rated  at  a  specific  sum.     But  still  the  party  rated       1828. 

has  a  right  to  know  in  respect  of  what  property  he  is 

rated*  in  order  that  if  he  is  over-rated  in  respect  of  that       agahut 

'^  .  The  Inhabit. 

proper^  he  may  appeal.  If,  however,  he  be  satisfied  ants  of 
with  the  amount  of  the  sum  for  which  he  is  rated,  he  will 
not  appeal,  because  it  will  not  be  his  interest  to  have  the 
rate  corrected*  By  the  statute  41  G.  3.  c.  23.  the  legis- 
lature intended  to  limit  the  expense  of  appeals,  and  to 
lessen  the  labour  of  the  justices  at  sessions.  By  the 
fourth  section  it  is  enacted,  '*  that  all  notices  of  appeal 
against  any  rate  shall  be  in  writing,  &c.,  and  that  the 
particular  causes  or  grounds  of  appeal  shall  be  stated 
and  specified  in  such  notice ;  and  upon  the  hearing  of 
any  appeal  from  or  against  any  such  rate,  the  court  of 
general  or  quarter  sessions  to  which  such  appeal  shall 
be  made  shall  not  examine  or  enquire  into  any  other 
cause  or  ground  of  appeal  than  such  as  are  or  is  stated 
and  specified  in  the  notice  of  appeal."  Now,  suppose 
there  were  no  notice  of  appeal  whatever,  could  the 
sessions  quash  the  rate  upon  the  grdund  that  it  was  bad 
for  a  defect  apparent  on  the  face  of  it  ?  Clearly  not 
Or  could  the  sessions  quash  the  rate  for  such  a 
defect,  if  a  general  notice  of  appeal  were  given,  with- 
out specifying  any  cause  ?  They  certainly  could  not^ 
because  the  statute  prohibits  their  enquiring  into  any 
causes  of  appeal  except  those  mentioned  in  the  ntotice. 
For  the  same  reason  they  cannot,  in  a  case  where 
certain  causes  of  appeal  are  specified  in  the  notice,  go 
into  others  not  specified.  It  is  said  that  the  words 
^*  examine  and  enquire"  are  applicable  to  those  cases 
6nly  where  extrinsic  evidence  is  required  to  shew  the 
defect  in  the  rate,  and  not  to  cases  where  the  defect 

R  2  appears 


Beomtakd* 


\ 
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1828.  appears  on  the  &ce  of  it  But  we  should  not  do 
■"■""  lustice  to  the  intention  •  of  the  legislature  if  we  entered 
againti  ^  into  SO  Very  critical  an  examination  of  the  language 
ants  of  of  the  act  When  the  language  of  a  deed  is  made  the 
subject-matter  of  discussion,  in  order  thereby  to  ascertain 
its  legal  effect,  it  may  be  said  to  be  the  subject  of  ex- 
amination and  enquiry.  It  has  been  said  that  this  rate 
is  illegal  and  void  on  the  face  of  it,  because  the  property 
ia  respect  of  which  the  assessment  is  made  is  not  spe- 
cified. I  am  of  opinion  that  it  is  not  illegal  and  void 
on  that  ground,  unless  that  be  pointed  out  as  ft  specific 
cause  of  appeal  in  the  notice.  That  is  one  ground  of 
objection  which  will  render  the  rate  liable  to  be  quashed. 
But  if  no  objection  be  made  on  that  ground  it  will  be 
good.  In  Rex  v.  Air  and  Colder  Navigation  {a)  the 
objection  was  specifically  pointed  out  in  the  notice  of 
appeal. 

HoLROTD  J.  It  seems  to  me  that  the  sessions  had 
ho  jurisdiction  to  consider  this  objection,  unless  it  was 
specified  in  the  notice  as  a  ground  of  appeal.  They  had 
no  jurisdiction  whatever  over  the  rate,  unless  the  notice 
required  by  the  statute  was  given,  except  in  the  case 
provided  for  by  the  fifth  section,  whereby  it  is  enacted, 
^*  that  by  consent  of  the  overseers  and  of  other  persons 
interested  the  Court  may  proceed  to  hear  and  determine 
the  appeal  although  no  notice  have  been  given,  or  upon 
grounds  of  appeal  not  stated  or  mis-stated  in  such  written 
notice  where  any  notice  shall  have  been  given  in  writing/' 
It  has  been  argued,  that  the  words  **  examine  and  enquire'* 
are  to  be  construed  more  narrowly  than  their  natural 

(a)  ftB.tcns. 

import 
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Import  warrants,  and  the  object  of  the  legislature  seems  1828* 
to  require.  The  fourth  section  requires  that  all  notices  — *-*• 
of  appeal  shall  be  given  in  a  particular  manner,  and  that       agaihm 

Tht  Iniwbit- 

the  particular  causes  or  grounds  of  appeal  shall  be  utsof 
specified  in  the  notice.  So  fiir  that  section  is  directory,  roxtaro. 
but  in  what  follows,  it  is  not  merely  directory  but  pro^ 
hibitory.  It  goes  on,  **  and  uponr  the  hearing  of  any 
appeal  from  or  against  such  rate,  the  court  of  quarter 
sessions  shall  tiot  examine  or  enquire  into  any  other  cause 
or  ground  of  appeal  than  such  as  are  stated  and  specified 
in  the  notice  of  appeal."  Construing  this  clause  ac- 
cording  to  the  natural  import  of  the  words  used,  I  think 
that  it  means,  that  the  sessions  shall  not  enter  into  any 
other  causes  of  appeal  than  those  specified  in  the  notice; 
but  assuming  the  meaning  of  the  words  "  examine  or 
enquire"  to  be  doubtful,  I  tliink  we  ought  to  put  upon 
the  clause  tliat  construction  which  will  have  the  effect  of 
preventing  **  the  quashing  of  rates,"  the  inconvenience 
mentioned  in  the  recital,  which  it  was  the  object  of  the 
statute  to  remedy;  and  construing  tlie  clause  with  re- 
ference to  that  object,  I  think  that  the  sessions  had  no 
power  to  enter  into  any  other  causes  of  appeal  than 
those  stated  in  the  notice;  and  that  being  so,  I  think 
that  we  roust  hold  that  the  sessions  had  no  jurisdiction 
to  quash  the  rate  upon  the  ground  that  the  property  in 
respect  of  which  the  assessment  was  made  was  not 
described,  because  that  was  not  specified  in  the  notice  as 
a  cause  of  appeal. 

LiTTLEBALE  J.  By  the  statute  of  the  4f$Eliz.  c.2., 
tlie  rate  was  to  be  made  upon  every  inhabitant  in  respect 
of  certain  descriptions  of  property.  The  property  in  re^ 
spect  of  which  individuals  are  assessed  ought,  therefore, 

11  3  to 
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1 828.       to  be  specified  in  the  rate  for  two  purposes :  first,  that  the 

parties  rated  may  see  whether  they  have  the  property, 

agtdnat       and  that  it  is  the  sabject  of  the  rate;   secondly,  that 

Tlie  Inhabit-  •*  . 

ants  of  Other  persons  may  see  whether  the  rate  be  equally 
assessed.  IF  the  property  be  not  specified,  the  rate  is 
defective  and  informal,  and  that  informality  is  a  ground 
of  appeal,  provided  it  be  made  the  subject  of  appeal 
by  giving  the  required  notice.  The  41  G.  3.  c.  23.  5. 4. 
says,  that  the  sessions  shall  not  examine  or  enquire 
into  any  other  cause  of  appeal  than  such  as  are  specified 
in  the  notice.  It  is  true  that  in  this  case  there  was 
a  defect  on  the  face  of  the  rate  itself  which  would, 
.  dierefore,  appear  on  inspection.  But  if  neither  the 
person  whose  property  is  omitted,  nor  others  who 
have  an  interest  that  the  rate  should  be  equal,  make 
the  omission  of  such  property  a  ground  of  complaint, 
the  justices  have  no  jurisdiction  to  quash  the  rate  on 
that  account.  I  think  that  the  words  '*  examine  or  en- 
quire" apply  to  an  examination  by  inspection  as  well  as 
by  extrinsic  evidence.  The  word  examine  is  frequently 
used  in  the  same  sense  as  the  word  inspect.  Thus  the 
statute  27  J5/iz.  c.  5.,  whidi  gives  the  writ  of  error  firom 
the  Court  of  King's  Bench  to  the  Court  of-  Exchequer 
Chamber,  enacts,  that  the  record  may  be  removed  into 
the  Exchequer  Chamber,  there  to  be  examined  by  the 
jtfsUces  and  barons,  and  they  are  to  have  full  powers  to 
examine  all  such  errors  as  shall  be  assigned.  Now, 
when  error  is  assigned  upon  matter  of  law,  it  appears 
upon  the  face  of  the  record,  and  whether  there  be  good 
cause  of  error  or  not  is  ascertained  by  inspection  of  the 
record,  and  not  by  extrinsic  evidence.  So  in  the  statute 
of  the  31  EdfD.  3.  c.  12.,  which  gives  the  writ  of  error 
from  the  law  side  of  the  Exchequer  to  the  Chancellor  and 

treasurer. 
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treasurer,  the  word  examme  is  used  in  the  same  sense.  18S8. 

I  therefore  think  that  the  jusUces  at  sessions  could  not  — *— 

fN'operly  take  notiee  of  this  ol^ection  to  the  rule.  agamat 

,^    ,         ^  Hie  InhaUt- 

Order  of  sessions  quashed.  ants  of 

Bromtaiu). 


The  King  against  The  Inhabitants  of  Louth. 


T  J  PON  appeal  against  an  order  of  two  justices,  whereby  An  iDdentoK, 
B.  Fumisli^  hb  wife  and  children,  were  removed  aj^pmUce" 


from  the  parish  d£  Louth,  in  the  parts  of  Undsey  in  the  J^toUJIT 
coun^  o{  Lincoln,  to  the  township  of  Baildon,  in  the  toffour^. 
parish  ofO/tf^y  in  the  West  Riding  ofthe  county  of  Yor*,  ^th^^foTSe  ' 
the  sessions  discharged  the  order,  subject  to  the  opinion  i*^  ^'^  ^ 

of  this  Court  on  the  following  case :  —  ferent  trades,  ii 

a  valid  inden- 

The  pauper,  B*  Furnish,  being  legally  settled  in  the  tore,  and  re- 
township  of  Baildon,  in  the  county  of  York,  was  in  the  ^^^.^^  ^  **°^ 
year  1780  bound  apprentice  by  indenture,  upon  which 
there  is  only  one  5s»  stamp  (and  of  which  the  following 
is  a  copy),  duly  executed  by  all  parties,  to  his  &ther, 
Thomas  Furnish,  a  wool*comber,  and  to  t/.  Grozer  a 
weaver,  both  then  residing  in  the  township  of  Leeds^ 
in  the  county  of  York,  but  not  copartners. 

^  This  indenture,  made  the  1st  day  of  January  1780, 
between  John  Grozer  of  the  parish  of  Leeds,  in  the 
county  of  York,  weaver;  and  T.  Furnish,  wool-comber, 
of  the  one  part,  and  B.  Furnish,  of  the  parish  aforesaid, 
of  the  other  part ;  witnesseth,  that  JB.  Furnish  hath  of 
his  own  free  will  and  with  the  consent  of  his  parents 
put  and  bound  himself  apprentice  to  and  with  the  said 
c7.  Grozer  and   T.  Furnish,  and  with   them  after  the 

R  4  manner 


Louth. 
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1828.  manner  of  an  apprentice  to  dwell,  renuun,  and  serve 
■"■""  from  the  date  hereof,  for,  during,  and  until  the  term  of 
ifgainst       seven  years  thence  next  following  be  fully  completed 

The  Inbalrit- 

ftirts  of  and  ended."  There  then  followed  the  usual  coveoants 
by  the  apprentice,  well  and  faithfully  to  serve  his  mas- 
ters ;  and  also  covenants  by  Grozer^  that  he  and  T.  Fut" 
nidi  should  teach  the  apprentice  the  trade  of  stuff-weav- 
ing and  wool-combing,  and  that  Grozer  should  provide 
the  apprentice  meat,  drink,  washing,  and  lodging,  for 
the  first  four  years,  and  work  during  that  period ;  and 
that  the  apprentice  should  serve  the  latter  three  years 
with  T.  Furnish  i  and  that  Groxer  should  be  absolutely 
free  from  the  apprentice  at  the  ^nd  of  four  years  from 
the  date  of  the  indenture.  The  pauper  served  and  re* 
sided  under  such  indenture  at  Ijeeds  for  four  years  and 
three. months,  and  then  removed  to  Louth. 

Hildt/ard  and  Whitehurst  in  support  of  the  order  of 
sessions.  This  is  a  valid  indenture,  although  it  be 
unusual  in  its  form.  The  object  of  the  contract  of  ap- 
prenticeship being,  that  the  apprentice  shall  be  taught, 
and  be  subject  to  a  proper  control  for  a  certain  period, 
may  be  attained  as  well  by  binding  him  to  two  masters  in 
succession,  to  learn  two  trades  of  them,  as  by  binding  him 
to  one  master  to  learn  one  trade.  There  is  no  objection 
on  principle  to  such  nn  indenture ;  nor  is  it  void  because 
it  has  but  one  stamp.  Rex  v.  Reeks  (a)  will  be  relied  on 
by  the  other  side.  There  a  statute  directed  that  thertt 
should  be  a  certain  stamp  on  every  piece  of  vellum 
on  which  any  admission  into  a  corporation  should  be 
engrossed ;  and  it  was  held,  that  the  admission  of  several 

(a)  Ld,  Itoynu  1445. 

»  •  * 

persons 


Louth. 
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persons  could  not  be  engrossed  on  the  same  piece  of       1828. 
vellam,  unless  it  had  as  many  stamps  as  there  were       

Tbe  Kjko 

admissions.  But  in  that  case  the  stamp-duty  was  im-  a^atut 
posed  on  the  piece  of  vellum.  Here  it  is  imposed  on  the  anu  of 
indenture,  and  there  is  but  one  indenture.  So,  where  a 
number  of  persons  severally  bind  themselves  in  a  penal^ 
by  one  bond,  conditioned  for  the  perform&nc^  by  each 
and  evei^  of  them  of  the  same  matters^  it  was  held,  that 
such  bond  required  only  one  stamp,  Bowen  v.  Ashley  (a}. 
So^  where  a  lease  contained  several  distinct  demises  at 
distinct  rents,  it  was  held  that  it  might  be  stamped 
according  to  the  aggregate  of  the  stamps  required  for 
the  several  deoiises,  Boase  v.  Jackson  (&).  So  an  agree- 
ment by  several  subscribers  to  a  common  fund,  Dams  v. 
WilUams  {c)  or  of  reference  by  several  underwriters  of 
a  policy,  Goodsan  v.  Forbes  {d)^  or  an' assignment  of 
.the  prize-money  of  several  seamen  on  board  a  privateer, 
payable  out  of  the  same  fund.  Baker  v.  Jardine{e\ 
requires  but  one  stamp. 

N*  JS.  Clarice  and  Fi/nes  Clinton  contra.  The  instrument 
in  question  operates  either  as  two  distinct  indentures  or 
as  an  indenture  and  assignment,  and  in  either  case  two 
stamps  are  necessary.  It  has  all  the  effect  of  two  in- 
dentures, for  there  are  two  bindings  to  two  different  mas- 
ters, and  each  of  them  contracts  to  instruct  and  find  the 
apprentice  with  provisions.  It  is  clear  that  they  are  two 
distinct  bindings;  because  the  first  master  was  to  be 
'<  absobUehf  Jree^*  of  the  apprentice  at  the  end  of  four 
years;  and  the  second  master  had  no  control  over  him, 

(o)  1  N.  jR.  274.      N  (6)  ZB.^B.  185. 

(r)  LTiJiif,  23?.  (rf)  6T/iif?iM71. 

{e)   l3i:Qff,235.  n. 

or 
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1828*        or  power  of  requiring  hk  services,  nor  was  he  undar 
"        any  liability  to  take  him,  till  the  end  of  the  four  years. 
amiuui        At  all  events,  this  instrument  has  all  the  effect  of  an 
ants  of       indenture,  binding  the  apprentice  to  the  first  master^ 
and  of  an  assignment  by  him  to  the  second.    The  two 
masters  acquired  by  the  indenture  two  distinct  interests 
in  the  apprentice,  and  in  that  respect  this  case  is  dis- 
tinguishable from  the  cases  cited  on  the  other  side- 
In  those  cases  the  several  parties  had  a  community  of 
interest 

Baylet  J.    It  was  once  supposed  that  the  eflect  of 
the  statute  of  the  5  Eliz.  c.  4.  was  to  avoid  all  indentures 
by  which  the  apprentice  was  bound  for  any  period  less 
than  seven  years.     The  effect  of  that  statute  is  that 
certain  benefits  result  from  an  apprenticeship  for  seven 
years,  which  do  not  obtain  in  other  instances.    But  it 
has  been  decided  that  indentures  binding  for  a  shorter 
period  are  not  void,  but  voidable  only,  if  the  parties 
themselves  think  fit  to  take  advantage  of  it,  and,  there- 
fore, a  binding  for  four  years  has  been  held  to  confer  a 
settlement     It  seems  to  me  that  this  is  a  valid  inden* 
ture,  and  sufficient  for  the  purpose  of  constituting  an 
apprenticeship  tor  seven  years.     In  ordinary  cases  the 
party  is  bound  for  seven  years  to  serve  one  master 
and  to  learn  one  trade.     But  the  knowledge  of  one 
trade  may  materially  assist  him  in  learning  another^ 
and  it  may  be  for  the  benefit  of  tlie  apprentice  that 
he  should  learn  two  trades,  and  it  may  be  desirable 
to  contract  with  two  masters  to  teach  him  both  that 
tirades.     Suppose  the  father  of  the  apprentice  to  have 
been  desirous  to  bind  his  son  so  that  he  might  acquire 
the  best  information  in  two  trades,*  and  be  under  proper 

control 


Louth; 
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control  tor  the  whole  seven  years :   it  was  not  un-        1828. 
TOttsonable,  in  the  first  instauce^  that  he  should  make  a       -~— 

The  King 

bargain  with  two  diiFerent  persons  that  his  son  should  againu 
be  taught  two  different  trades ;  that  he  should  serve  one  nu  of 
master  for  four  years  in  order  to  learn  one  trade,  and 
the  other  three  years  to  learn  the  other  trade.  The 
fiither,  perhaps,  may  have  found  it  difficult  to  get  one 
master  to  take  his  son  for  seven  years,  and  may  have 
feund  one  willing  to  take  him  for  four,  provided,  in  the 
iSrst  instance,  he  bound  himself  to  take  the  apprentice 
at  the  end  of  four  years,  when  his  term  with  the  first 
master  was  to  expire.  And  if  that  was  the  agreement 
originally  made  between  the  parties,  then  at  the  ex* 
piraUon  of  the  first  four  years  the  second  master,  who 
in  this  instance  was  the  father  of  the  apprentice^  would 
not  take  the  apprentice  by  assignment,  but  by  virtue  of 
the  indenture.  It  seems  to  me  that  it  was  reasonable  to 
make  a  stipulation,  in  the  first  instance,  that  the  ap« 
prentice  should  be  bound  during  the  seven  years  to  the 
two  masters  to  learn  two  trades,  and  that  that  stipulation 
may  be  considered  to  be  incorporated  in  the  indenture. 
The  whole  was  one  transaction,  and  the  indenture, 
therefore,  required  only  one  stamp.  The  order  of 
sessions  must,  therefore,  be  confirmed. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  ob- 
ject of  the  contract  of  apprenticeship  is,  that  the  ap- 
prentice shall  be  taught  for  a  certain  period.  The  usual 
practice  is  to  bind  the  apprentice  for  seven  years  to  one 
master  for  the  purpose  of  being  taught  one  trade.  It 
will  be  a  good  contract  of  apprenticeship  if  the  ap- 
prentice be  bound  to  two  masters  successively  to  learn 
two  different  trades.    And  I  think  such  an  indenture 

having 
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•Ota  of 

IiOOTH. 


having  only  one  stamp  is  not  avoided  by  any  provision 
of  the  stamp-act,  unless  it  be  shewn  Uiat  the  parties^ 
when  they  adopted  that  particular  form  of  indenture,- 
thereby  intended  to  evade  the  payment  of  duties  which 
by  law  they  otherwise  would  have  been  bound  to  pay* 
Unless  that  be  shewn,  I  think  we  should  construe  the 
indenture  so  as  not  to  avoid  it.  Now  if  it  was  bonft  fide 
agreed  between  the  father  and  the  first  master,  with  a 
view  that  his  son  should  have  all  the  benefits  of  serving 
a  seven  years'  apprenticeship,  that  he  the  father  should 
take  the  son  at  the  end  of  the  first  four  years,  he  would 
take  him  under  the  indenture,  and  no  new  stamp 
would  be  necessary.  The  duty  is  imposed  upon  every 
indenture,  and  not  with  reference  to  the  number  of 
masters  whom  the  apprentice  is  to  serve,  or  the  number 
of  trades  he  is  to  learn.  No  fraud  being  found,  I  think 
there  was  but  one  binding  and  one  indenture.  There 
may  have  been  two  bindings  in  one  sense,  so  far  as  the 
masters  were  concerned,  but  so  far  as  the  apprentice  was 
concerned  there  was  but  one ;  he  was  bound  by  one  in- 
denture to  serve  one  master  for  four  and  another  for 
three  years. 


LiTTLEDALE  J.  I  think  the  stamp  in  this  case  is 
sufficient  Suppose  that  before  the  statute  of  5  ^iz.  c.  4. 
a  parent,  intending  that  his  son  should  learn  two  trades 
connected  with  each  other,  as  those  of  a  wool-comber  and 
weaver  are  said  to  be  in  this  case,  or  two  trades  entirely 
unconnected  with  each  other,  had  agreed  with  two 
several  persons  that  one  of  them  should  teach  his  son 
one  trade,  and  the  other  another  trade,  there  clearly 
would  be  no  objection  at  common  law  to  the  two  persons 
taking  the  apprentice  successively,  and  teaching  him  their 

respective 
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respective  trades.  The  statute  of  5  EUz,  c.  ^.  confers  cer« 
tain  privileges  on  persons  who  serve  an  apprenticeship  for 
seven  years.  But  it  has  been  decided  that  it  does  not 
render  void  all  other  contracts  of  apprenticeship.  In- 
dependently of  the  stamp*act,  this  indenture  is  therefore 
valid.  But  by  that  statute  the  legislature  have  required 
that  a  duty  shall  be  paid  on  every  indenture,  not  that  a 
distinct  duty  shall  be  paid  in  respect  of  each  master  the 
apprentice  is  to  serve,  or  each  trade  he  is  to  learn. 
Here  the  duty  required  by  the  act  has  been  paid  on 
the  indenture.  I  think  that  this  instrument  does  not 
operate  as  two  indentures,  or  as  an  indenture  and 
assignment,  so  as  to  require  two  stamps.  There  was 
no  intention  to.  evade  the  payment  of  the  stamp  duties. 
And  as  this  would  be  a  good  indenture- at  common  law, 
and  is  not  avoided  by  the  statute  of  Mizabeihj  and  as 
the  parties  might  have  entered  into  the  engagement  at 
common  law  by  one  indenture,  I  cannot  say  that  it 
operates  as  two.  It  has  not  the  effisct  of  two  bind- 
ings, but  relates  to  one  transaction,  the  feeding  and 
teaching  of  one  apprentice.  I  think,  therefore,  that  it 
operates  as  one  binding.  And  if  it  was  originally 
agreed  between  the  father  and  the  first  master  that  the 
former  should  take  the  apprentice  at  the  end  of  the 
first  four  years,  he  took  the  apprentice  by  virtue  of  the 
indaiture,  and  not  of  an  assignment 

Order  of  sessions  confirmed* 


1828. 
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The  King  against  The  Justices  of 

WORCESTERSHI  RE. 


In  an  order  of     AN  order  of  justioes  for  stopping  up  a  highway  stated 
■topping  up  an  as  follows :  —  ^^  We,  the  undersigned  }V»  H.  and 


hig^iS^undiir  W.  V.f  two  of  his  Majesty's  justices  of  the  peace,  having 
^esf  h'miitt  "^P*^  ^*®w  found,  or  it  having  appeared  to  us,  that  part 
^^^l^^***^'*  of  a  certain  public  bridle-road  and  public  highway,  &c. 
justices,  on  (describing  the  road)  is  an  useless  and  unnecessary 
way  was  unne-  public  highway,  do  order  that  the  said  part  of  the  said 

oessary:  and, 

Uierefore,  an  pubUc  bridk^road  and  public  highway  henceforth  be 
iHMingtiiattii*  slopped  up."  This  order  having  been  confirmed  at  the 
upoiMdfl^,  quarter  sessions,  CoUman  obtained  a  rule  nisi  for  a 
fnppeiured'to  ^^^^'^^^  to  remove  into  this  court  th6  original  order, 
tiiem,**  diat  the  ^nd  the  order  of  sessions  confiUning  the  same^  on  the 

wi^  was  unne-  ^ 

cessary,  is  bad.  ground  that  it  did  not  appear  on  the  face  of  the  order 

that  the  justices  had  any  jurisdiction  to  stop  up  the  road 
in  question,  inasmudi  as  the  statute  55  6.  S.  c.  68.  gave 
the  justices  power  to  stop  up  unnecessary  roads  upon 
viem  only;  and  here  it  did  not  appear  whether  the 
jostices  had  had  any  view* 

Taunton  and  Siuit  shewed  cause.  It  is  quite  clear 
that  the  magistrates  must  have  intended  to  convey  the 
meaning  that  they  had  had  a  view,  and  every  intend- 
ment ought  to  be  made  in  favour  of  an  order  of  justices. 
The  words  ^*  upon  view "  govern  the  whole  sentence, 
and  apply  as  well  to  the  words  ^*  having  found  "  as  to 
the  words  *^  it  having  appeared."  In  substance  they 
have  the  same  import  as  if  the  justices  had  said,  ^  it 

having 
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having  appeared  to  us  on  view."    In  furtherance  of  the       1B28* 
manifest  intention   of  the  justices  the  words  **  upon        - 
view"   may  be  transposed.    It  is  immaterial  whether       agamu 
they  precede  or  follow  the  participle.     Supposing  the    Worcbrbav 
words  were  transposed,  "  we  having  found,"  or  "  it       •"*■"• 
having  appeared  to  us  on  view"  or  suppose  the  words 
an  view  to  have  been  repeated,  there  could  then  have 
been  no  doubt  as  to  the  meaning  of  the  order* 

Bayley  J*  It  seems  to  me  quite  clear  that  this 
order  cannot  be  suf^rted.  The  55  G.  S.  e,  68.  s.  2« 
enacts,  ^'  that  where  it  shall  appear  on  the  view  of  any 
two  or  more  justices  of  the  peace  that  any  public  higb* 
way,  bridle-way,  or  footway  is  unnecessary,  it  shall  be 
lawful  by  order  of  such  justices,  or  any  two  of  them,  to 
stop  up  such  unnecessary  highway,"  &c  The  justices 
have  no  jurisdiction  to  stop  up  the  b^hway  unless  they 
pursue  the  power  given  to  them  by  the  legislature. 
The  act  says  they  may  on  view  take  away  the  right 
of  the  public  to  pass  along  the  highway.  The  justices, 
therefore,  ought  to  shew  on  the  face  of  the  order  that 
they  have  had  a  view,  and  that  it  had  appeared  to  them 
on  view  that  the  highway  was  unnecessary.  They  ought 
either  to  use  the  words  of  the  act  of  parliament,  or  other 
words  of  equivalent  import.  They  have  not  by  this  order 
shewn  that  they  had  a  view,  and  that  upon  such  view 
they  found  the  highway  to  be  unnecessary.  We  must, 
construe  the  words  used  by  them  according  to  their 
plain  and  natural  import  in  the  order  in  which  they 
stand.  So  construing  them,  they  say, , "  they  had  ui)on 
view  found,  or  it  had  appeared  to  them,  that  part  of 
the  highway  was  unnecessary;"  or,  in  other  words,  that 
they  had  done  that  which  the  legislature  required,  or 

something 
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1828.  something  else.  That  being  so,  I  cannot  say  that  upon 
"^—^^  the  &ce  of  the  order  it  appears  that  the  justices  had 
agaiiui       jurisdiction.    The  rule  for  a  certiorari  must^  therefore, 

TIm  Juttioei  of 

WomcBCTBK-    be  made  absolute. 


■aiBs. 


LiTTLEDALE  J.  The  justices  might  periiaps  stop  up 
an  unnecessary  highway  nnder  the  Id  6.  S.  c.  78.  s.  22. 
without  having  had  a  view.  For  there  the  words  are^ 
'*  wi>ere  it  €lhall  appear  to  the  justices  who  are  hereby 
authorized  to  view  or  enquire  into  the  same ; ''  but  the 
SB  6. 8.  e,  68.  5. 2.  makes  it  necessary  that  it  should 
appear  upon  view  to  the  justices.  Here  the  order  does 
Att  abew^tl^t.  the  justices  had  a  view. 

Rule  absolute. 

Si9  James  Scarlett  and  CcUman  were  to  have  argued 
in  ^uppovC  of  the  rule. 
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/  / 

CuBiTT  against  Porter. 

T^ECL  ARATION  stated  that  the  defendant  on,  &c.)  The  common 

JL-/  user  of  a  wall 

at,  &c«,  broke  and  entered  a  certain  close  of  the  separating  ad- 
plaintiff,  to  wit,  in  the  city  of  Norwich^  and  county  of  belonging  to 
the  same  city,  and  then  and  there  pulled  down  and  ersjs  primT" 
damaged  a  great  part  of  a  certain  wall  of  the  plaintiff,  ^^^^^^^^^ 
then  standing  and  being  in  and  upon  the  said  close,  and  "j|J^Jt^sJ],nd" 
the  materials  thereof,  of  the  plaintiff,  of  the  value  of  belongs  to  the 

owners  of  those 

100/.,  seized,  and  carried  away,  and  converted,  and  dis«  adjoining  lands 

in  equal  moie« 

posed  thereof  to  his,  the  defendant's,  own  use;  and  also  tieaastenanu 
erected  and  built  a  certain  other  wall,  and  a  certain      where  such 
privy,  and  a  certain  other  erection  and  building  against  ^'puUed^* 
and  upon  the  wall  of  the  plaintiff,  and  kept  and  con-  ^^^\^^^ll^ 
tinued  the  same  other  wall,   &c.,    upon  and  against  io  common, 

'  '       '^  ^  with  the  intpn- 

the  wall  of  the  plaintiff  for  a  long  space  of  time,  and  t«on  ©^  rcbuild- 

.  ing  the  same, 

also  cast  divers  quantities  of  bricks  and  rubbish  upon  and  a  new  wall 

was  built  of  a 

the  plaintiff's  close,  by  means  of 'which  several  pre-  greater  height 
mises    the  wall  of  the   plaintiff  had   been  and  was  one;  it  was 
greatly  weakened  and  injured,  &c.     Plea,  not  guilty,  ^^^'n^gu^. 
At  the  trial  before  JUxander  C,  B.,  at  the  Summer  ^^  ^«!f"^-  „ 

'  txon  of  the  wall 

assizes  for  the  county  oiNotfoUcj  1826,  it  appeared  that  «» to  entitle  one 
the  plaintiff  was  the  occupier  of  a  cottage  and  garden,  nants  in  com- 

mon  to  main- 

as  tenant  to  one  Mr.  Doman.    They  had  formerly  been  tain  trespass 

asainst  the 

the  property  of  the  plaintiff's  &ther.  The  defendant  other. 
was  the  owner  of  premises  adjoining  those  occupied  by 
the  plaintiff,  and  separated  therefrom  by  a  wall,  part  of 
which  the  defendant,  in  July  1825,  had  pulled  down, 
and  erected  on  the  site  of  it  another  wall  (of  a  greater 
Vol.  VIII.  S  height 
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1B2S»       height  than  the  old  wall),  with  a  cottage  and  odier 
"""■""       buildings  against  it,  and  the  present  action  was  brought, 

CUBITT 

agahisi  after  the  new  wall  had  been  rebuilt,  to  try  the  right 
of  property  in  that  wall.  There  was  evidence  on 
both  sides  of  various  acts  of  user  of  the  wall  by  the 
respective  owners  of  the  plaintiff's  and  defendant's 
premises.  The  Lord  Chief  Baron,  upon  this  evidence, 
told  the  jury  to  find  for  the  defendant,  if  they  thought 
the  wall  was  his,  or  if,  from  the  common  user  of  the 
wall  by  the  respective  owners  of  the  pluntiff's  and 
defendant's  premises,  they  believed  the  plaintiff  and  ' 
defendant  had  a^  common  property  in  it.  The  verdict 
returned  by  the  foreman  of  the  jury  was,  '^  We  find 
this  to  be  a  party  wall."  The  Lord  Chief  Baron  said. 
That  is  a  verdict  for  the  defendant  After  the  jury  had 
separated,  the  plaintiff's  counsel  observed,  that  the 
wall  might  be  a  party  wall,  and  yet  the  plaintiff  and 
defendant  might  not  be  tenants  in  common  of  it,  or  of 
the  land  on  which  it  was  built;  for  if  each  of  the  pro- 
prietors of  the  two  estates  contributed  the  site  of  the 
land  on  which  it  was  built  in  equal  moieties,  or  had 
contributed  in  the  same  proportion  to  the  expense  of 
building  it,  each  of  them  would  remain  the  owper  of 
a  moiety  of  the  wall,  and  might  maintain  an  action 
against  the  other  for  any  injury  done  to  that  moiety. 
Storks  Serjt.,  in  Michaelmas  term,  1826,  obtained  a  rule 
nisi  for  a  new  trial,  upon  the  ground,  first,  that  the 
attention  of  the  jury  had  not  been  drawn  to  that  dis- 
tinction, and  that  it  might,  therefore,  be  true  that  the 
wall  was  a  party  wall,  and  yet  this  action  would  be 
maintainable.  Secondly,  assuming  that  the  verdict  esta- 
blished that  they  were  tenants  in  common  of  the  wall, 

and 
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and  of  die  land  on  which  it  was  built,  still  the  action        1826. 
was  main  tamable,  because  there  had  been  a  destruction 
of  the  subject-matter  of  the  tenancy  in  common  by  one        uffdntt 
of  the  two  co-tenants. 

Mobinsott  and   WaUinger  now   shewed  cause.     The 
jury  having  found  this  to  be  a  party  wall,  in  answer  to 
the  question  submitted  to  them,  whether  it  was  the 
common  property  of  the  plaintiff  and  defendant,  the 
verdict  was  properly  entered  for  the  defendant.    In 
Matts  V.  Hawkins  (a},  where  there  had  been  a  common 
user  of  a  wall  by  the  owners  and  occupiers  of  adjoinmg 
premises  for  a  considerable  period  of  time,  but  the  wall 
was  proved  to  have  been  built  at  the  joint  expense  of 
the  two,  and  the  land  on  which  it  was  built  to  have  been 
contributed  in  equal  moieties;  it  was  held,  that  they  were 
not,  therefore,  tenants  in  common  of  the  wall,  or  of  the 
land  on  which  it  stood.   But  in  this  case  it  did  not  appear 
at  whose  expense  the  wall  was  built,  or  that  the  land  had 
been  contributed  in  equal  moieties.   The  reasonable  pre- 
sumption arising  from  the  common  user,  therefore,  was, 
that  the  wall  and  the  land  on  which  it  stood  belonged  to 
the  owners  of  the  two  estates  as  tenants  in  common,  Wilt" 
Aire  v.  Sidjbrd  (6).     Besides  the  mode  in  which  the 

question 

(a)  5  Taunit,  SO. 

(6)  WILTSHIRE  v.  SIDFORD.    Michndmat^  ^  G.  ^ 

This  was  an  action  of  trespass.  The  cause  was  tried  before  Bummgh  J. 
at  the  Spring  assises  for  the  county  of  WUtt,  1827.  The  plaintiff  was  the 
owuer  of  a  house  at  WUton,  and  the  defendant  the  owner  of  an  adjoining 
house,  which  he  pulled  down  and  rebuilt,  and  he  bnilt  upon  and  against 
a  wall  dividing  the  former  premises,  and  which  the  plaintiff  claimed  as 
being  his  sole  property.  There  was  contradictory  eyidence  as  to  the  former 
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question  was  submitted  to  the  jury  was  not  objected  to 
at  the  trial,  nor  was  any  observation  made  upon  the 
terms  in  which  the  verdict  was  found,  until  after  the 
jury  had  separated.  Secondly,  assuming  it  to  be 
established  that  the  parties  were  tenants  in  common  of 
the  wall  and  of  the  land  on  which  it  stood,  then  this 
action  was  not  maintainable,  because  one  tenant  in 
common  cannot  maintain  trespass  against  another. 
There  had  not  been  a  total  destruction  of  the  subject- 
matter  of  the  tenancy,  but  a  temporary  removal  of  it, 
with  the  intention  of  promptly  reinstating  it  in  a  more 
perfect  state.  One  tenant  in  common  can  only  maintain 
trespass  against  the  other  where  there  has  been  an  entire 


state  of  tlie  plaintiff's  premises,  and  conflicting  opinions  of  surreyors  from 
the  existing  state  of  the  defendant's  premises,  as  to  there  haying  been  two 
existing  walla  or  only  one,  and  as  to  the  wall  having  been  originally  the 
exterior  wall  of  the  plaintiff's  premises  before  the  defendant's  premises 
bad  been  built  The  learned  Judge  told  the  jury,  some  of  whom  had  had 
a  yiew,  that  if  they  were  satisfied  that  there  had  been  originally  but  one  wall, 
and  that  it  had  been  jointly  used  by  the  owners  of  both  the  premises  for 
nearly  a  century,  the  date  of  the  defendant's  building,  he  was  of  opinion, 
that  the  action  was  not  maintainable,  and  he  left  it  to  the  jury  to  say,  whe- 
ther it  was  a  party- wall  or  not.  The  jury  said  they  considered  it  to  be  a 
party-wall,  and  found  a  yerdict  for  the  defendant.  A  rule  nisi  for  a  new 
trial  was  obtained,  principally  upon  the  ground,  that  the  verdict  was 
agunst  evidence*  Upon  the  reading  of  the  report,  the  Court  called  upon 
the  counsel  for  the  plaintiff  to  support  the  rule.  They  relied  on  Matlt 
V.  Haiokins  (5  Taunt*  20.)  to  shew,  that  it  did  not  necessarily  follow  from 
the  fact  of  the  wall  being  a  party-wall,  that  the  plaintiff  and  defendant 
were  tenants  in  common. 

The  Court  distinguished  this  case  from  Ilatis  y.  HawHnt,  where  the 
quantity  of  land  which  eadi  party  contributed  was  known;  and  said, 
where  that  was  not  known,  the  reasonable  presumption,  from  the  com- 
mon use  of  the  wall,  was,  primi  facie,  that  the  wall,  and  the  Umd  on  which 
it  was  built,  were  the  undivided  property  of  both.  They  therefore  thought 
the  verdict  right,  and  discharged  the  rule. 

Rule  discharged. 

destruction 
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destruction  of  the  thing  held  in  common ;  as  if  the  1828. 
whole  flight  of  doves  be  destroyed  by  one  of  two  tenants 
in  common  of  a  dove-house;  or  alt  the  deer  by  one  of  agamit 
two  tenants  in  common  of  a  park.  In  this  case,  before 
the  commencement  of  the  action,  the  wall  bad  been  re- 
built. At  the  time,  therefore,  when  the  action  of  tres- 
pass was  brought,  the  subject-matter  of  the  tenancy  in 
common  was  not  destroyed. 

Siorks  Serjt.  and  JP.  Kelly  contrk.  The  plaintiff  as  well 
as  defendant  claimed  the  whole  property  in  the  wall. 
Neither  of  them  contended  that  there  was  a  tenancy  in 
common  of  the  wall,  or  of  the  soil  on  which  it  stood. 
That  view  of  the  subject  was  first  taken  by  the  Lord 
Chief  Baron,  and  he  left  it  to  the  jury  to  find  for  the 
defendant,  if  they  thought  from  the  user  of  the  wall 
diat  the  plaintiff  and  defendant  were  tenants  in  com- 
mon. They  found  it  to  be  a  party  wall.  Now  if  the 
two  proprietors  of  the  premises  had  contributed  jointly 
to  the  expense  of  building  the  wall,  and  in  equal 
moieties  the  land  on  which  it  was  built,  there  would 
have  been  the  same  common  user,  and  yet  they  would 
not  have  he€a  tenants  in  common  of  the  wall,  or 
of  the  soil  on  which  it  was  built,  Matts  v.  Hawkins  (a). 
There  was  no  evidence  of  any  tenancy  in  common  of 
the  land  on  which  the  wall  was  built,  or  even  of  the  wall 
itself.  But,  secondly,  assuming  that  the  plaintiff  and 
defendant  were  tenants  in  common  of  the  wall  and  of 
the  land  on  which  it  stood,  trespass  was  maintainable, 
because  there  had  been  a  total  destruction  of  the  wall, 
which  was  the  subject-matter  of  the  tenancy  in  common. 

(et)  5  Taunt,  SO. 
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1828«        Co,  LiH.  200  a.     Among  several  instances  there  stated 
where  trespass  will  lie,   is  the  following^    **  If  two 
ngainu        tenants  in  common  be  of  land  and  of  mete  stones,  pro 
metis  et  bundis,  and  the  one  take  up  and  carry  them 
away,  the  other  shall  have  trespass."     That  shews  tres- 
pass will  lie  for  even  a  temporary  removal  of  the  mete 
stones,  the  tenant  in  common  being  wholly  deprived  of 
the  use  of  them  during  such  removal.     In  UtU  s.  322, 
it  is  laid  down,  that  if  two  have  an  estate  in  common  for 
term  of  years,  and  the  one  occupy  all,  and  put  the  other 
out  of  possession  and  occupation,  the  latter  may  main-* 
tain  ejectment     Here  there  was  evidence  of  an  actual 
expulsion.     For  the  defendant  palled  down  the  old 
wall,   and  thereby  deprived  the  other  of  the  use  of 
it  for  a  time.     Before  the  new  wall  was  built,  the  plain* 
tiff  was  wholly  deprived  of  the  use  of  the  wall.    That 
was  an  expulsion. 

Batley  J.  I  am  of  opinion  that  the  rule  for  a  new 
trial  ought  to  be  discharged.  This  was  an  action  for 
pulling  down  the  plaintiff's  wall.  If  the  wall  was  the 
exclusive  property  of  the  plaintiff,  then  the  act  done  by 
the  defendant  was  a  sufficient  ground  ibr  the  action. 
If  it  was  entirely  the  property  of  the  defendant,  then  he 
was  justified  in  doing  what  he  did.  Ther^  was  a  third 
view  of  the  case,  and  that  was  the  view  taken  of  it  by 
the  Lord  Chief  Baron  at  the  trial,  viz.  that  it  might  be 
the  common  property  of  the  plaintiff  and  defendant. 
The  question  left  to  the  jury  was,  Whether  from  tlie 
common  use  of  the  wall  thev  would  not  infer  that  it 
was  common  property  ?  Now  there  was  certainly  very 
strong  evidence  of  common  use,  and  the  nature  of  the 
right  may   be  collected  from  the  manner  in  which  a 

thing 
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thing  has  been  used.  The  jury  found  that  it  was  a  1828* 
party  wall ;  they  did  not  in  terms  find  that  it  was  com-  _ 
mon  property ;  but  on  having  the  question  whether  it  j^'ntf 
was  common  property  put  to  them^  they  found  it  was 
a  party  wall.  The  Lord  Chief  Baron  observed,  this 
was  a  verdict  for  the  defendant.  Until  the  jury  had 
separated,  no  observation  was  made  upon  the  subject 
of  the  direction  of  the  Judge,  or  upon  the  answer 
of  die  jury  on  that  point.  And  I  think  it  is  too 
late,  on  a  motion  for  a  new  trial,  to  suggest  that  the 
case  might  have  been  differently  presented  to  the  con- 
sidex^tion  of  the  jury;  and  that  if  that  had  been 
done,  the  verdict  might  have  been  different.  The 
probability  is  against  the  existence  of  that  state  of 
things  which  would  have  justified  a  verdict  for  the 
plaintiff,  even  on  that  view  of  the  case,  which  was  not 
presented  to  the  consideration  of  the  jury.  Where 
a  wall  is  common  property,  it  may  happen  either  that  a 
moiety  of  the  land  on  which  it  is  built  may  be  one 
man's,  and  the  other  moiety  another's,  or  the  land  may 
belong  to  the  two  persons  in  undivided  moieties.  It 
does  not  appear  whether  at  the  time  when  this  wall  was 
built  the  land  belonged  wholly  to  one  individual.  It 
might  at  that  time  have  belonged  entirely  to  one,  and 
then  he  might  have  sold  off  a  part ;  or  be  might  have 
sold  an  undivided  moiety  of  the  wall  with  the  land  on 
one  side,  and  an  undivided  moiety  of  the  wall  with 
tlie  land  on  the  other  side*  If  the  land  on  which  the 
wall  was  built  belonged  on  one  side  to  one  party, 
and  on  the  other  to  the  other  party,  and  they  between 
them  agreed  to  build  the  wall,  it  would  have  been 
prudent  at  least  to  make  this  bargain,  that  so  long  as 
there  was  to  be  a  wall  continuing  on  this  property,  the 
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1828.        lend  on  which  it  was  built,  and  the  wall  which  stood 

"^ upon  that  land,  should  be  taken  and  considered  to  be 

against  the  commou  property  of  the  two,  and  that  the  owners 
of  the  estates  on  each  side  should  be  tenants  in  common 
of  the  undivided  moiety  of  that  land  and  of  that  wall ; 
with  the  power  of  adopting  such  remedies  for  partition 
as  tenants  in  common  may  adopt.  On  the  other  hand, 
if  the  wall  stood  partly  on  one  man's  land,  and  partly 
on  another's,  either  party  would  have  a  right  to  pare 
away  the  wall  on  his  side,  so  as  to  wesaken  the  wall  on  the 
other,  and  to  produce  a  destruction  of  that  which  ought 
to  be  the  common  property  of  the  two.  It  seems  to  me, 
the  probability  of  the  case  is,  that  this  was  not  a  party 
wall  according  to  the  principle  which  was  acted  upon  in 
the  case  of  Matts  v.  Hawkins  (a),  but  that  it  was  a  wall 
built  on  the  common  property  of  the  two,  and  that  the 
wall  was  the  common  property  of  both.  Matts  v.  Haw^ 
kins  naturally  led  to  a  difierent  conclusion ;  for  under 
the  party-wall  act,  each  is  to  contribute  the  land  for  that 
which  is  to  be  built  on  the  common  soil  of  the  two. 
If  the  land  is  to  be  contributed  by  the  parties  in  equal 
proportions,  it  may  be  a  probable  consequence  (I  do  not 
say  whether  it  is  or  not)  that  the  wall  belongs  one  half  to 
the  one  and  the  other  half  to  the  other ;  but  that,  as  it 
fieems  to  me,  in  the  country  where  the  party-wall  act  does 
not  apply  is  such  an  improbable  state  of  things,  that  we 
ought  not  to  send  it  down  again  to  a  new  trial,  on  the 
ground  that  that  view  of  the  case  was  not  presented  to 
the  consideration  of  the  jury,  when  at  the  trial  it  was 
not  desired  by  the  counsel  that  it  should  be  so  presented 
to  them. 

(a)  r»  Taunt.  20. 
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Then,  the  next  point  is,  whether,  assuming  that  the        1828. 
land  on  which  this  wall  was  built,  and  that  the  wall        ^ 

Cuim 

itseli^  was  the  common  property  of  the  two,  the  act  done  ^'^ 
by  the  defendant  entitled  the  plaintiff  to  maintain  tres- 
pass. It  has  been  contended  that  trespass  is  main- 
tainable, on  the  ground  that  there  was  a  destruction 
of  the  thing,  and  that  if  one  tenant  in  common  destroy 
that  which  is  the  subject  of  the  tenancy  in  common, 
that  is  an  actual  ouster  and  expulsion  by  the  one  of 
the  other,  and  that  the  party  so  expelled  may  main- 
tain an  action  of  trespass  for  what  has  been  done  in 
that  respect.  Perhaps  if  one  had  entirely  destroyed 
the  wall,  that  might  have  been  a  foundation  for  an 
action  of  trespass.  But  I  take  it,  that  in  the  case 
of  a  wall,  a  temporary  removal,  with  a  view  to  im- 
prove part  of  the  property  on  one  side  at  least,  and, 
perhaps,  on  both,  is  not  such  a  destruction  as  will  jus- 
tify an  action  of  trespass.  There  is  no  authority  to 
shew  that  one  tenant  in  common  can  maintain  an  action 
against  the  other  for  a  temporary  removal  of  the  subject- 
matter  of  the  tenancy  in  common,  the  party  removing 
it  having  at  the  same  time  an  intention  of  making  a 
prompt  restitution.  It  was  not  a  destruction:  the  object 
of  the  party  was  not  that  there  should  be  no  wall  there, 
but  that  there  should  be  a  wall  there  again  as  expe- 
ditiously as  a  wall  could  be  made.  But  then  it  is  said 
the  wall  here  is  much  higher  than  the  wall  was  before. 
What  is  the  consequence  of  that?  One  tenant  in 
common  has,  upon  that  which  is  the  subject-matter 
of  the  tenancy  in  common,  laid  bricks  and  heightened 
the  wall.  If  that  be  done  further  than  it  ought  to 
have  been  done,  what  is  the  remedy  of  the  other 
party  ?    He  may  remove  it.    That  is  the  only  remedy 

he 
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'1828.  he  can  have.  If  there  be  land  belonging  to  two  as 
tenants  in  common,   and  one  builds  a  wall  on  that 

CUBlll' 

^goMtf  land,  the  other  cannot  bring  trespass,  because  he  is  ex- 
cluded from  the  surface  of  that  ground  for  a  certain 
period  of  time,  viz.  for  so  long  a  period  as  that  wall 
stands.  Thiis  case  falls  within  the  principle  acted  upon 
in  Wiltshire  v.  Sitlford  {a).  The  view  in  which  it  was  pre-^ 
sented  to  the  jury  by  the  Lord  Chief  Baron  was  the  right 
view  of  it.  There  was  evidence  of  a  common  user  by  both 
parties,  which  justified  the  presumption  either  that  the 
wall  was  originally  built,  on  land  belonging  in  undi- 
vided moieties  to  the  owners  of  the  respective  premises, 
and  at  their  joint  expense ;  or  that  it  had  been  agreed 
between  them  that  the  wall  and  the  land  on  which  it 
stood  should  be  conndered  the  property  of  both  as 
tenants  in  common,  so  as  to  insure  to  each  a  continu* 
ance  of  the  use  of  the  wall.  For  these  reasons  I  am  of 
opinion  that  this  rule  ought  to  be  discharged. 

HoLKOYD  J.  I  am  of  opinion  that  this  rule  ought  to 
be  discharged*  It  is  incumbent  on  the  plaintiff  to 
establish  his  right  of  action.  The  declaration  in  thi$ 
Case  was  for  pulling  down  the  old  wall  and  building  the 
new  one.  The  presumption  arising  from  the  acts  of 
enjoyment  is,  that  the  wall  was  the  property  of  the  plain- 
tiff and  defendant  as  tenants  in  common ;  for  the  law  will 
presume  that  what  was  done  without  opposition  for  a  con- 
siderable time  was  done  I'ightfully,  and  that  these  acts 
of  enjoyment  were  lawfiil.  That  being  the  case,  there 
was  abundant  evidence  upon  the  trial  to  raise  a  questibn 
to  go  to  the  jury,  whether  the  wall  was  or  was  not  the 

(a)  Ante,  259. 
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common  wall  of  both.  There  having  been  a  joint  use  18^. 
of  the  wall  by  both,  each  must  have  had  the  right  ori-  — — 
ginally,  or  have  acquired  the  right  in  the  course  of  time  againa 
by  legal  means.  The  jury  have  found  in  effect  that  it 
was  their  common  property.  The  question  then  arises, 
whether  one  tenant  in  common  can  maintain  an  action 
of  trespass  against  another  for  such  acts  as  were  done  in 
this  case  by  pulling  down  the  old  wall  and  building  the 
new  one  on  its  site.  Taking  it  to  be  the  law,  that  where 
there  is  a  complete  destruction  by  one  tenant  in  com- 
mon of  that  which  he  has  in  common  with  others,  so 
that  that  other  is  wholly  deprived  of  the  use  of  it,  an 
action  of  trespass  will  lie^  I  think  the  act  done  by  the 
defendant  in  this  case  cannot  be  considered  as  a  de- 
struction of  the  wall;  the  removal  of  the  old  wall  having 
been  efi^ted  merely  for  the  purpose  of  rebuilding 
another  on  its  site  as  speedily  as  possible. 

LiTTLEDALE  J.  I  am  entirely  of  the  same  opinion. 
The  plaintiff  seems  to  have  claimed  the  wall  as  his  own 
exclusive  property,  and  so  did  the  defendant.  There 
was  abundant  evidence  to  raise  the  question  for  the  con- 
sideration of  the  jury,  Whether  the  plaintiff  and  defend- 
ant were  tenaxits  in  common?  It  is  suggested,  that 
although  the  learned  Judge  left  it  to  the  jury  to  find 
whether  the  wall  was  the  property  of  the  plaintiff  or  of 
the  defendant,  and  also  whether  it  was  the  common 
property  of  both  as  tenants  in  common,  yet  that  the* 
foreman  of  the  jury  when  he  returned  the  verdict  did 
not  in  express  terms  answer  the  question  put  to  them 
by  the  learned  Judge,  but  said  that  the  jury  found  it  to  be 
a  party-wall ;  and  that  that  finding  is  consistent  with  the 
fiict  <^  the  wall,  and  the  soil  on  which  it  was  built, 

having 
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1828.        haviog  originally  belonged  to  the  plaintiff  and  defend- 
"""■""        ant,  or  those  under  whom  they  claimed,  in  equal  moieties. 

CUBRT 

agttinsi  It  appears  that  when  that  verdict  was  returned,  the 
Lord  Chief  Baron  observed  that  it  was  a  verdict  for 
the  defendant.  The  plaintiff's  counsel  did  not  then 
suggest  to  the  Lord  Chief  Baron  the  propriety  of 
leaving  to  the  jury  the  question  in  any  other  form 
than  that  in  which  it  was  left  to  them,  or  intimate 
any  doubt  as  to  the  sufficiency  of  the  evidence  to  war- 
rant  the  jury  in  coming  to  the  conclusion  to  which 
they  did  come.  That  being  so,  a  new  trial  cannot  now 
be  granted  on  that  ground.  But  even  assuming  the 
parties  to  have  been  tenants  in  common  of  this  wall, 
then  it  is  said  that  trespass  will  lie  in  this  case  by  one 
tenant  in  common  against  the  other,  because  there  was 
in  this  case  a  destruction  of  the  subject-matter  of  the 
tenancy  in  common.  In  Com.  Dig.  Estates^  (K),  8. 
there  are  various  cases  as  to  the  remedy  which  one 
tenant  in  common  has  against  another.  It  appears  that 
with  regard  to  actions  in  respect  to  matters  not  chattels, 
in  some  cases  an  ejectment  will  lie,  if  one  actually  oust 
hb  companion  of  the  possession,  and  trespass  will  lie 
where  there  has  been  a  complete  and  total  destruction 
of  the  subject-matter  of  the  tenancy  in  common ;  as  if 
one  tenant  in  common  destroys  the  whole  flight  of  a 
dove-cote,  or  all  the  deer  in  their  park.  In  other  cases 
where  there  has  not  been  a  total  destruction  of  the  sub- 
ject-matter of  the  tenancy  in  common,  but  only  a  partial 
injury  to  it,  waste  or  an  action  on  the  case  will  lie  by 
one  tenant  in  common  against  another ;  as  if  one  tenant 
in  common,  of  a  wood  or  piscary  does  waste  against 
the  will  of  the  other,  he  shall  have  waste ;  or  if  one 
corrupts  the  water,  the  other  shall  have  an  action  on  the 

case. 
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case.    There  are  other  cases  where  the  only  remedy  is        18S8. 
to  retake  the  property.     As  if  one  take  a  chattel  real 
or  personal  entire,  the  other  may  retake  it  when  he  has        agaimt 
an  opportunity;  but  he  has  no  remedy  by  action.     If, 
again,  there  be  two  tenants  in  common  of  a  house  or 
miU,  and  it  fall  into  decay,  the  one  is  willing  to  repair, 
and  the  other  will  not,  he  that  is  willing  shall  have  a 
writ  de  reparatione  facienda.    It  has  been  said  that  tres- 
pass will  lie  in  this  case  by  one  tenant  in  common  against 
the  other,  because  there  has  been  an  expulsion  amount- 
ing to  an  actual  ouster.     Now,  if  there  has  been  an 
actual  ouster  by  one  tenant  in  common,  ejectment  will 
lie  at  the  suit  of  the  other.     But  I  am  not  aware  that 
trespass  will  lie,  for  in  trespass  thi;  breaking  and  enter- 
ing is  the  gist  of  the  action ;  expulsion  or  ouster  is  a 
mere  aggravation  of  the  trespass.     If  the  original  entry 
therefore  be  lawful,  trespass  will  not  lie.     In  Taylor  v. 
Cole  (a)  the  first  count  was  for  breaking  and  entering 
the   plaintiff's  house,  and  expelling  him.     As  to  the 
breaking  and  entering,  the  defendant  justified  as  sheriff 
of  Middlesex  under  a  fieri  facias.     Upon  general  de- 
murrer it  was  held  that  the  plea,  which  only  justified 
the  breaking  and  entering  by  shewing  a  good  cause  for 
it,  was  a  full  answer,  because  the  breaking  and  entering 
were  the  gist  of  the  action,  and  the  expulsion  was  only 
matter  of  aggravation;   and  that  if  the  plaintiff  had 
wished  to  take  advantage  of  the  expulsion,  which  was 
merely  matter  of  aggravation,  he  ought  to  have  shewn 
the  special  matter  in  a  new  assignment,  in  order  to  make 
the  party  a  trespasser  ab  initio.     Then,  if  the  expulsion 
be  mere  aggravation,  trespass  will  not  lie  for  it,  because 

(fl)  3  T.  R.  292. 
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2828.       the  original  entry  is  lawful.     The  original  entry  bang 
*"'""       the  gist  of  the  action  in  trespass,  and  the  expulsion 
agfuntt       mere  aggravation^  I  doubt  much  whether  trespass  can 
be  maintained  even  fer  an  expulsion.    Here  the  der 
fendant  pulled  down  one  wall,  and  built  another  on  its 
site.    If  two  persons  be  tenants  in  common  of  land  on 
which  there  is  a  wall,  and  one  rduses  to  re|Mur,  and  the 
other  pulls  down  the  wall,  and  selb  the  materials,  and 
builds  a  better  wall,  it  may  be  said  diat  there  has  been 
a  iQtal  destruction  of  the  original  wall,  more  especially 
if  he  sold  the  materials.     Still  if  he  did  that  for  the 
purpose  of  gettmg  other  materials  to  make  the  new  wall 
better  than  .the  old  one  was,  and  he  builds  the  new  one, 
thoqgh  there  was  a  destruction  of  that  which  was  ori- 
ginally the  sttbjectp-matter  of  the  tenancy  in  common,  an 
action  of  trespass  will  not  be  maintainable.     Such  an 
act  is  more  properly  the  subject-matter  of  an  action 
upon  the  case,  because  it  is  in  the  nature  of  a  partial 
injury,  and  not  of  a  total  destruction  of  the  subject- 
matter  of  the  tenancy  in  common.    If  tenant  for  life  or 
tenant  for  years  pull  down  any  wall  or  other  building,  it 
is  the  subject  of  an  action  of  waste  at  the  suit  of  the 
reversioner.     It  is  expressly  laid  down  in  Com.  Dig* 
Estates^  (K  8.)  if  one  tenant  in  common  of  wood,  turbary, 
&c.  does  waste  against  the  will  of  another,  he  shall  have 
waste  concerning  it.     Here  the  pulling  down  of  the 
old  wall  without  the  cons^t  of  the  plaintiff  might  be 
waste.     An  action  of  waste  is  the  proper  remedy  for  a 
reversioner  or  landlord  against  a  tenant  who  pulls  down 
a  building;  and  such  an  action  may  be  maintained  by 
one  tenant  in  common  against  another,  who  has  im- 
properly pulled  down  a  wall,  the  common  property  of 

the 
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the  two.    Upon  the  whole,  I  am  of  opinioQ  that  trespass  1828> 

is  not  maintainable.    The  rule  for  a  new  trial  must  • 

therefore  be  discharged.  against 

Bule  discharged* 


The  Kji^g  against  The  Inhabitauts  of  Lawford^ 

UPON  appeal  against  an  order  of  two  justices,  where-  A  pauper,  wbUe 
he  was  under 

by  Hannah  Nunn,  widow,  and  her  three  children  !«e.  quSu. 
were  removed  from  the  parish  of  Lattfordt  in  the  county  ^t  to  wa. 

« 

oiEssex^  to  the  parish  of  Saint  Anne,  Limehousej  in  the  ?^°Si^"*" 
county  of  Middlesexy  the  sessions  quashed  the  order,  ''ih*r*tim«*in 
subject  to  the  opinion  of  this  Court  on  the  following  **^'"^*"" 

case :  —  mained  in  luch 

service,  and  to 

John  Nunn,  the  son  of  John  and  Martha  Nunn,  the  separated  from 

bis  father's 

late  husband  of  the  pauper  Hannah  Nunn,  w*as  born  at  family  when  he 
Wivenhoe.    John  Nunn,  deceased,  was  married  to  the  oftwenty^n?* 
pauper  Hannah  Nunn,  he  beuig  about  twenty-five  years  Sat  he  wm  ' 
of  age^  and  having  acquired  no  setdement  in  his  own  ^!!2i*"*d*thai 
richt     In  1802,  he  then  beinir  about  fifteen  years  of  ^;»  ••ttle"®"* 

*»  '  ^  ^  '  didnotafUr- 

age,  quitted  his  parents  and  went  to  sea,  where  he  oon-  wards  shift  with 

.  .  .        that  of  his  fa- 

tinned  till  the  period  of  his  marriage,  sometimes  servmg  ther. 
on  board  a  King's  cutter  (the  Argus),  and  at  other 
times  on  board  different  trading  vessels,  gaining  his 
own  living.  Up  to  the  age  of  eighteen  his  parents 
resided  at  Manningtree,  and  whilst  there,  the  vessel 
on  board  of  which  their  son  was  serving  being  sta- 
tioned on  the  river  near  that  town  or  its  neighbourhood, 
the  mother  washed  for  him,  and  occasional  visits  were 
paid  by  the  son  to  the  parents,  sometimes  of  a  few 
days'  continuance.     During  the  period  from  180S  tor 
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1828.  1810,  the  parents  having  quitted  Manningtreef  re- 
^—^  moved  to  Si.  Jnm^s.  Hmehouse^  and  resided  on  a  tene- 
^[oiiuf  ment  of  the  value  of  twelve  guineas  a  year ;  and  twice 
ants  of  during  those  five  years  the  son  visited  them  there, 
and  stayed  eight  or  ten  days  at  a  time,  returning  to  his 
ship  after  each  visit  The  distance  prevented  the 
mother  from  continuing  to  wash  for  the  son  whilst  she 
and  her  husband  were  resident  at  St.  Anne^Sf  Limehousej 
but  she  occasionally  sent  him  small  sums  for  pocket- 
money.  The  son  attained  the  age  of  twenty-one  whilst 
his  parents  were  residing  at  St.  Ann^Sy  Limehause.  In 
1810  the  parents  quitted  that  parish,  and  took  a  tene* 
ment  of  24/.  a  year  at  Gravesend^  on  which  they  resided 
when  the  son  married,  having  been*  in  the  occupation  of 
it  upwards  of  a  year  before  such  marriage. 

Knox  in  support  of  the  order  of  sessions.  It  is  per- 
haps too  late,  since  the  recent  decision  in  the  King  v. 
Lytchet  Matraverse  (a\  to  contend,  that  emancipation, 
which  is  not  completed  but  by  the  child's  not  returning 
to  his  father's  house  under  twenty-one,  is  to  be  dated 
from  the  original  separation  within  the  age  of  minority, 
and  not  from  his  attaining  his  majority.  But  that  de- 
cision  is  to  be  confined  to  the  point  then  in  discussion 
before  the  Court,  which  concerned  only  the  doctrine  of 
relation  as  applicable  to  this  subject,  and  did  not  require 
a  review  of  the  principle  of  emancipation ;  and,  therefore, 
though  that  case  may  be  cited  as  fatal  to  a  settlement  in 
Manningtree^  which  depends  upon  relation,  yet  it  does 
not  affect  a  settlement  in  Gravesend,  which,  if  esta- 
blished, would  sustain  this  order  of  removal.     The  rule 

(a)  7B,  i'  a  226. 
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is,  that  a  child  follows  the  settlement  of  the  father  until        1828. 
he  has  acquired  one  of  his  own;  the  exception  that  he 
ceases  to  do  so,  where,  by  marriase  at  any  period,  or  any        agatnu 
Other  circumstances  after  he  arrives  at  full  age,  he  is  placed      _  aats  of 
in  a  condition  wholly  in6onsistent  with  his  being  a  mem- 
tier  of  his  father's  fiiiiiily.    The  mere  fact  of  coming 
of  age  has  never  been  deemed  one  of  those  circum- 
stances.   Lord  Kefttfonf  in  Bejff  v.  Witton  cum  7\ciam- 
brookes  (a),  directly  denied  that  such  a  conclusion  was  to 
be  drawn  from  the  expression  used  by  hini  in  Bex  ▼• 
Mooch  {b).     Whether  a  child  is  to  be  considered  a 
member  of  his  father's  fimily  depends  upon  the  con- 
tinuance of  any  degree  of  parental  control,  and  not 
upon  the  single  fact  either  of  actual  domicile  or  of  age. 
In  Bex  V.  Hardwicke{c\   which  was  the  case  of  a 
soldier  in  the  militia,  and  in  Bex  v.  Ccnehoneybome  {d% 
the  fiu^ts  were  such  as  raised  the  inference  of  an  absolute 
abandonment  of  the  parental  control.   There  is  a  distinc- 
tion between  a  separation  continuing  afler  twenty-one 
and  commencing  after  twenty-one.     It  is  conceded  that 
if  an  adult  sever  himself  from  his  father's  family,  eman- 
cipation takes  place ;  but  it  has  not  yet  been  ruled  that 
the  merely  continuing  absent  from  it  until  of  full  age, 
under  circumstances  that  do  not  exclude  all  parental ' 
control,  emancipates.     In  Rex  v.  Lytchet  Mairaversc{e)f 
and  in  Bex  v.  Httggatt  (f\  the  child  was  bound  for  a 
term ;  in  one  case  as  a  servant,  and  in  the  other  as  an 
apprentice;  and  it  was  held,  that  tlie  parental  control 
still  continued,  as  a  certain  degree  of  it  was  compati- 
ble with  the  control  of  the  master.     In  Hex  v.   Uck* 

(a)  3  T.  n.  S55.  (b)  6  T.  JR,  247. 

(c)  SB. 4- A.  176.  (d)  10 East,  88. 

(e)  7  ^.  f  C.  226.  (/)  2B.t  A,  582. 
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1SS8.      Jield{a\  though  the  child  had  been  away  from  the 

father's  house  nearly  twenty  years,  and  un^  she  passed 

agam$t       her  majority,  it  was  holden  upon  this  principle  that  she 

The  Inbibit- 

■otsof  was  not  emancipated.  In  this  case  the  pauper's  hus- 
band was  constandy  in  the  same  condition  from  his 
first  separation  from  his  parents  at  the  age  of  fifteen, 
serving  as  a  mariner  in  different  vessels  until  his  mar* 
riage  at  the  age  of  twenty-four.  Nothing  had  occurred 
to  destroy  the  degree  of  parental  control,  which,  upon 
the  authority  of  the  cases,  subsisted  contemporaneously 
with  the  control  of  his  various  masters.  At  the  time  of 
his  marriage  his  &ther  was  settled  in  Gravesendj  which, 
unless  he  was  emancipated  by  coming  of  age,  would 
ly  be  the  pauper's  setdement 


*«J«CfVI    l(V4l| 


Jessopp  (and  Mirehouse  was  with  him)  contriL.  The 
cases  of  Bex  v.  Walpole  St.  Peter's  (i).  Rex  v.  Stan- 
•mix  (c),  and  JRex  v.  Hardwick  {d\  fully  establbh  that  a 
child  who  has  separated  himself  from  his  father's  family 
during  his  minority,  and  continues  so  separated  after  he 
has  attained  twenty-one  years,  ceases  after  he  becomes  of 
age  to  be  part  of  the  father's  &mily,  and  is  emancipated; 
and  that  doctrine  was  recognized  by  Bayley  J.  in  Bex  v« 
Lytchet  Matraverse  {e).  He  was  then  stopped  by  the 
Court. 

Baylet  J.  It  is  very  desirable  in  deciding  sessions' 
cases  to  act,  whenever  it  is  possible,  upon  broad  prin- 
ciples, and  not  give  efiect  to  such  nice  distinctions  as 
are  raised  by  the  argument  in  support  of  this  order. 

(a)  SM.iS,  214.  (6)  Burr.  &  C.  638. 

(c)  5  T.  R.  670.  (d)  SB.iJ.  176. 

(0)  7^.  j>C.  SS6. 
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The  position  laid  down  by  Lawrence  i.  in  Bex  ▼•  Boack        18S8. 
is,  that  if  a  child  leaves  his  father's  family  under  twenty-       — - 

The  Knro 

one,  and  returns  while  he  is  under  age^  he  continues  to        agama 

The  Inhabit- 

be  part  of  that  family,  and  his  settlement  will  shift  with  antaof 
that  of  his  fether.  But  if  the  child,  when  he  attains 
twenty*one,  is  absent  from  the  father's  family,  the  father 
thereby  loses  all  control  over  him,  he  becomes  emanci- 
pated, and  his  settlement  will  not  shift  with  that  of  the 
father,  but  will  continue  to  be  in  that  parish  where  the 
&ther  was  settled  when  the  child  attained  twenty-one* 
JLawrence  J.  there  says,  *^  In  the  case  of  the  soldier,  the 
son  was  enlisted  when  he  was  under  age^  and  if  he  had 
returned  home  before  he  was  twenty-one,  he  would  have 
been  considered  part  of  his  father's  family;  or  if  he 
had  quitted  the  army  before  twenty-one  without  re- 
turning home,  the  father  might  have  reclaimed  him  by 
suing  out  a  habeas  corpus :  but  it  appears  from  the  case 
that  he  had  attained  the  age  of  twenty-one  before  be 
left  the  army;  therefore  during  the  time  that  he  con«» 
tinned  a  soldier,  his  father  lost  all  control  over  him,  he 
being  of  age;  and  the  subsequent  settlement  gained  by 
the  father  was  not  communicated  to  him."  He  then 
applies  the  reasoning  in  that  case  to  the  one  before  the 
Court,  and  afterwards  says,  ^^  If,  after  such  a  service  as 
this,  the  daughter  had  returned  to  her  father  "before  she 
was  of  age,  she  would  have  continued  as  part  of  her 
Other's  family ;  but  not  returning  till  after,  she  can  no 
longer  be  considered  as  part  of  his  family."  The  same 
point  was  decided  in  Bex  v.  Cawhoneybome.  There 
a  widower  having  a  daughter,  placed  her  at  eleven 
years  of  age  with  an  uncle,  by  whom  she  was  wholly 
maintained  after  that  time,  and  with  whom  she  con- 
tinued to  reside  after  she  came  of  age,  doing  service 
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1828.       for  hini)  but  without  any  contract  of  hiring  to  give  her 
^   ^         a  settlement  of  her  own.  the  father  in  the  mean  time 

The  KiNQ  ^  '^ 

t^ff^nti        havinff  e[one  out  to  service.     It  was  held,  that  on  her 

The  Inhabit.  ®®  . 

ants  of       coming  of  age  she  was  emancipated.    There,  at  the 
time  when  she  attained  twenty-one,  she  continued  absent 
from  her  father's  family.     In  Rex  v.  Hardwick  the  same 
doctrine  was  laid  down.    The  only  distinction  between 
that  and  the  former  cases  was,  that  the  original  separation 
of  the  pauper  from  his  father's  family  was  not  voluntary. 
While  he  was  under  age  he  was  drawn  for  the  militia, 
and  served  in  it  until  he  was  twenty-three  years  of  age. 
The  principle  deducible  from  that  case,  however,  is, 
that  he  was  not  part  of  his  fiither^s  family  while  he  con- 
tinued subject  to  a  control  paramount  to  that  of  his 
father;  and  having  while  under  age  contracted  a  relation 
inconsistent  with  the  parental  control,  which  relation 
continued  until  after  he  attained  twenty-one,  the  authority 
of  the  &ther  thereby  wholly  ceased,  and  he  could  no 
longer  insist  on  the  child's  returning  to  his  family. 
The  latter  was,  therefore,  emancipated.    Now  here  at 
the  time  when  the  pauper  attained  twenty-one  the  set- 
tlement of  his  £sither  was  in  Limehouse.     He  was  then 
in  service,  where  he  voluntarily  continued  after  twenty- 
one;  he  then  became  emancipated,  and  his  settlement 
continued  in  that  place*    The  order  of  sessions  must, 
therefore,  be  quashed. 

Order  of  sessions  quashed. 
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1828. 


Atkinson  and  Others,  Assignees  of  Sleddok, 
against  Bell  and  Others* 

ASSUMPSIT  for  goods  sold  and  delivered,  goods  A.hMsnxi^^ 
patent  for  oer* 

bargained  and  sold,  i¥ork  and  labour,  and  materials  tain  q>inning 

machinery,  re- 

found  and  provided.     At  the  trial  before  Htdlock  B.  ceived  an  order 
at  the  Summer  assizes  for  Ijincaster  1827,  it  appeared  ^amt  spinning 
Uiat  the  defendants  were  linen  and.  thread  manu&cturers  f^  ^^    ^^ 
at  Whitehaven^  in  Cumberiand.     The  bankrupt  Sfcdtf<w  ^e^'Sfi^*** 
before  his  bankruptcy  was  a  machine-maker  residing  at  <*»j»«  for  ^ 
Preston^  in  Lancashire.    One  Kau^  of  Preston^  obtained  the  latter  that 

be  had  so  done. 

a  patent  for  a  new  mode  of  spinning  flax,  and  the  de-  After  the  ma- 

cfainea  bad  been 

fendants  being  desirous  of  trying  the  effect  of  it,  on  the  completed,  J. 
12th  November  1825  by  letter  ordered  him  to  procure  to  be  altered. 
to  be  made  for  them  as  soon  as  possible  a  preparing  frame  terwards  a)m- 
and  two  spinning  frames,  in  the  manner  he  most  ap-  P***^ JhUMw 
proved  of.    In  January  1826  Kay  ordered  two  spinning  ®^f^*°** . 
frames  and  a  roving  frame  to  be  made  by  Steddoti  for  boxes  for  b.^ 

and  C  informed 

the  defendants,  and  informed  them  that  he  had  so  done.  b.  that  they 

These  machines  were  formed  on  Kai/s  first  plan,  and  he  refused  to 

completed  at  the  end  of  March^  and  after  they  hdd  been  ^dd,  thaux 

so  completed  they  lay  in  Sleddon^s  premises  a  month,  ^^jj"pri^**" 

while  two  other  machines  of  these  defendants,  intended  '^  ^:  "*  "* 

'  action  for  goods 

to  be  used  in  the  same  mills,  were  altered  by  Sleddon.  ^^*V^^^  ■"* 

sold,  or  for 

under   Kai/s   superintendence;    and  when  those  had  work  and  la. 

bour^  and  ma- 

be^i  completed  to  his  mind,  he  ordered  the  machines  terials. 
in  question  to  be  altered  in  the  same  manner.     They 
were  altered  accordingly,  packed  in  boxes  by  Kcn^s 
directions,  and  remained  on  Skddon^s  premises.    On 

T  S  the 
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1828.  the  23d  otjune  1826  Sleddon  wrote  to  the  defendants, 
'~~  and  informed  them  that  the  two  frames  had  been  ready 
i^mut  for  the  last  three  weeks,  and  begged  to  know  by  what 
conveyance  they  were  to  be  sent.  On  the  8th  of  Au' 
gust  a  commission  of  bankrupt  issued  against  Sleddon, 
under  which  he  was  duly  declared  a  bankrupt  The 
assignees  afterwards  required  the  defendants  to  take 
the  frames,  but  they  refused  to  do  so.  It  was  objected 
on  the  part  of  the  defendants,  that  the  action  was  not 
maintainable  for  goods  bargained  and  sold,  because  the 
property  in.  the  frames  had  never  vested  in  the  de- 
fisndants.  The  learned  Judge  was  of  opinion  that  the 
action  was  not  maintainable,  and  he  directed  a  nonsuit 
to  be  entered,  with  liberty  to  the  plaintifis  to  move  to 
enter  a  verdict  for  the  price  of  the  machines.  A  rule 
nisi  having  been  obtained  for  that  purpose. 

Brougham  and  Parke  now  shewed  cause.  The  plain- 
tiff is  not  entitled  to  recover  on  the  count  for  goods 
bargained  and  sold,  because  that  form  of  action  is  not 
maintainable,  unless  there  be  a  contract  for  specific 
goods,  and  unless  every  thing  has  been  done  so  as  to 
vest  the  property  in  those  goods  in  the  purchaser,  and 
enUtle  him  to  nmintain  trover  upon  tendering  the  price. 
If  the  contract  can  be  satisfied  by  selling  any  goods  of  a 
certain  description,  this  action  will  not  lie;  but  the  pro- 
per remedy  is  by  a  special  action  of  assumpsit  for  not 
accepting.  As  soon  as  specific  goods  have  been  selected 
by  the  vendor,  and  accepted  by  the  vendee,  and  every 
thing  done  to  vest  the  property,  this  action  will  lie,  but 
not  until  then.  Now  here  the  defendants  did  not  agree 
to  accept  any  particular  goods.  They  merely  ordered 
'  machines 
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fiiftehines  to  be  made  for  them  in  a  particular  mode;       1898, 
and  the  only  remedy  for  the  breach  of  such  a  contract  is      ^ 
a  special  action  on  the  case  for  not  accepting.    That  the       agmm 
property  in  these  machines  did  not  pass  to  the  defend- 
ants  is  clear ;  for  in  case  of  a  destruction  by  fire^  the  loss 
could  not  have  fidlen  on  them,  but  it  must  have  fallen 
on  the  bankrupt.    If  the  bankrupt  had  delivered  them 
to  another  person,  the  defendants  could  not  have  mainr 
tained  trover  for  them.    They  could  only  have  brought 
an  action  against  the  bankrupt  for  breach  of  contract, 
in  not  makbg  machines  according  to  order.     They 
remained  the  property  of  the  maker,  who  might  have 
performed  his  contract  by  delivering  any  other  similar 
machines.    Suppose  an  execution  to  have  issued  against 
the  defendants,  could  these  machines  have  been  seized 
by  the  sheriff  as  their  goods  ?    They  continued  the 
goods  of  the  bankrupt,  although  he  might  be  liable 
to  an  action  for  breach  of  the  contract.    There  was 
no  proof  of  any  selection  of  these  goods  by  the  defend- 
ants.   Mucklaw  V.  Mangks  (a)  is  an  authority  to  shew 
that  no  pn^erty  in  a  chattel  bargained  for  vests  in  the 
person  who  orders  it  until  it  be  finished  and  delivered, 
even  though  the  price  be  paid.    And  according  to  the 
opinion  expressed  by  Littledale  J.  in  Simmons  v.  Swift  (&), 
goods  bargained  and  sold  will  not  lie  merely  because 
the  property  passes.    The  mere  bargain  will  not  suffice 
unless  the  price  be  ascertained. 

Secondly,  the  plaintiffs  cannot  recover  on  the  count 
for  work  and  labour ;  for  that  count  is  applicable  to  those 
cases  only  in  which  the  work  is  done  on  account  of  the 

(a)  1  Ttiunt.  318.  ,  (6)  5  B.  ^  C  857. 

T  4  defendants* 
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1828.       defendants.     Here  it  vras  done  upon  the  plaintiff's  owb 
.      account)  in  working  up  his  own  materials  into  inacbine% 

Atkinsok 

a^oinu  which)  when  completed  and  accepted,  and  not  until 
then,  could  be  the  property  of  the  defendants.  The 
case  of  Towers  v.  Osborne  {a)  is  of  very  doubtful  autho- 
rity, and  was  said  to  be  an  extreme  case  by  Lord  Ten* 
terden  C.  J.  in  Garbutt  t.  Watson  {b).    . 

Cross  Seijt.  and  Tamlinson  contra.  There  was  a 
specific  appropriation  of  these  machines  to  the  de- 
fendants after  they  were  finished.  Km/  was  the  agent 
of  the  djefendants;  and  their  letter  of  the  13th  o^Novem^ 
her  1825  gave  him  the  most  ample  powers  to  act  as  he 
thought  best  for  their  interest,  and  therefore  he  had 
sufficient  authority  to  appropriate  the  machines  to  them 
if  he  thought  proper.  After  the  machines  were  com- 
pleted, they  were^  by  Kaj^s  order,  altered  according  to 
the  latest  improvement,  and  to  correspond  with  other 
machines  of  these  defendants  altered  by  Sleddon^  under 
Kat^s  superintendence,  and  intended  to  be  used  in  the 
same  mill.  That  was  an  acceptance  of  these  specific 
machines  by  the  defendants  through  Kay,  It  therefore 
operated  as  a  purchase  of  them.  This  case  falls  within 
the ,  principle  of  the  decision  in  Woods  ▼.  Russell  (c). 

• 

There  it  was  held,  that  an  unfinished  chattel  may  be 
appropriated,  and  that,  the  appropriation  vests  the  pro- 
perty in  the  chattel  in  the  person  by  whose  order  it 
ha$  been  made.  It  is  not  true  that  the  bankrupt  could  by 
his  own  act  substitute  other  machines,  for  he  could  not 
send  out  any  without  the  consent  of  £ay,  the  patentee. 

(a)  1  Sir.  506,  (6)  5 B. ^  ^.  615.  (c)  SB.  j*  A.  948. 

He 
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He  could  not  sell  them  without  the  permission  o(Kay.        1828. 
They  could  not  have  been  seized  under  an  execution       . 

Atumion 

against  the  goods  of  Steddoiij  because  the  sheriff  could  ^^nst 
not  make  any  title  to  them  without  Kzys  consent.  In 
Bokde  v.  Tkwaites{a)  an  appropriation  of  goods  by  the 
seller,  assented  to  by  the  buyer,  was  held  to  vest  the 
property  in  the  latter.  Here  Sleddon,  by  Km/s  permis^ 
sion,  appropriated  the  goods  to  the  defendants,  and  they 
by  their  agent  Ken/  assented  to  that  appropriation. 

Secondly,  the  plaintiffi  are  entitled  to  recover  on  the 
count  for  work  and  labour.  For  here  the  machines,  but 
for  the  orders  given  by  the  defendants,  would  never 
have  been  in  eieistence.  The  property  in  the  thing 
ordered  vests,  when  it  is  completed,  by  relation  in  the 
orderer,  and  the  person  who  made  it  may  then  sue  for 
work  and  labour.  In  Towers  v.  Osborne  (i),  the  action 
appears  to  have  been  for  the  value  or  price  of  a  bespoken 
chariot,  and  not  a  mere  action  for  damages  for  not 
accepting;  and  in  GarbuU  v.  Watson  {c\  the  form  of  the 
remedy  in  Tffooers  v.  OAome  was  not  questioned.  They 
also  cited  Dunmono  v.  Taylor  {d). 

Batlet  J.  I  think  the  rule  for  entering  a  verdict 
for  the  plaintiff  ought  to  be  discharged.  If  the  de- 
claration had  contained  a  count  for  not  accepting  the 
machines,  the  plaintiffs  might  have  been  entitled  to 
recover ;  and  I  tliink  now  that,  upon  payment  of  costs, 
they  should  be  allowed  to  set  aside  the  nonsuit,  and  add 
other  counts  to  the  declaration,  and  have  a  new  trial. 

(a)  6  P.  4*  C.  588.  {h)  I  Sir,  506. 

(c)  SB.^A.  613.  (d)  Peake,  N.  P.  41. 

But 
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1828.  But  I  cannot  say  that  the  property  passed  to  the  de- 
"—"^  fendantSf  so  as  to  enable  the  plaintiffi  to  recover  on  the 
ag<nnM  counts  for  goods  bargained  and  sold,  or  for  work  and 
labour.  It  is  said,  that  there  was  an  appropriation 
of  these  specific  machines  by  the  maker,  and  that  the 
property  thereby  vested  in  the  defendants.  I  think  it 
did  not  pass.  Where  goods  are  ordered  to  be  made^ 
while  they  are  in  progress  the  materia  belong  to  the 
maker.  The  property  does  not  vest  in  the  party  who 
^ves  the  order  until  the  thing  ordered  is  completed. 
And  although  while  the  goods  are  in  progress  the 
maker  may  intend  them  for  the  person  ordering,  still 
he  may  afterwards  deliver  them  to  another,  and  thereby 
vest  the  property  in  that  other.  Although  the  makdt 
may  thereby  render  himself  liable  to  an  action  for 
so  doing,  still  a  good  title  is  given  to  the  party  to 
whom  they  are  delivered.  It  is  true  that  Kay  saw  these 
things  while  they  were  in  progress,  and  knew  that  the 
bankrupt  intended  them  for  the  defendants;  yet  they 
might  afterwards  have  been  delivered  to  a  third  person. 
This  case  is  not  affected  by  the  argument  that  these 
are  patent  articles,  because  they  might  have  been  de* 
livered  to  a  third  person  with  Sm^s  assent  The  case 
of  Woodsy.  Russell  {a)  is  distinguishable.  The  found- 
ation of  that  decision  was,  that  as  by  the  contract  given 
portions  of  the  price  were  to  be  paid  according  to  the 
progress  of  the  work,  by  the  payment  of  those  portions 
•of  the  price  the  ship  was  irrevocably  appropriated  to  the 
person  paying  the  money.  That  was  a  purchase  of  the 
specific  articles  of  which  the  ship  was  made.     Besides, 

(a)  51^.  j- if.  942i 

there 
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there  the  shipbuilder  had  signed  the  certificate  to  enable  1828* 
the  purchaser  to  have  the  ship  registered  in  his  name ; 
the  legal  effect  of  which  was  held  to  be  to  vest  the  agmu 
general  property  in  the  purchaser.  If  in  this  case  an 
execution  had  issued  against  Sleddon^  the  sheriff  might 
have  seized  the  machines.  They  were  SleddorCs  goods, 
although  they  were  intended  for  the  defendants,  and  he 
had  written  to  tell  them  so.  If  they  had  expressed  their 
assent)  then  this  case  would  have  been  within  Rohde  v. 
Th'VDaites{a\  and  there  would  have  been  a  ^complete 
appropriation  vesting  the  property  in  the  defendants. 
But  there  was  not  any  such  assent  to  the  appropriatbn 
made  by  the  bankrupt,  and  therefore  no  action  for  goods 
bargained  and  sold  was  maintainable.  Then  as  to  the 
counts  for  work  and  labour,  if  you  employ  a  man  to 
build  a  house  on  your  land,  or  to  make  a  chattel  with 
your  materials,  the  party  who  does  the  work  has  no  power 
to  appropriate  the  produce  of  his  labour  and  your  mate>- 
Tials  to  any  other  person.  Having  bestowed  his  labour  at 
your  request  on  your  materials,  he  may  maintain  an  action 
against  you  for  work  and  labour.  But  if  you  employ 
another  to  work  up  his  own  materials  in  making  a  chat- 
tel, then  he  may  appropriate  the  produce  of  that  labour 
and  materials  to  any  other  person.  No  right  to  main- 
tain any  action  vests  in  him  during  the  progress  of  the 
work ;  but  when  the  chattel  has  assumed  the  character 
bargained  for,  and  the  employer  accepted  it,  the  party 
employed  may  maintain  an  action  for  goods  sold  and  de- 
livered ;  or  if  the  employer  refuses  to  accept,  a  special 
action  on  the  case  for  such  refusal.      But  he  cannot 

(a)  G  B.  ij-  C  S88. 

maintain 
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I8f8.  maintam  an  action  fi>r  work  and  labour,  because  bis 
^  labour  was  bestowed  on  his  own  materials,  and  for  bim- 

againa       sel^  and  not  for  the  person  who  employed  him.  I  think, 

that  in  this  case  the  plaintiff  cannot  recover  on  the 

count  for  work  and  labour. 


HotROTD  J.  I  think  that  on  the  fiicts  given  in  evi- 
dence a  verdict  might  have  been  sustained  on  a  count 
for  not  accepting  the  machines.  I  have  entertained 
great  doilbt  during  the  argument,  whether  a  verdict 
might  not  be  sustained  on  the  «connt  for  work  and 
labour  and  materiab  found.  I  think  it  will  not  lie  for 
goods  bargained  and  sold,  because  there  was  no  specific 
appropriation  of  the  machines  assented  to  by  the  pur- 
diaser,  and  the  property  in  the  goods,  therefore,  re- 
mained In  the  maker.  Then  as  to  work  and  labour, 
the  work  was  done,  and  the  labour  bestowed  on  the 
materials  of  the  maker  in  manu&cturing  an  article  which 
never  became  the  property  of  the  defendants;  I  am  of 
opinion,  therefore^  that  the  work  was  done  for  the  bank- 
rupt, and  not  for  the  defendants* 

LrrTLEDALE  J.  I  am  of  the  same  opinion.  Goods 
bargained  and  sold  will  not  lie  unless  there  be  a  sale. 
There  could  not  be  any  sale  in  this  case,  unless  there 
was  an  assent  by  the  defendants  to  take  the  articles. 
Here  there  was  no  assent.  The  property  must  be 
changed,  to  make  the  action  mamtainable.  If  the  pro- 
perty had  been  changed,  the  maker  could  not  have 
delivered  these  machines  to  any  one  but  the  defendants. 
I  think,  however,  he  might  have  delivered  them  to  an- 
other, notwithstanding  any  thing  that  passed,  and  that 

the 
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the  defendants  could  not  have  maintained  trove^  ^^g&uist  1>S^« 
the  party  to  whom  they  weredelivered*  Jji  the  .ca$e  of  •  -  — 
an  execution  or  a  bankruptcyy  these  machines^must  have  (^atmt 
been  treated  as  the  goods  of  the  maker.  .  As  to  .the 
count  for  work  and  labour  and  materials,  theJabour  was 
bestowed)  and  the  materials  were  found,  for  the  purpose  of 
ultimately  eflfecting  a  sale,  and  if  that  purpose  was  never 
completed,  the  contract  was  not  executed,  and  then 
work  and  labour  will  not  lie.  The  work  and  labour 
and  the  materials  were  for  the  benefit  of  the  machine- 
maker,  and  not  for  the  defendants. 

Rule  absolute,  on  payment  of  costs* 


Joseph  Pratt,  Administrator  of  Ann  Pratt, 

against  Swaine. 

I\EGL ARATION  stated  that  Ann  Pratt^  in  her  life-  To  a  dcclir- 
y  ation  in  trorer 

time,  to  wit,  on,  &c.,  at,  &c.,  was  lawfully  possessed  by  an  adminu- 

tratory  allMrioff 

of  divers  goods  and  chattels  (describing  them)  as  of  her  the  gnnt  of 
own  property,  and  being  so  possessed  thereof^  she  after-  nistradon  to 
wards,  to  wit,  on,  &c.,  at,  &c.,  died  so  possessed,  f  fter  and^that  die 
whose  death,  to  wit,  on  the  20th  of  October  1820,  th^  said  ^^^wS^Uie 
ffoods  and  chattels  came  to  the  possession  of  the  defendioit  v^^^  bare 

o  *  t  .     '       been  the  pro- 

by  finding,  and  afterwards  and  after  the  death  oijnn  pertyoftfie 

■^  °'  ^  '       intesute  in  hia 

Pratt^  to  wit,  on  the  4th  oi  May  1822,  administratigm  of  lifetime,  and  of 

the  plaintiff  as 

all  and  singular  the  goods  and  chattels  of  the  said.^n  administrator 

!••<¥•  tini  11  since  his  death. 

Prati  was  granted  to  the  plamuit;  yet  the  def^dant^  well  ^erwards,  and 
knowing  the  said  goods  and  chattels  to  be  the. property  ^^^  intestate, 
of  the  smd  ArmPraU  in  her  lifetime,  and  at  the  time.of  ^^^'tfe" 
her  death,  and  to  belong  to  the  pUuntiff  as  administrator  '^S^  * 
as  aforesaid  after  the  death  of  Ann  Pratt^  but,  contriving  gwity  of  the 

premises  within 
to  six  years  is  bad 
upon  special 
demurrer. 
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1828.        to  defraud  and  injare  the  plaintiff  as  administrator  tis 
""""'^        aforesaid,  had  not  delivered  to  him  the  said  goods  and 

Pratt  . 

ttgaimt  chattels^  although  requested  so  to  do,  and  the  defepdant 
qfteraxards  and  after  the  death  of  Attn  Pratt^  to  wit,  on 
the  1st  oi  January  1828,  converted  and  disposed  of  the 
same  to  his,  the  defendant's,  own  use.  Plea,  that  the 
defendant  was  not  guilty  of  the  premises  in  the  dedar* 
ation  mentioned,  or  of  any  or  either  of  them,  at  any 
time  within  six  years  next  before  the  exhibiting  of  the 
plaintiff's  bill,  in  manner  and  form  as  the  plaintiff  had 
complained  against  him.  Demurrer,  assigning  for  cause 
that  the  plea  was  argumentative  and  uncertain,  and  did 
not  explicitiy  shew  that  the  action  was  not  commenced 
in  due  time,  according  to  the  statute  of  limitations ;  for 
although  the  defendant  might  not  have  been  guilty  of 
the  premises  mentioned  in  the  declaration  within  six 
years  next  before  the  exhibiting  the  said  bill,  the  said 
causes  of  action  might  have  accrued  to  the  plaintiff  as 
administrator  as  aforesaid  within  that  period. 

Chitty  in  support  of  the  demurrer.  Dyster  v.  Baity  (a) 
shews  that  to  a  declaration  in  an  acti<m  on  the  case  a 
plea  of  not  guilty  of  the  grievances  within  six  years  is 
bad  on  special  demurrer;  and  Murray  n.  The  East  India 
Company  {J})  is  an  authority  to  shew  that  in  an  action  by 
an  administrator  upon  a  bill  of  exchange  payable  to  the 
testator,  but  accepted  after  his  death,  the  statute  of 
limitations  begins  to  run  from  the  time  of  granting  the 
letters  of  administration,  and  not  from  the  time  when  the 
bill  became  due,  there  being  no  cause  of  action  until  there 
is  a  party  capable  of  suing.     That  being  so,  no  cause  of 

(a)  3  j9.  j[- ^.  448.  (»}  5  J?.  4f  ^.  904. 
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Action  accrued  to  the  plaintiff  in  this  case  nntil  the  letters       1 828. 
of  administration  were  granted  to  bim.    Tlie  defendant       

Pkatt 

by  his  plea  is  bound  to  shew  that  the  cause  of  action  did        agamu 
not  accrue  within  six  years :  he  only  says  that  be  was  not 
guilty  of  the  premises  within  the  six  years.    That  may 
be  true^  and  yet  the  cause  of  action  may  have  accrued 
to  the  administrator  within  that  period. 

Coleridge  contra.  The  conversion  is  the  gist  of  the 
action,  and  it  is  averred  in  the  declaration  that  the  con- 
version took  place  after  the  letters  of  administration  were 
granted.  The  declaration,  after  averring  the  grant  of 
the  letters  of  administration  to  the  plaintiff,  states  that 
the  defendant,  knowing  the  goods  to  be  the  property  of 
the  plaintiff  as  administrator,  afterwards  converted  the 
same.  IHolrcydJ.  The  word  afterwards  relates  to 
something  done  after  the  death  of  the  testator.  Bay- 
ley  J.  Suppose  issue  had  been  joined  on  the  plea : 
proof  that  the  conversion  took  place  before  the  granting 
of  the  letters  of  administration  would  have  supported 
the  averment  in  the  declaration.  Where  letters  of 
administration  have  been  granted,  the  administrator  is 
entitled  to  all  the  rights  which  the  intestate  bad  at  the 
time  of  his  death  vested  in  bim ;  but  no  right  of  action 
accrues  to  the  administrator  until  be  has  sued  out  tbe 
letters  of  administration.  It  may  be  perfectly  true, 
therefore,  that  the  defendant  may  not  have  been  guilty 
of  the  premises  within  six  years,  and  yet  that  the  cause 
of  action  may  have  accrued  to  the  {dainUff  within  that 
period.  A  defendant  who  wishes  to  avail  himself  of  the 
statute  of  limitations  is  bound  to  shew  that  tbe  cause  of 
action  did  not  accrue  within  six  years :  be  should  either 
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« 

1828.       claim  the  baiefit  in  the  words  of  the  act  of  "parHamerOj 
or  in  words  of  equivalent  import] 


Paatt 

i  agabut 

I  SWAXUX. 


Coleridge  then  craved  leave  to  amende  which  was 
granted  on  payment  of  costs. 

See  Batty  ▼.  Fauikener,  S  B,  i  A,  288.    Short  ▼.  McCarthy,  5  B.  ^ 
A.  6S6.     Granger  ▼.  George,  SB.fC*  129. 


Brtan  against  Whistler,  Clerk. 

Where  « rector  f^ASE  for  disturbing  a  vault    The  first  count  of  the 

granted  to  ^.^.   V^ 

by  parol,  leare  declaration  Stated  that  the  defendant  was  rector 

to  make  a  Tault 

in  the  parish  of  the  parish  church  of  St.  Clemefiif  HcistingSj  and 
bury  a  certain  plaintiff  being  desirous  of  burying  one  M.  A.  W.  in  a 
an7that  ^'  vault  in  that  church,  on,  &c.  applied  to  the  defendant, 
Sci'usi^*l!!ie*'**  as  such  rector,  for  permission  to  make  a  vault  there  for 
*^^!^V*"''»  that  purpose,  and  to  put  up  a  tablet  or  monument  near 
without  the       the  vault  to  perpetuate  the  same ;  and  the  defendant,  as 

leave  oi  At  B*, 

opened  the        such  rector,  in  consideration  of  201.  to  be  paid  to  him 

▼ault,  and 

buried  another  for  such   permission,  consented  and  agreed  that  the 

Held,  that  no  plaintiff  should  have  permission  to  make  such  vault 

malnudned  ^^^  ^^  P^^  "P  ^^^^  tablet,  and  should  have  the  sole  and 

^o?M •'fifr  ^^^^^^  ^^  ^f  ^^*  vaviU^  upon  being  paid  20/.  and 

that  if  the  rec.  i/,  j^,  fo^  the  scrvicc.     Averment,  that  the  plaintiff  did 

tor  had  power  ^  * 

to  erant  the       at  his  expense  make  such  vault,  and  cause  the  body  of 

exclusive  use  of 

a  Tauit,  he        M.  A.  W.  to  he  buried  therein,  and  put  up  a  tablet,  and 

could  not  do  it  i       j   /•     j 

by  parol.  pay  the  defendant  20L  for  such  permission,  and  11.  Is. 

a  rector  cannot  ^^^  ^^  service,  yet  the  defendant  intending  to  injure 
£e  chun^"  but  *^®  plaintiff,  and  to  deprive  him  of  the  exclusive  use  and 
buiy  there  in      ^?fil  ^f  ^^  vatdty  and  right  of  interment  therein,  and 

each  particular  to 

initaoce. 
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to  disturb  the  remdos  of  the  said  M.  A.  J^.,  afterwards,  1 828. 
Co  wity  on,  &c.,  broke  into  a^d  damaged  the  said  vault, 
and  wrongfully,  and  without  the  leave  of  the  plaintiff,  ^"^_ 
caused  the  same  to  be  opened,  and  interred  therein  the 
body  of  another  person.  The  second  count,  after 
stating  the  agreement  with  the  defendant,  alleged  that 
the  plaintiff  with  the  knowledge  and  consent  of- the 
defendant,  put  up  a  tablet  near  the  vault  with  a  certain 
inscription  thereon,  viz.  ^*  In  a  vault  beneath  this  tablet 
{appropriated  to  the  family  of  T.  B.)  are  the  remains  of 
M.  A.  W.9  &c. ; "  and  then  concluded  as  in  the  first 
count  Third  count  alleged  generally  that  the  plaintiff 
by  the  consent  at)d  agreement  of  the  defendant,  grved 
in  consideration  of  20/.  to  him  paid,  had  become  and 
was  entitled  to  the  exclusive  use  of  a  vault  in  the  said 
church,  and  that  the  defendant  wrongfully  defaced  and 
iiljured,  and  opened  it.  Plea,  not  guilty.  At  the  trial 
before  Gaselee  J.,  at  the  Sussex  Summer  assizes  1827,  it 
was  proved  that  in  the  year  1819,  the  plaintiff  applied 
to  the  defendant  for  leave  to  make  a  vault,  as  stated  in 
the  declaration ;  the  defendant  by  parol  granted  leave, 
but  demanded  a  fee  of  20/.,  which  sum  was  paid  to  him. 
The  vault  was  made  at  the  plaintiff's  expense,  and  the 
defendant  performed  the  burial  service  over  the  body  of 
M.  A.  fV'i  who  was  buried  in  the  vault,  to  the  size  of 
which  the  defendant  made  no  objection  at  that  time. 
After  the  funeral  the  defendant  gave  the  following  re- 
ceipt to  the  plaintiff:  <<  Received  18th  September  1819, 
of  T.  J3.,  Esq.  20/.  for  permission  to  make  a  vault  in 
the  church  of  Si.  Clemeni,  Hastings,  between  the  south 
wall  and  aisle  thereof,  and  to  put  up  a  tablet  or  monu- 
ment to  perpetuate  the  same,  &c.  &c.,  and  one  guinea 
for  the  service,'  &c."  Soon  after  the  funeral  the  plaintiff 
Vol.  VIII.  U  put 
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{899.       put  up  a  tablet  with  the  inscription  set  opt  in  the  second 
_  count    This  was  frequently  seen  by  the  defendant,  who 

H^na  made  no  objection  to  it  In  the  year  1825  the  d»- 
fendaut,  without  the  plaintiflfs  leav^y  caused  the  vault 
to  be  opened,  and  buried  another  corpse  there.  Upon 
these  facts  it  was  contended  that  the  plaintiff  had  no 
such  interest  in  the  vault  as  would  enable  him  to 
maintain  the  action,  for  that  there  was  not  any  convey- 
ance or  other  instrument  vesting  in  him  an  exclusive 
right  to  the  vault,  and  the  case  of  HewUns  v.  Skij^m{a) 
was  cited.  The  learned  Judge  gave  the  defendant  leave 
to  move  to  enter  a  nonsuit  on  that  ground ;  and  the  jury 
having  found  a  verdict  for  the  plaintifl^  Manyat  in 
Michaelmas  term  obtained  a  rule  nisi  for  entering  a 
nonsuit,  against  which 

Gumeiff  Hodgson^  and  Ckittjf  shewed  Qause,  Th» 
objection  to  this  action  is  founded  on  the  supposition 
that  the  plaintiff  claims  a  freehold  interest  in  the  land. 
But  the  declaration  does  not  disclose  any  such  claim, 
and  for  the  injury  therein  all^[ed  an  action  is  maintain- 
lible ;  for  if  a  person  with  the  assent  of  tlie  incumbent 
erects  a  tomb,  no  one  can  lawfully  disturb  it.  In  the 
Sd  Inst.  202.  Lord  Coke  says,  *^  Concerning  the  building 
or  erecting  of  tombs,  sepulchres,  or  monuments  for  the 
deceased  in  church,  chancel,  common  chapel,  or  church* 
yard  in  convenient  manner,  it  is  lawful,  &c.,  and  the 
defiicing  of  them  is  punishable  by  the  common  law,  as 
it  appeareth  in  th^  book  9JSd.4.  14.  a.,  and  so  it  was 
agreed  by  the  whole  Court,  Mick.  \Ojac.^  in  the  Com- 
mon Pleas,  between  Corven and Pym.^  Frances  v. Ley{b)f 

(a)  SB^^C.  S91.  (A)  Cn,  Jac.  366. 

third 
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4 

third  resolation,  establishes  the  same  point    In  Degg^s       1828. 

PanorCs  Counsdlar,  176.  (a),  it  is  said  that  the  right  to       ^ 

make  tombs  must  be  intended  to  be  by  license  of  the  ^jirn^ut 
bishop  or  consent  of  the  parson  and  churchwardens ; 
and  in  GibsofCs  Codexy  542.,  it  is  said  that  burials 
within  the  church  may  be  with  the  consent  of  the  in- 
cumbent only.  But,  secondly,  supposing  the  plainti£Pis 
bound  to  rely  on  the  agreement,  the  case  of  Hewlins  ▼. 
Shippam{b),  cited  at  the  trial  by  the  counsel  for  the 
defendant,  is  not  in  point.  There  the  right  claimed  by 
die  plaintiff  was  in  derogation  of  the  freeholder's  rights; 
here  the  right  claimed  is  quite  consistent  with  his  right, 
and  is  claimed  under  the  very  purpose  for  which  the 
freehold  is  vested  in  the  defendant,  viz.  for  the  burial  of 
the  dead.  It  is  impossible  to  apply  common-law  doc- 
trines and  principles  to  such  a  case.  No  form  of  con- 
veyance by  a  rector  ^ving  a  perpetual  right  can  be 
suggested.  Where  a  faculty  is  granted,  the  instrument 
merely  states  that  the  party  has  obtained  the  assent  of 
the  incumbent  or  ordinary.  The  right  must  rest  on  the 
permission  to  bury  in  that  vault ;  and  when  that  leave 
was  given,  the  vault  made,  and  the  body  buried  in  it, 
the  defendant  could  have  no  right  to  disturb  it.  Such 
a  license  may  well  be  granted  by  parol,  and  when  exe- 
cuted is  irrevocable.  Winter  v.  Brocktvell  (c),  Taylor  v. 
Waters  (d).  \_Bayley  J.  It  may  be  good  as  a  license  to 
bury  there,  and  yet  may  not  give  an  exclusive  right] 
The  inscription  seen  and  assented  to  by  the  defendant 
was  a  declaration  by  him  that  he  had  appropriated  that 
vault  to  the  plaintiff,  not  that  he  had  transferred  any 

(a)  6th  edit.  (6)  SB.iC.  S21. 

(c)  8  JEfffl^SOS.  {d)  7  TmMU  374. 

U  2  property 
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1B28.       property  to  him.  •  And  even  supposing  that  an  in- 
'"""'^       cumbent  cannot  so  appropriate  as  to  bind  his  successor, 

BllTAlf 

agauut  still  he  must  be  bound  during  his  own  incumbency. 
No  inconvenience  is  to  be  apprehended  from  such  agree* 
ments,  for  if  they  are  improperly  made  they  may  be 
corrected  by  the  spiritual  court,  Palmer  v.  The  Bishop 
qf  Exeter  (tf). 

F.  Pollock  contr^.  The  evidence  given  at  the  trial 
did  not  support  any  count  of  the  declaration.  The 
plaintiff  declared  in  each  count  upon  a  right  to  the 
exclusive  use  of  the  vault  in  question,  and  complained 
of  an  injury  to  that  right;  but  he  totally  failed  in 
establishing  the  right  alleged,  which  could  only  be 
granted  by  deed.  Upon  this  point  HewUns  v.  Shippatn{b) 
is  decisive.  It  is  said  that  common-law  rules  cannot  be 
applied  to  this  case;  but  the  action  is  for  an  injury  to  a 
common-law  right ;  it  must,  therefore,  be  governed  by 
those  rules.  The  case  of  Taylor  v.  Waters  (c)  was  very 
different ;  there  a  party  who  had  obtained  a  license  to 
enter  the  Opera  House  was  turned  out ;  here  the  utmost 
that  the  plaintiff  could  claim  was  a  license  to  bury  a 
particular  person ;  he  enjoyed  that  right,  and  the  corpse 
of  that  person  has  not  been  removed  or  disturbed. 
Again,  if  the  exclusive  use  of  the  vault  was  granted,  the 
action  should  have  been  trespass,  and  not  case. 

Batlet  J.  I  am  extremely  sorry  that  an  individual 
in  the  situation  of  the  defendant,  having  received  a 
pecuniary  compensation  for  the  grant  of  a  privilege 
intended  to  be  binding  at  all  events  during  his  own 

(a)  1  Sir.  516.      •         (b)  SJB.^  C  221.  (c)  7  Taunt.  374. 
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incumbency,  should  afterwards  keep  the  money,  and  .1828. 
recede  from  his  undertaking.  But  if  the  question  of  bTtak 
law  be  with  him,  his  defence  to  this  action  must  prevail.  ^S^J^^, 
It  seems  to  me  that  the  objection  raised  u  valid.  The 
declaration  states  in  substance^  that  in  consideration  of 
a  certain  sum  of  money  the  defendant  agreed,  that  the 
plaintiff  might  make  a  vault,  and  have  the  sole  and  eX' 
elusive  use  of  it.  If  that  were  an  interest  in  land,  the 
grant  could  not  be  binding  under  the  statute  of  frauds, 
unless  there  were  a  memorandum  in  writing  signed  by 
the  party  granting.  No  memorandum  was  in  this 
instance  signed  except  the  receipt,  which  is  silent  as  to 
the  exclusive  use  of  the  vault,  and  the  action  is  brought 
for  a  violation  of  the  plaintiff's .  right  to  the  exclusive 
use.  If  it  be  not  an  interest  in  land  it  is  an  easement^ 
or  the  gf ant  of  an  incorporeal  hereditament ;  which 
could  only  be  effectually  granted  by  deed,  and  no  such 
instrument  was  executed«  But  even  had  a  deed  been 
executed,  I  think  the  defendant  had  not  power  to  grant 
any  privilege,  except  for  the  particular  burial,  then 
about  to  take  place.  The  rector  has  the  freehold  of 
the  church  for  public  purposes,  not  for  his  own  emolu-^ 
inent;  to  supply  places  for  burial  from  time  to  time,  as 
the  necessities  of  his  parish  require,  and  not  to  grant 
away  vaults,  which,  as  it  seems  to  me,  cannot  be  done 
unless  a  faculty  has  been  obtained.  Even  by  means  of 
a  faculty,  a  pew  can  only  be  granted  to  the  inhabitants 
of  a  parish,  and  it  is  for  the  most  part  limited  to  a 
house,  a  removal  from  which  destroys  the  right  to  the 
pew.  Now,  I  cannot  find  any  good  reason  why  the 
same  rules  should  not  be  applicable .  to  a  vault  In 
Com.  Dig.  Cemetery  (B),  it  is  said,  ^*  A  man  may  pre- 
scribe that  he  is  tenant  of  an  ancient  messuage  and 

(J  3  ought 
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1828.  ought  to  have  sqwraie  burial  in  auch  a  yauk  within  the 
"~~*  church/'  This  is  like  the  prescripdon  for  a  pew  m 
agninu  Rogers  t.  Brooh{a)*  In  the  latter  case  the  prescnp* 
tion  implies  a  facultj.  Why  then  should  it  not  in  the 
former?  The  objection  to  the  form  of  action  does  not 
appear  well  founded,  for  the  right  claimed  is  not  to  the 
sdl  but  to  an  easement;  but  for  the  reasons  above 
gWen,  I  am  of  opinion  that  a  nonsuit  must  be  entered. 

HoLRora  J.  It  seems  to  me,  that  if  the  action  were 
maintainable,  case  would  be  the  proper  form,  the  claim 
beh^  to  an  easement  Bat  whether  it  be  an  easement 
or  an  interest  in  land,  the  action  cannot  be  supported. 
The  dedaradon  states,  that  an  application  was  made  by 
the  plaintiff  to  the  defendant,  for  permission  to  make  a 
vault  and  have  the  exdusive  use  of  it;  and  that  the 
defendant  agreed  that  he  might  do  sa  If  that  could  be 
considered  as  giving  the  exclusive  use  of  the  vault  for 
all  purposes,  trespass  would  lie;  but  it  must  be  taken 
as  giving  a  special  nse  of  the  vault,  vis.  for  the  purposes 
of  borial;  case,  therefore^  was  the  proper  remedy,  aa 
it  is  for  the  dbtnrbance  of  a  pew,  the  right  to  which  is 
granted  for  the  special  purpose  of  attending  divine 
service.  But  whether  the  grant  were  for  a  special  pur- 
pose or  general  for  all  purposes,  the  right  could  not 
pass  without  deed  or  writing.  Here,  therefore,  the 
plaintiff  proved  no  legal  right,  and  consequently  cannot 
sustun  his  action. 

LiTTLEDALE  J.  I  am  of  opiniou  that  thb  action  is 
tiot  maintainable.    The  right  claimed  does  not  appear 

(•}  1  T.  JR.  431.  m 
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to    t>e  an  interest  in  land,  so  as  to  be  afiected  by  the        182^. 
statute  of  frauds.    The  right  said  to  have  been  granted 


(a)  Crot  Joe*  966» 
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merely  a  privilege  to  make  a  vault  and  bury  there.     J^f/"^"^ 
'Jt'liis  right  is  claimed  as  an  easement,  giving  a  sole  and 
exclusive  privilege  of  burial.     Now,  according  to  Camm 
Dig*  Cemetery  (B)f  that  must  be  prescribed  for  as  ap* 
purtenant  to  an  ancient  messuage.     Prescription  pre* 
somes  a  grant,  and  I  have  little  diflSculty  in  saying  that 
the  rector  had  no  power  to  grant  the  privilege  claimed 
in  this  case.     The  right  acquired  can  be  no  higher  than 
the  right  to  a  pew,  which  can  only  be  claimed  as  ap- 
purtenant to  an  ancient  messuage  or  by  a  &culty.    In 
Frances  v.  Let/ {a)  it  is  said,  ^^that  neither  the  ordinary 
himself  nor  the  churchwardens  can  grant  license  of 
burying  to  any  within  the  church,  but  the  parson  only, 
because  the  soil  andfreehcid  of  tlie  church  is  only  in  the 
e  parson^  and  in  none  other ;"  but  in  Gibson's  Codex^  542.* 

»r  this  is  denied  to  be  the  true  reason,  for  it  would  apply 

SI  equally  to  the  churchyard,  but  that  the  ecclesiastical 

es  btws  have  appointed  the  incumbent  as  the  proper  judge 

as  of  the  fitness  or  unfitness  of  any  particular  person  to 

IS  have  the  privilege  of  being  buried  in  the  church.    The 

ne  incumbent,  therefore,  may  exercise  a  discretion  in  each 

jr-  particular  instance,  where  application  is  made  for  leave 

K)i  to  bury  in  the  church,  but  he  has  no  power  to  grant 

tbe  to  another  the  privilege  of  burying  there  whomsoever 

Qot  he  pleases.      For  these  reasons  I  concur  in  thinking 

that  a  nonsuit  must  be  entered. 

Rule  absolute* 


to 
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Doc  on  the  demise  of  Jeff  and  Hunteb  against 

Robinson  and  Another. 

Where  the  te-    Hf^HIS  was  an  action  of  ejectment  on  the  demise  of 

Bant  of  lands,       X 

granted  to  him  Robert  Jeff"  and  Thomas  Hunter,  the  demise  being 

and  hit  heirs  _ 

purauterrie,  laid  on  the  16th  Mco^  18279  against  JbAn  Robinson  and 
«« to  J.  ^.,"  Thomas  Dawson  Robinson,  for  the  recovery  of  certain 
more  Mid  !3?S.  l^ods  in  the  township  of  Northallerlon,  in  the  cqunty  of 
died,'uTing        York.     Plea,  not  guilty.    At  the  trial  before  BayleyJ. 

cestui  que  Tie ;  -^  o        ^  ,^   ^ 

Held,  that  the    j^  the  Yorkshire  Summer  assizes  1827,  a  verdict  was 

heir  of  the  de*  ^    ^ 

▼isorwasen-     found  for  the  plaintiff,  subject   to  the  opinion  of  this 

titled  to  the 

lands  as  special   Court  on  the  following  case :  — 

By  a  If^ase,  dated  the  24th  of  November  nss,  and 
made  between  the  Lord  Bishop  of  Durham  oi  the  one 
partf.and  Thomas  Dowson  of  the  other  part,  the  said 
bishop,  did  demise,  lease,  and  to  farm  let  unto  the  said 
Thomas  Dowson,  his  heirs  and  assigns,  all  that,  half 
oxgang  of  new  land,  arable,  meadow,  and  pasture,  with 
the  appuilienances  lying  in  the  -fields  of  Northallerton 
aforesaid)  formerly  called  by  the  name  of  the  Chapel 
Garths,  and  then  divided  into  eight  closes,  and  con* 
taining  in  all  about  twenty-four  acres,  to  have  and  to 
hold  unto  the  said  Thomas  Domson,  his  .heirs  and 
assigns,  from  the  making  of  the  said  lease,  for  and  dur- 
ing the  natural  lives  of  him  the  said  Thomas  Damon, 
John  Dawson,  his  son,  and  Thomas  Robinson,  and  the 
life  of  the  longest  liver  of  them,  at  the  yearly  rent  or 
sum  of  55.  1^.  payable  at  the  times  therein  mentioned. 

By  his  will,  dated  2l8t  November  1808,  and  duly 
made,  executed,  and  attested  to  pass  real  estates,  Tho^ 

mas 
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mas  Denoson  being  then  in  possession  of  the  same  pre-«       18£8. 
mises   under   the   said   lease,   devised   as   follows:-—.        - 

Dos  dem. 

*^  I '  give  my  daughter,  Elizabeth  Robinson^  my  two  im 
bouses,  situated  in  Bootham,  nigh  die  city  of  York^  now  RouMsoy* 
tenanted  by  widow  Earl  and  William  CMj/er^  and  my 
two  closes,  lying  within  the  township  of  Northallerton^ 
known  by  the  name  of  the  Chapel  Garths^  and  west  of 
the  bam  dose  (the  said  two  closes  being  the  lands  in 
question,  and  part  of  the  eight  closes  demised  to  Thomas 
Dawson  by  the  Bishop  of  Durham).  I  also  give  her 
my  desk  in  my  parlour,  and  she  to  choose  other  fur- 
niture within  my  house,  to  furnish  two  rooms.  I  give 
my  daughter  Parthenia  Robinson^  my  three  closes  called 
BuUomoors  g  and  also  one  other  dose  called  Bam  Close, 
all  the  aforesaid  closes  being  within  the  township  of 
Northallerton.  I  give  her  all  the  said  four  doses  for 
and  during  her  natural  life,  and  at  her  decease  I  give 
the  said  four  doses  to  her  children  then  living,  share 
and  share  alike ;  and  I  order  that  Bobert  Robinson,  my 
son-in*law,  shaU  .have  no  concern  either  in  letting  the 
lands,  or  in  taking  any  part  of  the  rents  from  the  lands. 
And  as  to  all  the  rest  of  my  estate,  both  real  and  per- 
sonal, I  give  to  my  son  John  Dowson,  and  also  a  se- 
curity for  the  payment  of  20L  per  annum  for  and  during 
the  life  of  my  daughter  Ann  Dtnoson,  he  paying  my 
said  daughter  Ann  Dcnason  40/.  per  annum,  to  be  paid 
out  of  the  rents  arising  from  the  Turks  Bat^;  and  also 
all  my  just  debts  and  funeral  expenses,  and  also  for  leas- 
ing the  half  oxgang  after  my  decease;  and,  lastly,  I  make 
my  said  son  John  Dososon  my  sole  executor  of  this  my 
last  will  and  testament''  Thomas  Doacson  died  on  the 
14th  of  March  1814,  without  having  altered  or  revoked 
his  said  will,  and  upon  his  death,  Elizabeth  Robinson 

entered 


-^p' 
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1928t       entered  into  possession  of  the  premises  thereby  devised 
'        to  hen  and  received  the  rents  thereof  nnUl  her  death 

Dot  dem. 

Jirr         on  the  1  St  of  February  1826,  at  which   period  John, 

RoBMsov.     Dawson  and  Thcmas  Sobhuon^  two  of  the  cestui  que  m\ 

vies  mentioned  in  the  said  lease  were  still  living.    After  ^  ii 

the  death  of  Elizabeth  Bobifwrn^  the  defendants,  her  .h:^i 

only  children,  entered  into  possession  of  the  premises  in  -m 

question.    John  Dcmson^  the  heir  at  law  as  well  as  re-  .-se  til 

sidaary  devisee  and  executor  of  Thomas  D&wson^  died  jr^^ 

on  the  20th  February  ISSTs  having  previously,  by  hta  ^t»   ( 

will,  duly  made^   executecf,   and  attested  to  pass  real  j.^-^r. 

estates,    and  bearing  date   the  20th  September  1822,  yr^^ 

given  and  devised  all  and  every  his  freehold  knds,  -^i^ii 

tenements,  and  hereditaments  situate  in  the  township  of  ^am\ 

Northatterton,  in  the  county  of  York  ;  and  all  other  his  ^  ^ 

messuages,  hinds,  and  hereditaments  whereof  he  was  ^  „,^| 

seised  or  entitled  unto  in  reversion,  remainder,  or  ex-  g  ^ j 

pectancy,  situate  in  the  township  of  Northallerton  afore-  ^ 

said,  and  in  or  near  the  suburbs  of  the  city  of  York  ot  ,u_vr 

elsewhere  in  the  smd  county  of  York;  and  all  his  the  ^     , 

said  testator's  personal  estate  unto  the  said  Robert  Jeff  ^  tn  ^ 
and   Thomas  Hunter^  their  heirs,  executors,  admini»> 
trators,  and  assigns,  according  to  the  respective  natures 
and  tenures  thereof  upon  the  several  trusts  therein  men- 


OCCD/) 

^tothe 


tioned.    And  the  said  testator  appointed  them  executors  ^  ^ 

in  trust  of  his  said  will.     The  said  Thomas  Bobinsonj  '-^ 


one  of  the  cestui  que  vies  named  in  the  said  lease  of  the  ^  7^ 

24th  Naoember  1783,  is  still  living.  "       °^ 

The  question  for  the  opinion  of  the  Court  was,  what  ^^ 

interest  in  the  said  two  closes  passed  to  Elizabeth  Bobin-  ^ 

son  under  the  will  erf  Thomas  Daaoson  ?  ^      %  cannot 

The  case  was  ai^ued  at  the  sittings  in  banc  dter  last  ™  wp' 

HUary  term  by 

Alex* 


•'^^««a.68i 
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Akxander  for  the  plaintiff.     Thomas  Dowson  had  in        1828* 
the  lands  in  qaestion  a  freehold  estate,  which,  if  un-       — 

DoK  denk 

disposed  of  by  wilt,  wonld  descend  to  his  heir.     It  was         Jm 

ogoinsi 

not  disposed  of^  except  for  the  life  of  Elizabeth  Robtn-      Robiksok. 
sWj  and,  therefore,  at  her  death  the  heir  of  T^mas 
Dowson  was  entitled  to  the  lands.   There  must  be  words 
of  limitation,  or  words  tantamount,  in  order  to  give 
more  than  a  life  estate.     Now  the  devise  by  Thomas 
Dawson  was  merely  **  to  Elizabeth  Robinsonj^^  without 
more.     On  the  other  side,    Williams  v.  Jekyl  (a),  and 
Kpley  V.  Waterworth  (J),  will  probably  be  relied  on  to 
shew  that  an  executor  may  be  a  special  occupant ;  and 
thence  it  may  be  argued  that  the  law  will  supply  the 
word  executors,  and  the  devise  in  question  may  be  con- 
sidered as  a  devise  to  Elizabeth  Robinson  and  her  exe- 
cutors, and  that  the  whole  estate  of  T  Dowson  would 
pass  under  those  words.     But  in  the  former  case  the 
grant  was  originally  to  A.  and  his  executors,  and  Lord 
Hardwicke  treated  the  estate  as  being  of  a  personal 
nature,   and  he  distinguished  it  from  **  a  descendible 
freehold  to  A,  and  his  heirs.''     In  Ripley  v.  Waterworth^ 
Lord  JSldon,  indeed,  says,  that  an  executor  may  be  a 
special  occupant,   but  there  the  estate  was  expressly 
given  to  the  party  and  his  executors,  and  he  cites  West' 
Juliftg  ▼.  Westfaling  {c)  as  an  authority  in  point,  but  that 
is  founded  on  a  case  in  2  RoU.  Abr.  tit  Occupant,  (G) 
pL  2.  which  cites  Dyer,  S28.,  and  there  no  such  point 
appears  to  have  been  decided.     On  the  other  hand, 
there  are  many  cases  in  which  it  has  been  held  that  an 
executor  cannot  be  a  special  occupant.     In  2  RoJL  Abr. 
Ocaqjanij  (G)  pi.  S.  it  is  said,  *<  If  a  man  grant  a  rent 

(a)   9  Ve9.  sen.  681.  (6)  7  Pel.  jun.  440.  (c)  ZJtk,  460. 

to 
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1828.       to  another^  his  executors  and  assigns  for  the  life  of 

'     7~        T.  S.9  and  the  grantee  dies,  making  an  executor  but  no 

J<f'         assignee,  the  executor  shall  not  be  a  special  occupant 

€igainst 

RouvsoK.  for  this,  that  it  is  a  freehold  which  cannot  descend  to  the 
executor."  Sc^er  v.  Butler^  found  in  several  books  (a), 
decided  the  same  point  ZBayUyJ.  If  under  a  lease  to  ^ 
and  his  executors,  pur  ^uter  vie,  the  executor  cannot  be 
a  special  occupant,  why  can  the  heir  where  the  grant  is 
to  A*  and  his  heirs  ?]  In  Com.  Dig.  Estates^  (F  1.)  it  is 
said,  *^  So  if  a  lease  be  to  ^.  and  his  heirs  pur  auter  vie, 
and  jf.  dies,  his  heir  shall.be  special  occupant;"  and  the 
same  rule  is  laid  down  in  Bac.  Abr.  tit  Estate  for  Life 
mid  Occupancy^  (B  S.)*  In  5/.  JokiCs  CcUege  v.  FUm-- 
ifig  (£),  it  appeared  that  the  Dean  and  Chapter  of  Car- 
lisle made  a  lease  to  T*  S.  for  three  lives.  Habend. 
to  him,  his  executors,  administrators,  &c.  for  three 
lives;  the  lessee  dying,  the  question  was,  Whether  this 
should  be  looked  upon  as  a  descendible  estate,  and  go 
to  the  heir,  or  whether  the  executor  should  have  it 
The  Court  decreed  it  to  be  in  its  nature  an  inheritable 
estate,  and  that  it  should  go  to  the  heir.  And,  in 
Campbell  v.  Sandys  {c\  Lord  Redesdale  dissented  from 
the  doctrine  that  an  executor  can  be  a  special  occupant 
IBeofley  J.  Is  not  the  real  question  here,  how  much 
did  T.  Dowson  give  away  by  his  will  ?] 

Cressfwell  for  the  defendants.  Tlie  only  question  is^ 
how  much  of  the  estate  which  Thomas  Damson  had 
passed  by  his  will.  It  is,  therefore^  quite  unnecessary  to 
enquire  whether  an  executor  can  or  cannot  be  a  special 

{a)  Cro,  EUm,  901.     Fe/e.  9.     Moore,  664.     Koy,  46. 
(b)  2  Vem.  920.  (c)   1  Scho,  f  Ltf.  288. 

occupant 
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occupant.     The  point,  however,  is  clear;  there  is  not  1828. 

any  authori^  for  saying  that  an  executor  may  not  be  a  ^^^ 

spedel  occupant  of  lands.     The  case  of  Salter  v.-  Butler^  Ja» 


and  the  passage  in  2  BM.  Abr.  tit.  Occupant^  (G)  pi.  8.      Rohiooiu 
related  to  a  refU^  and  all  the  doubt  (if  any  exists)  upon 
this  question  has  arisen  firom  a  want  of  discrimination 
between  the  grant  of  a  rent  and  the  grant  of  lands. 
The  distinction  between  them  is  pointed  out  in  Bac.  Abr. 
tit.  Estate  for  Life  and  Occupanof^  (B  3).    Then  as  to  the 
question  in  this  case ;  the  words  used  by  Thomas  Daoh 
son  in  devising  the  lands  in  question  are  sufficient  to 
give  the  whole  of  his  estate  in  them  to  the  devisee.    It 
has  sever  yet  been  disputed  that  a  general  devise  of 
lands  to  A»  gives  him  an  estate  for  his  own  life^  pro- 
vided the  testator  had  so  much  to  dispose  of.     But  an 
estate  for  a  man's  own  life^  is  in  contemplation  of  law 
greater  than  an  estate  for  the  life  of  another,  Lewis 
Bowles  case  (a),  and  words  sufficient  to  convey  the 
greater  estate  must  be  sufficient  to  convey  the  lesser. 
It  could  not,  therefore,  be  contended  that  an  estate  to 
A.  for  the  life  of  another,  or  for  the  lives  of  any  number 
of  persons,  would  not  pass  by  a  general  devise  to  B. 
without  words  of  inheritance.      If,   then,    the   grant 
in  question  had  been,  merely  to  T.  Daooson  for  three 
lives,  his  devisee,  Elizabeth  Bobinson^  would  have  taicen 
the  whole  of  his  estate,  although  it  might  happen  to 
endure  beyond  her  life.     But  the  introducticHi  of  the 
word  heirs  into  the  original  grant  to   T.  Dowsohj  is 
supposed  to  affect  the  construction  to  be  put  upon  the 
words  of  his  will,  and  to  confine  their  operation  to  the 
giving  an  estate  to  the  devisee,  for  her  own  life  only. 

(o)  11  Co.  83. 

The 
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1888.  The  necessity  for  words  of  inheritance  in  order  to  con^ 
^^""^  vey  more  than  an  estate  for  the  life  of  the  grantee^  arose 
Jtrw  from  the  strictness  of  the  feudal  law.  In  Qilberfs  Te* 
lUKinoy.  nureSi  p.  S.  it  is  said,  "  Feuds  are  hereditary  or  for  life. 
In  hereditary  feuds  the  word  heirs  is  required  to  dis- 
tinguish it  from  the  original  feud  that  was  for  life  only  ;'^ 
and  in  note  8*  this  passage  from  Craig  is  cited,  ^'  Do- 
nationes  sint  stricti  juris  ne  quid  plus  donasse  praesum- 
atur  quam  in  donaUone  expresserit"  The  word  heirs 
then  was  originally  used  for  the  purpose  of  measuring 
the  quantity  of  estate  granted.  When  applied  to  a 
grant  pur  auter  vie,  it  has  no  such  effisct:  whether  it  be 
or  be  not  used,  the  estate  parted  with  by  the  grantor  is 
the  same,  and  is  commensurate  with  the  life  of  cestui 
que  vie;  the  estate  taken  by  the  grantee  is  the  same, 
and  he  has  the  same  disposing  power  over  it;  this  is 
apparent  from  Litt.  s.  56.,  and  the  commentary  upon  it, 
1  In^*  41.  Neither  does  the  word  heirs  in  the  grant  of 
such  an  estate  alter  its  quality.  In  either  case  it  is 
simply  an- estate  of  freehold  for  life  or  lives,  and  no^  an 
estate  of  inheritance^  Edward  Seymaur^n  case  (a).  An 
estate  to  A,  and  his  heirs  has  sometimes  been  termed 
a  descendible  freehold;  but  that  description  of  it 
is  inaccurate,  for  the  estate  of  the  special  occupant 
has  none  of  the  incidents  of  an  estate  taken  by  de- 
acent.  Before  the  passing  of  the  stat.  29  Car.  2.  it  was 
not  real  assets,  or  the  statute  would  have  been  un- 
necessary; the  widow  is  not  entitled  to  dower.  Lam 
v.  Burran  (i).  The  death  of  the  ancestor  and  occu- 
pancy of  the  heir  does  not,  as  a  descent  cast,  take 
away  a  right  of  entry,  Litt,  s.  S87.    1  Inst^  239.    In 

(a)  10  Co.  9S.  (6)  5  P.  fF.  262. 

Dae 
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Doe  T.  Luxion  (a)  Lord  Kenyan  says  that  such  estates  1  SfS. 

hare  been  improperly  termed  descendible  freeholds,  and  —— ^ 

in  Biflejf  t.  Wateraoorih  Lord  Eldon  expressed  a  similar  imww 


opinion.  If  then  neither  the  quantity  nor  quality  of  the  Rosimov. 
estate  granted  to  T.  Dcfwson  was  altered  by  the  introduc- 
tion of  the  word  heirs  into  the  grant,  the  only  efiect  of  it 
was  to  iq)point  a  special  occupant  to  take  on  the  death 
of  the  grantee,  provided  he  died  without  diqxMing  of  the 
estate.  It  cannot  be  eontended  that  the  estate^  because 
created  sulgect  to  special  occupancy,  could  only  be 
devised  subject  to  special  occupancy,  for  then  even  had 
the  testator  devised  *'  all  his  estate "  in  the  lands  in 
question  (words  sufficient  to  pass  a  fee),  that  would  not 
have  sufficed  to  give  this  estate  pur  auter  vie,  because 
the  devisee  would  not  have  taken  it,  subject  to  special 
occupancy,  but  on  her  death  it  would  have  gone  to  her 
executor,  as  assets  under  the  statute^  and  the  surplus 
would,  after  payment  of  debts,  have  been  distributed 
amongst  the  next  of  kin.  Upon  principle,  therefore^ 
the  defendants  are  entitled  to  a  decision  in  their  favour; 
and  there  are  two  cases  expressly  in  point  for  them, 
Wittiams  v.  Jeiyl  and  Campbell  v.  Sandys.  In  the  former,  a 
freehold  lease  for  three  lives  was  granted  to  Elixabeth  El- 
Ueitf  her  executors,  administrators,  and  assigns.  She,  for 
▼aluable  consideration,  made  an  assignment  of  the  pre- 
mises, and  of  her  right,  title,  and  interest  in  and  to  the 
same^  to  a  trustee  to  the  use  of  her  son  J.  W.^  for  and 
during  the  term  of  his  natural  Ufe,  and  from  and  after 
hia  decease  to  the  use  of  his  issue  lawfully  b^otten,  and 
for  the  want  of  such  issue  to  the  use  of  £.  L.^  her  exe» 
cutors  and  administrators,  during  the  residue  of  the 

(a)  6  7.  ft.  891. 

term. 
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1828*       term.    J.  W.  had  a  son,  and  Lord  Hardmcke  decided 
that  the  word  issue  there  meant  children^  and  that  the 

DoK  denu 

Jirt  '  son  oFc/.  W.  took  the  whole. estate;  and  he  concludes  his 
RoBiMsox.  judgment  by  saying,  *^  I  have  no  doubt  at  all,  but  if  it 
had  been  a  plain  assignment  by  her  .during  the  term  to 
J.  W*^  without  saying  more,  he  would  have  the  whole  in 
him."  That  is  a  direct  authority  that  a  simple,  assign- 
ment of  an  estate,  pur  autre  vie,  to  ^  jB«  without  more, 
is  sufficient  to  take  the  whole  away  from  a  special  oc- 
cupant Whether  the  special  occupant  deagnated '  in 
the  original  grant  be  the  executor  or  heir  of  the  grantee^ 
cannot  make  any  difference  in  principle.  In  Campbell 
v.  Sandysy  D.  C  being  seised  of  premises  held  by  leases 
for  three  lives  to  him  and  his  heirSf  agreed  to  make  a 
settlement  on  his  son  JohUf  and  Anna  his  wife,  and  to 
assign  the  premises  to  the  use  of  himself  for  life,  and 
after  his  decease  to  the  use  of  John  C.  for  life,  and  after  hb 
decease,  to.  the  bsue  of  the  said  John  and  Anna^  and  there 
Lord  Bedesdale  held,  that  issite  meapt  childreny  and  that 
under  this  agreement,  the  equitable  right  to  the  absolute 
property  vested  in  the  only  child  of  J(An  and  Anna. 

Alexand^,  in  reply.  In  the  case  of  Williams  v.  Jekt^ 
the  party  .seised  professed  to  grant  the  whole  of  her 
estate;  that  case,  therefore,  is  distinguishable  from  the 
present ;  and  in  Campbell  v.  Sandys  the  question  turned 
on  the  supposed  intention  of  the  parties,  and  not  on  the 
words  of  the  deed*.  The  argument  founded  on  the 
quantity  and.  quality  of  the  estate  is  inapplicable^  be- 
cause thisjs  a  question  as  to  the  passing  of  an  estate^ 
and  notih^  creation  of  it.  .    , 

.     ^  Cur.  adv.  auU. 

Bayle* 
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Batlet  J.     This  was    an    ejectment   by  devisees        1828* 
claiming  under  the  heir  at  law  and  residuary  legatee  of 

^^  l/OS  MID* 

Thomas  Doipson,  against  the  children  of  Elizabeth  Jm 
Robinson^  a  devisee  of  the  same  Thomas  JQowson.  The  Rouinoic. 
property  consisted  of  two  closes  at  NorthaUerion^  which 
Thomas  Damon  held  under  a  lease  for  lives  from  the 
Bbhop  of  Durham.  By  that  lease  the  closes  were  de- 
mised to  DcwsoHf  his  heirs  and  assigns^  fer  the  life  of 
himself  and  two  other  persons,  and  the  life  of  the 
longer  liver.  By  his  will  Thomas  Dawson  devised  these 
closes  to  his  daughter  Elizabeth  Robinson ,-  but  there 
were  no  words  in  the  devise  to  shew  an  intention  in 
the  testator  to  pass  his  whole  interest,  nor  any  words  of 
limitation ;  so  that  had  the  property  been  fee-simple,  it 
is  dear  an  estate  for  life  only  would  have  passed ;  and 
the  quesUon  is,  Whether  it  makes  any  difference  that 
the  proper^  is  not  fee-simple,  but  an  estate  pur  autre  vie  ? 
At  common  law,  as  the  original  grant  was  to  Thomas 
Dawson  and  his  heirs,  his  heirs  would  have  taken  as  special 
occupants  upon  his  death, 'tmless  he  had  made  an  alien- 
ation in  his  lifetime  to  prevent  it.  Had  he  aliened  in 
his  lifetime  to  a  particular  individual,  without  any 
words  of  limitation,  or  any  thing  to  extend' that  in- 
dividual's estate  beyond  his  life^  his  interest  would  have 
ceased  upon  his  death.  His  representatives  would  have 
had  no  claim;  and  unless  Dawson,  or  his  heir,  could 
have  claimed  it,  it  would  have  been  open  to  general  oc- 
cupancy. By  tile  statute  of  frauds,  99  Car.  2.  c.  S.  5. 12., 
such  an  estate  as  this  is  devisable  in  manner  therdn 
mentioned ;  and  if  no  such  devise  thereof  be  made,  it 
shall  be  chargeable  in  the  hands  of  the  heir,  if  it  coine 
to  him  as  special  occupant,  as  assets  by  desoent^  as  in 
case  of  lands  in  fee-simple ;  and  if  there  be  no  qpecU 
'     VoIm  VIII.  X  occupant 
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1828*       occupant  thereoF,  it  shall  go  to  the  executors  or  adminis- 

j;^    7"       trators  of  the  party  that  had  the  estate  thereof  by  virtue 

Jsrr         of  the  grant,  and  shall  be  assets  in  their  bands.     Under 

against  , 

RoBiNiOK.     this  statute  the  owner  of  an  estate,  pur  autre  vie,  may 
devise  it  to  several  in  succession,  so  as  to  designate  ivho 
shall  occupy  till  cestui  que  vie  dies,  and  to  leave  no  in- 
terval or  chasm  (3  P.  Wms,  262.);  but  I  have  not  been  able 
to  meet  with  any  case  which  decides  what  shall  become 
of  it,  if  it  be  only  partially  devised,  that  is,  if  it  be  de- 
vised for  a  period  which  expires  before  the  estate  pur 
autre  vie  ends.     In  such  cases  it  must  belong  either  to 
the  representatives  of  the  devisor,  the  representatives  of 
the  devisee,  or  become  the  subject  of  general  occupancy. 
Upon  the  language  of  the  29  Car.  2.  c.  3.  5. 12.,  with  the 
legislative  explanation  it  receives  from  the  14  G.  2.  c.20. 
5. 9.,  it  seems  to  me  that  it  belongs  to  the  devbor.     The 
language  of  the  29  Car.  2.  is,  that  "  any  estate  pur  autre  vie 
shall  be  devisable."     If  there  be  a  devise  which  will  pro- 
vide for  the  occupancy  till  all  the  lives  iiiil,  the  estate,  that 
is,  the  whole  estate,  will  be  devised ;  upon  a  devise  which 
may  or  must  leave  a  chasm  before  all  the  lives  fail ;  there  is 
only  a  partial  devise  of  the  estate,  and  as  to  the  residue 
.  there  is  no  devise  thereof.     If,  for  instance,  A.  have  an 
estate  for  the  lives  of  ^.,  C,  and  2).,  and  he  devise  it  to 
JB.  until  either  J?.,  or  C,  or  2).  die,  he  devises  the  property 
for  a  part  only  of  the  estate  pur  autre  vie,  and  as  to  the 
residue  of  that  estate  he  makes  no  devise  thereof.    The 
'  next  provision,  then,  in  the  29  Car.  2.,  "  if  no  such  devise 
*  thereof  be  made,"  may,  and  upon  the  principles  on 
which  that  act  is  founded,  viz.  to  prevent  general  oc- 
cupancy, ought  to  attach  upon  the  portion  which  is  not 
devised,  and  then  that  portion  will  be  chargeable  in 
the  hands  either  of  the  heir  or  executor;  and  though  it 

is 
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is  not  in  terms  mentioned  whose  heir  is  contemplated,  it       1828. 
is  shewn  whose  executor  is  contemplated,  viz.  the  exe-       ■"""""" 

DoK  dem. 

cutor  of  the  party  that  took  the  estate  by  virtue  of  the         Jxrr 

agninti 

grant,  which  must  mean  the  executor  of  the  devisor,  Roumsok. 
not  the  executor  of  the  devisee.  And  if  it  be  the  de- 
visor's execntor  that  is  contemplated  when  executors  are 
mentioned,  it  must  be  the  devisor's  heir  that  is  con- 
templated when  the  heir  is  mentioned.  And  this  ex- 
position of  the  29  Car.  2.  is  supported  and  explained  by 
the  provision  in  the  14  G.  2.  c.  20.  5.9.  The  former 
statute  had  made  the  undevised  estate  assets  in  the  hands 
of  the  heir,  or  of  the  executor ;  but  it  had  made  no  pro- 
vision as  to  the  residue,  where  the  estate  was  made  per- 
sonal assets.  The  14  G.  2.,,  therefore,  provides  that 
estates  pur  autre  vie,  of  which  there  shall  be  no  special 
occupant,  of  which  no  devise  shall  have  been  made,  or 
so  much  thereof  as  shall  not  have  been  so  devised^  shall  go^ 
be  applied,  and  be  distributed,  in  the  same  manner  as 
the  personal  estate  of  the  testator  or  intestate.  That 
act,  tlierefore,  evidently  proceeds  upon  the  assumption 
that  so  much  of  an  estate  pur  autre  vie  as  is  not  subject 
to  special  occupancy,  or  has  not  been  devised,  is  to  pass 
to  the  executor.  In  this  case,  we  think  that  judgment 
must  be  given  for  the  lessors  of  the  plainti£^  inasmuch  as 
nothing  but  an  estate  for  the  Yikoi  Elizabeth  Bobinson  is 
devised ;  of  so  much  of  the  estate  per  autre  vie  as  re- 
mained at  her  death,  there  was  no  devise,  and  that  part, 
therefore,  belonged  not  to  the  representative  of  Elizabeth 
Bobinson^  but  to  the  heir  of  Thomas  Dowson  as  special 
occupant,  and  not  to  his  devisee. 

Postea  to  the  plaintiff. 


X  2 
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1828. 


Doe  on  the  demise  of  Henniker  against  Watt. 

By  a  merooran-  'C'JECTMENT  brought  to  recover  certain  lands  and 

dum  of  agree.     -Li  .  .        ,  ^    «  rt-n 

ment,  incon-  premises  in  the  county  of  Somerset,     ihe  cause 

the  rent  and  was  tried  before  Burrough  J.,  at  the  Summer  assizes  for 

^e^n^er  *«  county  of  Somerset^  1827.     It  appeared  that  the 

mentioned.^,  defendant  in  October  1825  became  tenant  to  the  lessor 

was  to  oaTe* 

hold,  and  oc-     q{  ^^  plaintiff  of  the  premises  in  question,  under  and 

cupv,  as  on  *  *  t  * 

lea«e,  certain      by  virtue  of  the  following  instrument,  signed   by  the 

premises 

therein  spe-       defendant,  and  bearing  date  the  24th  day  of  October 

cifledy  at  a 

certain  rent  per  1825:  ^*  Memorandum  of  agreement  made  with  George 
waast^nOated,  Wott^  bailiff,  of  the  manor  of  Chalcotty  otherwise  CaU 
i*^^J^wt  ^o^^»  »n  the  county  of  SomersH.  The  said  G.  WaUy 
}°^"Jt*  ^-*.    in  consideration  of  'the  rent  and  conditions  hereinafter 

leased  by  virtue 

of  the  agree-      mentioned,  is  to  have,  hold,  and  occupy,  as  on  leas& 

ment ;  and  it  '  ^^  . 

wasfunher       every  part  and  parcel  of  all   that   piece  or  tract  of 

agre:dandai' 

puiatedfthat      turbary   land,    commonly    called    The  Five    Hundred 

A*  should  take^ 

at  the  rent  Acres^  Situate  in  the  said  manor,  which  may  now  be 
certain  other  in  hand  and  disengaged  or  unlet,  for  the  term  of  twenty- 
same  might  *  ^^^  years  from  Lady-day  1825,  at  the  yearly  rent  of 
^tllT  it  wM  ^*'  ^^  BCte^  payable  quarterly,  and  free  and  clear  of  all 
iiijmiaied  and  chartres,  rates,  and  ontjroincrs  whatsoever :  and  is  like- 

conditioned^haX       .  tb       o  * 

^.should  not    wise  to  have,  at  the  like  rent  of  Ss.  an  acre,  all  and  every 

assign,  transfer, 

or  underlet,  parcel  of  the  said  Five  Hundred  Acres  which  may  fall  in 
said  lands  and  hand  and  become  unlet  between  this  time  and  the  ex- 
SdtTthan^tol^s  piration  of  the  said  term  of  twenty-one  years  i  provided 
chiidran :  '  ^^    always,  that  the  entire  or  total  quantity  of  land  in  the 

Held,  that  bj 

the  Uiit  dattM  a  conditioii  was  created,  for  the  breaefa  of  which  the  lessor  might  maintain  an 

ejectment. 

said 
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said  Five  Hundred  Acres^  occupied  by  the  said  G.  Watt  by  1 828. 
virtue  of  this  airreement,  shall  never  exceed  100  acres  _  , 
in  the  whole;  and  that  the  term  or  lease  of  all  and  every  Hivitikm 
parcel  occupied  or  possessed  under  this  agreement  shall  Watt. 
cease  or  determine  in  twenty-one  years  from  Lady^ay 
aforesaid.  And  it  is  stipulated  that  no  house  or  cottage, 
stable  or  other  substantial  building,  nor  any  parcel  of  land 
on  which  such  building  now  stands,  or  may  hereafter  be 
erected,  shall  be  included  in  or  leased  by  virtue  of  this 
agreement  And  it  is  further  stipulated  and  agreed  that 
the  said  G«  Watt  shall  take  and  occupy,  at  the  rent 
aforesaid,  every  parcel  of  land  in  the  said  Five  Hundred 
Acres  as  the  same  may  fall  in  hand,  without  choice,  ex- 
ception, or  refusal,  until  the  total  quantity  amounts  to 
100  acres  as  before  mentioned.  And  also  that  G.  Watt 
shall,  on  possession,  proceed  to  cultivate  and  improve 
every  parcel  as  the  same  comes  to  his  occupation,  whe* 
ther  it  be  late  or  early  in  the  said  term  of  twenty-one 
years,  in  like  manner  or  method  as  he  means  towards 
the  parcels  of  which  he  has  immediate  possession.  And, 
lastly,  it  is  stipulated  and  conditioned  that  G.  Watt  diall 
not  assign,  transfer,  underlet ,  or  part  with  any  part  or  parcel 
of  the  said  lands  or  premises  otherwise  than  to  his  wife, 
child,  or  children.'*  It  was  proved  that  the  defendant 
had  underlet  part  of  the  demised  premises ;  and  it  was 
insisted,  on  the  part  of  the  lessor  of  the  plaintiff,  that 
tlie  last  clause  in  the  agreement  operated  as  a  condition, 
and  that  the  underletting  was  a  breach  of  that  condition. 
The  learned  Judge  was  of  opinion  that  the  clause,  did 
operate  as  a  condition,  but  he  reserved  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit  on  that  point,  if 
the  verdict  should   be  against  him.     The   defendant 

X  8  then 
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1828.        then  gave  some  evidence  which,  it  was  contended,  clearly 
^     ,  shewed  that  the  defendant  had  underlet  with  the  know- 

Doi  ddm. 

HcwKxxiE     ledge,  and  in  some  degree  by  the  directions  of  the  lessor 

agnitui 

Watt.  of  the  plaintiff,  and  amounted  to  a  waiver,  if  not  to  an 
express  licence.  The  learned  Judge  thought  that  the 
evidence  applied  to  other  lands  of  the  lessor's  which  the 
defendant  managed  as  hisbailifi^  and  directed  the  jury  to 
find  a  verdict  for  the  plaintiff.  Jeremy  in  last  Michaelmas 
term  obtained  a  rule  nisi  for  a  nonsuit,  on  the  ground 
that  the  clause  prohibiting  the  defendant  from  assigning 
or  underletting  did  not  operate  as  a  condition,  but 
merely  as  a  covenant;  and,  secondly,  for  a  new  trial, 
on  the  ground  that  the  evidence  of  licence  had  not 
been  distinctly  presented  to  the  jury. 

On  a  former  day  Moody  shewed  cause.  The  clause  in 
the  agreement,  whereby  the  tetiant  was  prohibited  from 
under-letting,  is  a  condition.  The  words  ^^  sub  condi- 
tione,"  **  provided  always,"  or  "  ita  quod,"  of  them- 
selves, in  a  conveyance  of  real  property,  make  estates  upon 
condition,  Litt.  s.  328,  S29.  There  are  other  words 
which,  in  such  an  instrument,  make  an  estate  upon  con- 
dition, provided  a  power  of  re-entry  is  added  to  them, 
as  the  words  "  si  contingat,"  Litt.^SO.  Co.  Litt.  204  a. 
Shepp.  Touch.  120.  Com.  Dig.  tit.  Condition  (A  2.).  If 
this  instrument,  therefore,  contained  a  conveyance  of  a 
freehold  estate,  there  could  not  be  any  doubt  that  the 
last  clause  would  operate  as  a  condition.  The  instru- 
ment operates  as  a  lease  for  years.  Now  Co.  Litt.  204  a. 
shews  tliat  conditions  may  be  annexed  to  demises  for 
years,  without  the  formal  words  required  in  the  case  of 
freehold  estates  of  inheritance.  It  is  sufficient  if  words 
be  used  which  shew  the  intention  of  the  lessor  to  make  the 

estlEite 
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estate  conditional,  as  "quod  non  licebit  dare,  vendere,  1828. 
Tel  concedere  statiim  sub  poen^  forisfacturae;"  and  DoBdem. 
Liu.  s.  $65.  shews,  that  as  to  chattels  real,  as  leases  for  ^^ JlJ"" 
years,  a  man  may  plead  tliat  such  leases  were  made  "^^w- 
upon  condition,  without  shewing  any  writing  of  the  con- 
dition. In  Plowd.  142.  it  is  said,  <^  If  a  man  make  a 
feoffment  in  fee  to  one,  ad  erudiendum  his  son  in  an 
art,  it  is  a  condition,  because  the  words  purport  such  in- 
tent, and,  therefore,  they  are  conditional,  although  there 
are  not  the  usual  words.''  It  may  be  urged,  that  condi- 
tions are  considered  to  be  odious  in  law,  and  that  they 
are  to  be  construed  strictly,  Co.  Litt.  219  b»  Fin.  Abr. 
Condition  (E  r.).  This  is  said  of  the  construction  of 
acts  alleged  to  be  forfeitures  of  admitted  conditions  to 
defeat  estates,  not  words  doubtful  whether  they  amount 
to  a  condition.  Here  there  can  be  no  doubt  that  it 
was  the  intention  of  the  lessor  to  prevent  the  lessee  from 
underletting,  and  the  most  effectual  mode  of  doing  so 
was  to  make  the  lease  void  on  his  doing  such  an  acL 
The  words,  <^  provided  always,  and  it  is  covenanted  and 
agreed,"  create  both  a  condition,  and  a  covenant,  <7a» 
Liit,  203  b,  CromweVs  case,  (a)  ,li  i,.({ 

•)(i    J--1J.I7 

Jerem/  contrk.  First,  this  is  only  an  agr^m^pkhnf^fki 
not  a  deed,  and  it  is  doubtful  whether  a-coqdiiionliC^an 
be  reserved  upon  that  which  amounts  ;to;ai  meed  p¥X0\ 
contract;  and  although  a  lease  of  land^^upoh  (a0lli<toiQ|i 
may  be  pleaded  without  deed,  1  iBoU.UlAr.,<4'M.'.^3>^l>i. 
Abf\  Condition  (R),  69.,  yet  ari  ,.^tate  \upon>  <;pgp]^itH>p 
cannot.  The  instrument  in  this  case  contains  no  words 
of  present  demise,  but  is  only  that  the  defendant  shall 

(n)  SCo.270. 

X  4  hold 
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18S8.       hold  '*  as  OB  lease."    Conditions,  the  eflfect  of  which  is 
to  destroy  an  Isstate,  being  odious  in  law,   are  to  be 


HmmaaoL  fctrictly  construed,  and  not  to  be  created  without  soffi-^ 
Witfi*  cient  words,  Machel  v.  Dunton  (a).  Here,  also,  if  the 
clause  in  question  operates  as  a  condition,  all  the  pre- 
ceding clauses  must  equally  operate  as  conditions.  But 
as  the  lease  professes  to  pass  land  in  reversion  as  well 
as  in  possession,  the  condition  cannot  apply  to  the 
lands  which  the  lessee  was  to  take  in  reversion  after 
the  determination  of  the  previous  estates  for  lives,  and 
which  might  never  come  in  esse.  If  the  clause  in 
question  occurred  in  a  deed,  it  would  operate  as  a 
covenant,  but  not  as  a  condition.  Doe  d.  fViUson  v. 
Phillips  {b%  and  Doe  d.  Wilson  v.  Abel{c).  The  proper 
words,  according  to  Lord  Coke^  204  &,  to  make  a  con- 
dition, ate  <*  sub  condition^'  (which  is  the  most  express 
and  proper),  or  *^  proviso  semper j  itaquod^  or  quod  si  am- 
iingaij"  which  last  words  always  require  something  else, 
as,  a  clause  of  re-entry,  &c.  Utt.  s.  S28.  The  words 
in  this  instrument,  ^^  it  is  stipulated  and  conditioned," 
must  be  construed  according  to  the  intention  of  the 
parties  in  reference  to  the  particular  subject-matter,  and 
must  be  taken  either  as  a  covenant  or  condition,  but  not 
as  both,  4  Cruise  Dig.  378.  Now  looking  at  the  nature 
of  the  subgeet-matter  to  which  they  apply,  they  could  not 
have  been  intended  to  operate  as  a  condition.  For  a 
condition  being  entire,  when  it  is  gone  as  to  part,  is 
gone  in  toto^  and  must  destroy  the  whole  estate,  Corbefs 
case  (<£),  Cooper  v.  Andrews  {e).   Here  the  estate  granted 

(a)  SXtfon.SS.  (6)  9Bmgfi,l5. 

(c;  2M,4:S.  541.  (d)  1  Bep.  86. 

•  •  '  ^  IS 
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is  partly  in  possession,  partly  in  reversion,  and  some 
portion  of  it  might  never  arise.  The  condition  cannot 
apply  to  the  estate  in  reversion,  because  the  lessee  could 
not  assign  or  underlet  the  lands  of  which  he  was  never 
in  possession,  nor  could  the  lessor  take  advantage  of 
Inreaches  of  the  condition  by  parcels,  as  in  waste,  by  which 
he  may  recover  the  particular  place  wasted.  And  even  if 
the  clause  might  be  construed  either  as  a  condition  or  a 
covenant,  yet  upon  the  principle  that  words  shall  be 
construed  most  strongly  against  the  party  using  them, 
the  court  will  not  construe  it  as  a  condition,  if  by  so 
doing  it  be  repugnant  to  the  estate  granted,  or  uncertain 
as  to  the  extent  to  which  it  is  to  operate ;  and  at  all 
events  the  instrument  is  equivocal^  whether  it  passes  any 
interest  upon  which  a  condition  can  operate.  Assuming 
that  the  clause  amounts  to  a  condition,  of  the. breach  of 
which  the  lessor  might  take  advantage;  there  was  evi- 
dence that  the  underletting  had  been  made  by  the  de- 
fendant with  the  knowledge  and  concurrence  of  the 
lessor ;  no  forfeiture^  therefore,  accrued ;  or  if  any  for- 
feiture had  been  incurred,  it  was  a  clear  waiver,  if  it 
did  not  amount  to  an  express  license  to  underlet  the 
particular  lands,  and  should  have  been  so  presented  to 

the  jury. 

Cur*  adv*  vtdt. 


HXVIVIKIR 

agtrifut 
Watt. 


Bayley  J.  This  was  an  ejectment  brought  for 
breach  of  a  condition  contained  in  an  agreement  for 
a  lease.  There  are  two  questions ;  first.  Whether  the 
agreement  contained  a  condition  or  not?  the  second. 
Whether  the  plaintiff  had  not  destroyed  his  right  to  enter 
upon  tiie  lands  demised  for  the  breach  of  the  condition  ? 

ueCaUic 
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1828.  because  the  act  constituting  the  supposed  breach  was 
■"■"""  done  with  his  concurrence*  The  Court,  at  the  time  of  the 
HiNNiKKB  argument,  felt  that  this  question  had  not  been  submitted  to 
wlrr.  the  jury,  and,  therefore,  held  that  there  ought  to  be  a  new 
trial,  even  if  there  was  a  condition  contained  in  the  agree- 
ment. But  if  there  was  no  such  condition,  then  there 
ought  to  be  a  nonsuit.  The  parties  stood  in  the  relation 
of  landlord  and  tenant.  There  was  an  agreement  made 
between  the  lessor  of  the  plaintiff  and  defendant, 
by  which  the  defendant,  in  consideration  of  the  rent 
and  conditions  thereinafter  mentioned,  was  to  have^ 
hold,  and  occupy,  as  on  lease,  every  part  and  parcel  of 
the  turbary  land  called  The  Five  hundred  Acres,  &c.  which 
might  then  be  underlet  or  disengaged,  for  twenty*one 
years  from  Lady-day  1826,  at  the  rent  of  5s.  per  acre, 
payable  Quarterly,  clear  of  all  charges  and  outgoings 
whatsoever;  and  to  pay  the  like  rent  of  5s.  per  acre  for 
all  and  every  parcel  of  the  Five  hundred  Acres  which 
might  fall  into  hand  or  come  into  possession  before  the 
expiration  of  the  said  term  of  twenty-one  years.  Then 
it  was  stipulated  that  no  house,  &c.  should  be  included 
in  or  leased  by  virtue  of  the  agreement;  and  it  was 
further  stipulated  that  the  said  G.  fVaii  should  take  and 
occupy,  at  the  rent  aforesaid,  every  parcel  of  the  land  in 
the  said  Five  hundred  Acres  as  the  same  might  fall  in  hand ; 
and  also  that  G.  Watt  should,  on  possession,  proceed  to 
cultivate  every  parcel  as  the  same  came  to  his  occupation. 
And,  lastly,  it  was  stipulated  and  conditioned,  that  the 
said  G.  Wati  should  not  assign,  transfer,  underlet,  or 
part  with  any  part  of  the  said  lands  otherwise  than  to 
his  wife,  child,  or  children.  The  question  is.  Whether  a 
condition  be  contained  in  the  last  clause  ?  This  docu- 
ment 
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inent  is  not  under  seal ;  and  it  has  been  said  by  the  de-        1828. 
fendant's  counsel  that  it  is  not  therefore  calculated  to      _     7" 

Dot  dem. 

raise  a  condition.  But  the  circumstance  of  its  not  being  Hennikie 
under  seal  is  immaterial.  A  party  who  demises  land  Watt. 
by  an  instrument  not  under  seal  may  introduce  a  con- 
dition into  it,  provided  he  use  apt  and  proper  words  for 
the  purpose.  The  words  *'  provided  always,  sub  con- 
ditione,  ita  quod,"  used  in  a  conveyance  of  real  estate,  by 
themselves,  make  the  estate  conditional.  But  in  a  lease 
for  years  no  precise  form  of  words  is  necessary  to  make  a 
condition.  It  is  sufficient  if  it  appear  that  the  words 
used  were  intended  to  have  the  effect  of  creating  a  con- 
dition. They  must  be  the  words  of  the  landlord,  be- 
cause he  is  to  impose  the  condition.  Here,  first,  the 
agreement  purports  to  be  in  consideration  of  the  rent 
and  conditions  thereinafter  mentioned;  and  then  the 
words  'Mt  is  stipulated"  occur  more  than  once;  and 
then,  in  the  last  sentence  of  the  instrument,  come  the 
words,  *'  it  is  lastly  stipulated  and  conditioned,  that  Watt 
shall  not  assign,  transfer,  underlet,  or  part  with  any 
part  of  the  lands,  otherwise  than  to  his  wife  or  children." 
These  words  are  clearly  introduced  into  the  instrument 
on  the  part  of  the  lessor,  for  they  are  for  his  benefit. 
The  word  conditioned  is  fairly  a  word  of  condition.  In 
pleading,  a  bund  is  stated  to  be  conditioned  for  payment 
of  money.  It  is  said  that  the  word  stipulated  and  the 
word  conditioned^  being  used  together,  have  the  same 
meaning,  and  import  a  covenant,  and  not  a  condition ; 
but  there  are  several  authorities  which  shew  that  if 
words  both  of  covenant  and  condition  are  used  in  the 
same  instrument,  they  both  shall  operate.  If  the  word 
stipulated  import  a  covenant,  it  will  operate  as  such ;  and 

if 
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1826*        if  the  word  conditioned  import  a  condition,  it  must  also 

-   •        operate.     In  Simpson  v.   TittereU{a\   one  Benbow  let 
Dot  dem. 
HxNNiKvn      the  land  to  the   defendant  proviso  semper  and  it  was 

w1t7.  further  covenanted  that  the  lessee  should  not  assign 
except  to  the  lessor.  These  words  were  held  to  create 
a  condition ;  because  it  was  a  general  rule  that  where  a 
proviso  is  that  the  lessee  shall  perform  or  not  perform  a 
thing,  and  no  penalty  to  it,  this  is  a  condition,  other- 
wise it  is  void ;  but  if  a  penalty  is  annexed,  it  is  other- 
wise. So  in  The  Earl  of  Pembroke  v.  Sir  H.  Berkeley  {b\ 
where  there  was  a  grant  of  a  walk  in  a  forest,  **  pro- 
vided also,  and  the  said  grantee  doth  covenant  not  to 
fell  or  cut  any  wood  but  for  necessary  browse,"  and 
the  heir  of  the  grantee  cut  down  four  oaks,  the  question 
was.  Whether  this  was  a  condition  or  a  covenant  ?  Gawdy 
and  Clench  thought  it  was  a  covenant  only,  but  Popham 
and  Fenner  thought  it  was  a  condition ;  and  afterwards, 
upon  a  conference  amongst  all  the  justices  of  England^ 
it  was  held  by  the  greater  part  of  them  to  be  a  con- 
dition. In  Harrington  v.  Wise{c)y  where  the  words 
were,  *'  it  is  covenanted  and  agreed  between  the  parties 
that  Harrington  doth  let  the  lands  for  five  years,  pro- 
vided  always^  that  Wise  shall  pay  to  the  defendant 
during  the  term  120/.  per  annum,"  it  was  held  to  be  a 
good  reservation  of  rent ;  but  Popham  J.  said  that  it  was 
a  reservation  and  condition  also,  as  in  the  case  of  Sir 
H.  Berkeley^  where  a  proviso  joined  with  the  words 
of  covenant  make  it  a  condition  and  a  covenant  also. 
In  Litt*  s.  S29.  it  b  said,  if  the  words  be,  "  provided 
always,  that  B.  do  pay  to  A.  such  rents,"  the  feoffee 

(a)  Cro.  Eiix.  342.  (6)  Cro.  Eliz.  36  i.  (c)  Cro.  Etix,  486. 

hUltll 
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hath  but  an  estate  on  condition.     Lord  Coke^  in  com-        2828. 
menting  on  that  section  in  Co.  Litt.  203  &,  says,  So  it       — — — 
is  if  a  man  by  indenture  letteth  land  for  years ;  provided     Hinn»m 
always,  and  it  is  covenanted  and  agreed  between  the        Watt. 
said  parties  that  the  lessee  shall  not  alien ;  and  it  was 
adjudged  that  this  was  a  condition  by  force  of  the  pro- 
viso, and  a  covenant  by  force  of  the  other  words.     We 
are  of  opinion,  therefore,  that  by  the  last  clause  of  the 
instrument  in  question  a  condition  was  created;  and 
that  being  so,  the  rule  for  a  nonsuit  cannot  be  made 
absolute.     But  we  think  the  rule  should  be  absolute  for 
a  new  trial,  because  there  was  evidence  to  shew  that 
the  land  was  underlet  by  the  defendant  with  the  consent 
and  express  licence  of  the  lessor,  and  that  evidence  was 
not  submitted  to  the  jury. 

Rule  absolute  for  a  new  trial. 


Whytt  against  M*Intosh  and  Others- 

THE  defendant  in  this  case  obtained  a  mandamus  for  when  •  de- 
the  exammation  of  witnesses  m  India.  1  be  piam-  «  numdAinus 
tiff  cross-examined  those  witnesses,  but  did  not  examine  ""^^  ^  ^4*  ^^ 
any  witnesses  in  chief  under  the  mandamus.  At  the  ^^^^j^ 
trial  in  this  Court  the  depositions  were  read ;  and  the  *^J^""^» 
plaintiff  having  obtained  a  verdict,  the  Master,  on  the  ««, »  «- 
taxation  of  costs,'  allowed  him  die  expense  incurred  in  costs  of  cross- 

oumiijiing 

cross-examining  the  witnesses  in  India.  those  wttncsics. 

JoAiia 
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1828.  Joshua  Evans  obtained  a  rule  to  shew  cause  why  the 

^  Master  should  not  review  his  taxation;  against  whicli,  in 

againit        Eoster  term, 

JkI*lKTOSIf« 

Wighiman  shewed  cause.  The  statute  1 S  6. 3.  c.  63. 
5.  44.,  which  gives  this  Court  power  to  issue  writs  of 
mandamus  for  the  examination  of  witnesses  in  India^ 
assumes  that  it  confers  a  benefit  on  the  party  applying 
for  the  writ.  It  would,  therefore,  be  very  unjust  if  tbp 
opposite  party  should,  as  to  the  costs,  be  placed  in  a 
worse  situation  than  if  the  witnesses  had  been  brought 
here.  If  the  act  had  not  passed,  and  the  witnesses  had 
.been  brought  here,  the  plaintiff  gaining  the  cause  would 
have  had  his  costs.  By  means  of  the  writ,  the  defendant 
has  had  the  benefit  of  the  testimony  of  his  witnesses 
without  the  expense  of  bringing  them,  which  is  a  suffi- 
cient reason  why  the  plaintiff  should  not  have  to  bear 
the  expense  of  sending  out  to  India  to  cross-examine 
those  witnesses.  The  plaintiff  was  not  a  consenting 
party  to  the  writ;  the  case,  therefore,  differs  from 
Stephens  v.  Crichton  (a),  which  was  a  case  of  examination 
upon  interrogatories,  that  being,  as  Lord  EUenboraugk 
observed,  **  a  matter  of  indulgence  and  consent." 

Joshua  Evans  contra.  The  act  of  parliament  out  of 
which  this  question  arises  is  an  old  one,  and  the  costs 
now  in  dispute  have  hitherto  never  been  allowed.  Nor 
can  the  plaintiff  establish  any  claim  to  them  unless  they 
are  to  be  treated  as  costs  in  the  cause,  and  then  it  will 
follow  that  if  the  defendant  had  been  successful  he 

(a)  It  Easi,  259. 

would 
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would  have  been  entitled  to  the  costs  of  the  examination  iSSS. 
of  his  witnesses  in  chief.  The  question  is,  therefore,  of 
no  small  importance.  The  plaintiff  was  at  liberty  to  <mnmai 
sue  in  India ;  and  if  he  prefers  bringing  his  action  in 
Englandj  and  on  that  account  is  put  to  greater  expense, 
he  has  no  cause  for  complaint.  In  courts  of  equity  the 
commission  to  examine  witnesses  abroad  issues  in  in- 
yitum,  and  the  party  asking  it  is  compelled  to  pay  the 
costs ;  but  the  expense  of  cross-examination  is  never- 
theless borne  by  the  party  making  it.  Here  the  plaintiff 
might  have  opposed  the  writ,  and  asked  the  Court  to 
impose  terms  as  to  the  costs.  All  costs  in  actions  are 
given  by  act  of  parliament,  and  they  cannot  be  treated 
as  costs  in  the  cause  unless  the  successful  party  is  en- 
titled to  them,  whichever  that  may  be. 

Cur.  adv.  vtdl. 

On  a  subsequent  day,  in  Easier  term,  the  judgment  of 
the  Court  was  delivered  by 

Lord  Tenterden  C.  J.  We  have  considered  of  this 
matter,  and  are  of  opinion  that  the  rule  for  a  review 
of  the  Master's  taxation  must  be  discharged.  It  was 
urged  that  it  has  not  been  usual  to  allow  such  costs  as 
those  now  claimed ;  but  if  the  plaintiff  be  entitled  to  them 
that  is  not  a  sufficient  reason  for  now  withholding  the 
allowance.  The  Court  had  no  power  to  refuse  the  man- 
damus. The  defendant  had  a  right  to  demand  it  under 
the  statute  IS  G.  3.  c.  68. ;  but  that  statute  is  silent  as  to 
the  costs  of  such  a  proceeding;  it  is,  therefore,  in  the 
breast  of  the  Court  to  say  whether  the  costs  in  question 
ought  or  ought  not  to  be  allowed.  Now  the  defendant 
having  obtained  a  mandamus  to  examine  witnesses  on 

his 
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1828.        his  behalf,  it  was  just  that  the  plaintiff  should  have  an 


Warn 

oKamH 

M*IVfOHf. 


opportunity  of  cro8s-^amin|iiff  them^and  tlylJie  should 
be  reimburted  the  je^|>en8e  ^ocurr^a  Id  so  ^ng.  On 
this  ground  it  seems  to  us  that  the  Master  did  right  in 
taxing  thosexMC»ibr^ the {^Rliflr-  uJ^JiJ^iA 

Rule  discharged. 
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ARGUED  A1)D  DETERMINED  18S8. 


Court  of  KING'S  BENCH, 


nt 


Trinity  Term, 

In  the  Niotb  Year  of  the  Reign  of  OfiOnaB  IV. 


The  King  against  Robert  Brooks.  ^!^± 

1M  kst  Hilartf  term  a  rule  was  obtained  at  the  in-  Where  a  party 
had  been  sworn 

Stance  of  one  Payne^  a  burgess  of  Wells^  calling  upon  into,  and  had 

Boberi  Brooks  to  shew  cause  why  an  information  in  the  pomte  office  for 

nature  of  quo  warranto  should  not  be  filed  against  him  ^^  ^  ' 

for  usurping  the  office  of  a  master  of  the  city  of  Welh.  ^.'J^J"/ Sj^lr 

The  rule  was  granted  on  two  grounds:  first,  that  he  J^!?***®^;^ 

was  unduly  elected,  there  not  having  been  a  sufficient  ing  whether  h« 

was  protected 

number  of  electbrs  present ;  secondly,  that  he  had  not  bj  the  as  a  5. 
been  sworn  in*     By  the  affidavits  it  was  stated,  that  by  to  grant  a  quo 
the  governing  charter  of  the  corporation  of  the  city  of  formation 
Wdk  it  was  provided  that  there  should  be  one  mayor  ^^^^*oT 
and  twemy^rae  capital  buigesses  who  should  be  a  ^"^'^^"f 
common  counctly  and  that  of  thoae  twenty-three  seven  ^^^^^  ^^ 
V01.VIIL  Y  shaul4^'' 


B&OOKS. 
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1828.  should  be  mastery;  that  vaauQCJies  io  t)ie  office  of 
.j^J^^  masters  were  to  be  filled  up  by  election  09^  ipf  tbe 
Uu^Ji  capital  burgesses,  by  the  residue  pf  the  capital  bur- 
gessesi  or  the  greater  part  of  themy  and  that  the, new 
master  should  take  an  oath  of  office  before  the  mayor, 
recorder,  and  six  other  of  the  capital  burgess^  And 
they  further  stated,  that  on  the  6th  of  July  1821, 
R.  Brooks  was  dected  a  master  at  a  meeting  ifhere 
the  mayor,  three  masters,  and  seven  capital  burgesses 
only  were  present  That  the  recorder  was  not  present 
there. or  at  any  time  when  Uie  oath  prescribed  by  the 
charter  was  administered  to  R»  Brooks. 

The  affidavits  in  answer  stated  that  iL  Brooks  was 
sworn  in  on  the  ISih  of  August  1821,  and  bad  ever 
since  exercised  the  office  of  a  master  of  the  city  of 
WeUs. 

It  was  afterwards  referred  to  the  master  of  the  crown 
office  to  enquire  whether  R.  Brooks  was  sworn  into  the 
said  office  or  not,  and  how  he  was  so  sworn. 

The  master  now  reported  that  "  R.  Brooks  was  sworn 
in  on  the  ISth  of  August  1821,  not  before  the  recorder 
of  the  borough,  but  at  a  convocation  or  meeting  that 
was  held  at  the  town-hall  of  the  mayor,  masters,  and 
capital  burgesses  of  the  borough,  at  which  the  recorder 
was  not  present'' 

Sir  J.  Scarlett  and  R.  C.  Scarlett^  in  support  of  the 
rule,  contended  that  the  sutute  32  G.  8.  c.  58.  did  not 
protect  Brooks  in  this  case.  The  provision  of  that  sta* 
tute  is,  ^^  that  any  defendant  to  any  information  in  the 
nature  of  a  quo  warranto  for  the  exercise  of  any  .office^ 
Ike  in  any  city,  may  plead  that  he  had  first  actudly 
taken  upon  himself,  or  held,  or  executed  the  offioe  in 

question, 


BaooKi. 
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question,  sik'  ycsars'  6t  more  before  the  exhibiting  of  sach       1 828. 

information,  todh  six  years  to  be  reckoned  and  computed 

from  the  day  on  which  such  defendant  so  pleading  was      jjs*^ 

actufltlljr  admitted  and  sworn  into  such  oflSce  or  franchise.** 

The  object  of  the  statute  appears  to  have  been  to  remedy 

an'irr^iklar  election;  and  hitherto  it  has  been  confined 

to  that.    There  is  no  case  where  it  has  been  held  ap- 

plidaible  to  an  undue  swearing  in^     Swearing  in  before 

the  wrong  officer  cannot  be  considered  as  a  compliance 

with  the  charter ;  the  party,  therefore,  must  be  treated 

as  n6t  sworn  in ;  and  if  so,  the  statute  cannot  protect 

him,  for  the  six  years  are  to  be  computed  from  the 

swearing  in.    Again,   by  the  stat  6SG.S.  c.  184.,  a 

stamp  is  imposed  upon  the  admission  to  a  corporate 

offiee,  anfd  it  does  not  appear  that  Brooks  was  admitted. 

Lord  TcKTEKDEN  C.  J.  As  this  gendeman  has  been 
in  the  actual  exercise  of  the  office  in  question  for  more 
than  six  years,  I  think  we  shall  best  exercise  our  dis- 
cretion in  giving  etkct  to  the  spirit  of  the  statute  S2  G.  8. 
c.  58.  by  refusing  to  interfere.  It  is  not  necessary  to 
give  any  opinion  as  to  the  construction  c^  that  part  of 
the  statute  which  speaks  of  <<  actually  swearing  in,"  for 
the  Coortf  IS  tlot  bound  to  interfere  at  the  instance  of  an 
individual ;  and  as  it  was  clearly  the  intention  Of  the 
l^slature  that  six  years'  enjoyment  of  a  corporate  office 
should  stcute  the  possession  of  it,  I  think  we  ought  not 
to  interfere. 

Rule  discharged. 

TaunUm  tad  Campbell  were  to  have  opposed  the  rule. 


>         « 
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A.  demued  to      \  SSUMPSIT  for  use  and  oocumtHui.  .P)f|a,,gf^}^al 

B'  the  first  and  ^  jL  ^ 

wcond  floor  of  Ufsue.     At  tb 6  trial  before  Lord  Tenley4^\>^'}i^  ^^ 

year,  at  a  rent  the  Middlesex  sittwgs  after  last  term,  it-  app^*ed  X^at  in 
Sriyl'^^'During  OOober  1826,  the  plaintiff  agreed  to  let  V>  UwJ.4fsfirJl4aot 
rer.Tme  d\"'  ^^^  »  year  from  the  25th  of  Def ember  fo\Win^,fif,,ff.refkt 
betw!m*tJiie  ^^  ^^^'*  payable  quarterly,  the  fijrat  ajiid  fiie^pnd  '^qpK^  a 
parties,  ^.  told  bouse  ID    York  Street^   Sryanstone  Sguare^  ,XJI?^.4#- 

A.  that  she 

would  quit  im-  fettdant  eoteved  at  ChrisUnasj  and  paid.au,  qH^rt/frf^  i^nt 

mediately.  The  x  %       r-  ^  i.  i       • 

latter  answered,  On   the  25th  of  MoTck  1827.      lu  4pr^  afdispu^  b^lDg 

when  Ibe  p^as-  taken  place  between  the  plaintiff  and  deien^Wt)  th^  lat- 
andi^a^pt^  ^p  said  sfae  would  quit.   The plaiotifffiaidisbft  HHgIrt  go 

{S^^rtmenu:  ^^^^  »^«  P'^^'  *»^  •>«  ^^^^^'^^  ^e  gUd  tfl  get.rM-of 
Held,  tiiat  if.    }j^^     'p||^  defendant  beiran  to  remove  b^r  fHrnitM*P.on. 

could  neitlier  ®  "  ^-n^r.^-Trri 

recover  the        the  fellowiog  day,  and  continued  remoyiqg  Jt,.fQR  Uwree 

rent«  which,  by 

virtue  of  the      days.     Qn  the  19th  of  ^jPtriV^he  deliveried,th^,^($^  of 

original  con* 

tract,  would  tbe  rooms  to  the  plaimifi^  and  he  oCQepitedithp^  Ujpon 
due  at  the  ex-  this  Lord  Tetiterdefk  uAA  the.jnry  that,  the  .di^f^i^nt 
ci'JI^ntVuarte;;'*^^*  ^We  to  poy  the  qoartcr'a  rent  dH^nSt.wi^iim- 
retl.'forlbc  ««•  1826,  unless  tfiere.was  an-.agreeiwsnt  ,\^tj^fen  .the 
tuln  ofTe"''^.  Tl^"^»ff  and.  defendant.tliat  the  kUer  .al¥)iMd»qv|it.TOth- 
misesforany     ont>payuig>  any  xent|  and  h^ditdQted:  them  t^^pod^for 

period  short  of 

the  quarter.       tlie  defendant  if  they  tbougbt  froi;^'  the  e,vi4f^)i<<i  \tfaat 

audi  aa  agneement  ^as  itiad^  bet^^e^n  ,the  {^i^tigSf  > ,  The 
jnry  h|a¥ing  jfbunda;  verdict  fW  tbe.d^feiwUuwkf    k.   , 

•  ■  -^        .  _/  *  ^    .  < 

Campbell  now  moved  for  a  new  trial.     Assuming  that 
there  wtts  evidence  of  a  license  giveil  by- the' landlord 

to 
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to  the  tenant  to  quit,  MolleUv.  Brayne{a)  shews  that        1S£8. 
the  landlord  is  entitled  to  recover  the  whole  quarter's      ^ 
rent    There  the  landlord,  haying  had  a  dispute  with  his        ''S'^*^ 
tenant,  told  him  that  he  might  quit  when  he  pleased ; 
and  the  tenant  adcbfdingly  quitted  in  the 'middle  of  the 
quarter :  it  was  held  that  the  landlord  was  entitled  to 
reebti^')n  an  'aetkni  for  u»e  and  occupation  for  the 
whUer^quarter,  on  the  groand  that  a  tenancy  from  year 
to  yea^  created  by  parol,  cannot  be  determined  by  a 
potoMi^ense'  fr6m  the  landlord  to  quit  in  the  middle  of 
a  quaklei^  'nttA  the  tenant's  quitting  the  premises  ac-    ' 
conKfi^ly,   becauto  there  is  a  subsisting  term  in  the 
premi^  wbieh  cannot  be  surrendered  except  by  deed 
or  h6tte  iHi  writings  or  by  act  and  operartion  of  law. 
ZBttgrdg  3i '  There  the  plaintiff  did  not  aiocept  possession 
of  the  demised  premises.     A  parol  license  to  quit  will 
ndt<^r  itself  operate  as  a  surrender  of  the  tenant's  in* 
tei^tf-  But  where  the  tenant  gives  up  possession  in 
pckMmnce  of  such  a  license,  and  the  landlord  accepts  it, 
tb^  nieense^  coupled  with  the  fiict  of  the  diange  of  pos- 
setoibn,  operates  as  a  surrender  by  act  and  operation  of 
la#9  and  the  landlord  cannot  recover  any  rent  which 
bettotiVes  due  after  his  acceptance  of  the  possession.] 
Aticordit^g  to  Whkehead  v.  Ct(gbrd{b)j  the  landlord  could 
not  recover  the  whole  quarter's  rent;  but  unless  that 
wbidh'tdok  place  between  the  parties  amounted  to  an 
evietiob,  the  plaintiff  must  be  entitled  to  rent  pro  rata. 
^lAlrcyd  J.    Where,  by  express  contract,  rent  is  re- 
served, payable  quarterly,  the  landlord  cannot  recover 
a  propodriODsliIe-pait  eff  the  rent  for  the  occupation  of 
his  premises  for  any  period  less  than  a  quarter.]    If 

Y  3  tlie 


Lkgok. 

I 
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1828.       the  delivering  up  the  keys  by  tbe  plaintlfl^  and  the 
^  acceptance  of  thenoi  by  the  defendant  was  a  MrMider 

agaitut       by  act  and  operation  of  law,  the  express  promw^  to  pay 
the  rent  at  the  end  of  every  quarter  was  ^t  an  ^d,  'Md 
-  then  a  promise  to  pay  pro  rata  may  be  implied.     ^     ■, 

Lord  Teih'ERDEN  C.  J*  There  was  an  express  con- 
tract to  pay  a  quarter's  rent  at  Midsummer;  before  that 
time  arrived,  some  dispute  arose  between  the  parties* 
The  tenant  said  to  the  landlord,  I  shall  quit;  and  the 
latter  said,  you  may  do  so,  and  I  shall  be  glad  to  get  md 
of  you.  The  defendant  then  removed  her  iiirniture,  and 
sent  the  keys  of  the  rooms  to  the  plaintiff,  and  he  accepted 
them.  I  thought  that  the  jury  might  presume  that  the' 
original  contract  between  the  parties  was  rescmded* 

Bavley  J.  Whitehead  r.  Gijffbrd{a)  shetvs  thM'Ae 
plaintiff  cannot  recover  the  rent  for  the  whole  quarter. 
But  then  it  is  said  he  is  entitled  to  recover  rent  pro  rata 
for  so  long  a  time  as  the  defendant  occupied  die  phen 
mises.  Where  there  is  an  express  contract  betvreen^the 
parties,  none  can  be  implied.  The  plaintiff,  therefbt^ 
having  destroyed  his  right  to  recover  the  rent  HCoording 
to  the  contract,  has  destroyed  it  altogether^  WfaeMr>a 
party  by  agreement  engaged  to  pay  freight  on  arrivals 
a  specified  port,  and  the  ship  never  arrived  at  that  port, 
but  landed  her  cargo  at  an  intermediate  pdint,  andll'Was 
accepted  by  the  freighter:  ft  was  held  that  the  pMitiff 
was  not  entitled  to  i^ecover  a  proportiiynable  pavt  <bf  tfie 
freight  fot  tnth  part  of  the  voyage  as  the  sMp  perfbttrieii ; 
because  where  there  is  ati  ^xpt^iss  toiitveetti  'th^  IttU^ >fPllt 

not 
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not  imply  CDe{a).     So  in  this  case,  the  parties  having       IS9S. 
entered  into  an  express  contract,  by  which  the  rent      J~ 
was  to  be  paid  quarterly,   I  think  the  law  will  not       ;^^ 
imply  a  contract  to  pay  rent  for  any  period  less  than  a 
quarter. 

Rule  refused. 

(a)  Cook  T.  Jenningt,  7  T.  H.  3S1. 


Leouk. 


The  King  against  The  Justices  of  Berwick-  ^J^^* 

UPON-TWEED. 

11 Y  charter  reciting  that  the  borouffh  of  Beraoick"  Antelntlu 

D  -^  »  nature  of* 

uptm^Tweed   was   an   ancient  borough,    and    the  coancxnu* 

nay  be  )e?icd 

mayor,  bailiffs,  and  burgesses  thereof  an  ancient  cor-  in  Bennet' 
poration.  King  James  the  First  granted  that  the  said  thaTbeinga 
borough  should  be  and  remain  a  free  borough^  and  that  ^^'llhe'ooin. 
the  m^n  of  llie  borough  should  be  free  burgesses,  and  ^^^If^'^ 
that  the  mayor,  bailifis,  and  burgesses  of  the  borough  county  in  Emg» 

^  ^     Itmdf  and  ncref 

should  be  a  body  corporate,  by  the  name  of  the  mayorj^  having  contri. 

buted  to  a  rate 

bailifis,  md  burgesses  of  the  borough  of  Berwick'Upori'-  in«de  for  any 

oountyi  tX- 

TtPiHlf  with  power  to,  make  bye-law^  for  their  govern-  though  it  docs 

mept,  laod  impose  fines  for  brei^l\  of  those  bye^laws ;  the  body  of 

that  A  eprpner  should  be  appointed  by  the  mayor,  baiUA,  ^fi^f^  aU 

and  burgesses  to  dp  and  execute  every  thing  which  iJlS'f^e^JJI^' 

beloqg^  to  th^  oQice  of  cproner ;  and, that  they  should  Jf^^^Jii^ra  be. 

.  .  .  «r  -  forei  toe  corpo* 

be  pajrtfiki^  of  all  assessments  and  charges  with  the  ■*^<>°  having 

^  '  defrajrcd  out  of 

real  9f  the  burgesfes  of  the  borough,  as  often  as  the  th«ir  own  fundi 

the  chaises  to 

boKPHgb  ishoold  be  taxed  for  the  gpod  state  and  main-  which  Uie  miDe 
teoam^  tbi^repf;  that  the  inhabitants  not  being  buir?  county  Mtre 
gesses,  nor  free  of  the  borough,  should  be  partakers  in  ^^  ^^  * 
all  assessments  and  charges  in  the  borough  reasonably 

Y  4  made 


3««  <3«SI»:l»  XRHSfcTY^^XBRM 


ifeiO>o^;i 


'l^lg^  .  g|i(ea|jwr|Niiti€fliAi«i9^'folD!Uie^^il^^ 

iin^  tallage  i^vy  uhI  <»«we  to  be  hvifd  af.  b^iw)ia  tbe 
bpnPH^rMaediiiid:aeou3lom«4'^M¥>o6  btiidemnoQ'Of  |be 
flttMrikiftg;;  ib^i'^U  svtfiAs.  of  money,  lurisiiig  b(y  tboM  ia^m 
Q^lfUbe.  4^:  4J»e.a^t0C4h6  obimibeia^  of  iim  bqsmf^4^ 

^,Ae^teas%tn{M^^tiand.eMlA>^e^  <>f  ^^^  Uw^ugh* 
^be  (kiiV)'tiif»>!0rf^d5  ihat : die.  aiayoi^  faiMiflbi'  >aiid 

bii||g^$ae9iffliigb(t  bl^v^  ifiiUR. .ib0  boraugb  A  priami*  :pe 
gfipf/.fbi1>tk^  Jleei)ridg)<of  .4ll»'pri8«iter»  mwrnflcri  ^ihiii 
tb^{t>o|;mgbi9n'Ub€krtt^&  ^hH  tbe  w^yor^  ^-hoimi^ 
^H^  liffl^  b^in^tafiditlH)  xepuoier^  andsuch  buvgeMM 
fl^ti^^8mTi<»r/ft^  bfd  'flatl»lfted  tbe  office -of  mayor  «bo«UI 
|Kipb|^}llliy(§s^sojtial;fea  to  kecfi  the  peace  *wUhiri « the 
bPff^ugbi;  ]^ttwft,.aiidpreeitocta;  and  that. tbeyobouU 
b4^/i^5V[^r't<>'eQ^iFe^  bmTt'  a^d.deterniifia'WitbuMlif 
bRlV^^S/lP<M  aiMn^o£'feIome6|  murder^'&Q.  ini«i- 
!§mi^m^fkiMdeiflkk8s^i9hMk  did  beloi^  ormigkt 
#Me9fter»fb0{mflf  Uh  iber  aiidbority  of  juadces  ^ftlie 
j)fipcHpo£rbjao8M)  Intiijestyi:  in  a$  ampb  li  AMotaar 
Mna)9ii^iti9e»/0f,  Ibb  ptaoe  ill  tmy  ^f  bia  jaigfs^ 
fi«¥Q^«diyilb{n^bta^iO0t]r'9  kuigdom  «f  ISaj^fam^  rby 

40iJ(bti  swdicQiiiiiias  Atgbt  be>abb<labeHrmQd)dete0iisiia. 
<;i'bo::'k|i^4bto'g4v«.^tb6.inayor^  rtcoitidi)  andaiMei>- 
!l9lilli/»>#<mfirMt^cMt  atg4toivii*«iiid^«eaiilB  feldqvand 
^0tB9l^l(lib^i9i'Jb|sr^h/i^  aibl'  bebctof  iidl 

\4Reil>^posed  for  any  trespass  or  other  ofience  com- 
mitted 
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inhte^  ^icBitff riM  iiOKmgb,  » /tofonai  the  mayor,  re-.  1828. 
drfden  i«wt^^bftiNffs"in'^th6<«oiift'«f'Cbe  borough,  and  JT^ 
b(rfi^r>^>tbe^fl|^!mr,'f6oofd0r,  tod  the  saAd'aldenneis  or  ^  agbbui 

Thd  Jttitloei  of 

A>]il>tlfr«iPor>Biorb  oPthemy  ^  J«^toes  of  the  pea<ie  or  of  Bikwick- 
^ktA-^iMmry^<m\ih\n  ttie 'botou^h^;  and  fordier,  ail  the  ^'^"'  ^'^'^ 
selghil(h^f«MfMir^>bonkiglH  town,  and  sock  of  BervAch^ 
iQWilBf'VtoMiJ^  with  nil  and  ski^kr  their  rights,  menberi, 
atftt  apptiHtfAaflces,'  and  lill  houses,  fitc.  Whhia  the  said 
S0f^h>t^/i  Manor,!  bdrough^  town,  and  sock  being,  and 
lAi^'tdnath  liinda  aiod  fields  to  the  borough  adjoining 
(IJibt^td^SBeribed),  to'  have  und  hdid  the  '^id  sielgniory, 
Sce^'^afid^rit^  oihe^  ftttd  stngulbr  thti  pr^mties' granted 
hf^thi^i'dliAttfry  with  Mi  Ib^ir  tfpp«rtdli8BGefl^  to  the 
ffifeiyoff'^ilatlifik^  ttnd'  btkt-gi^sdefi^  and  tbdr  ^iiteesibrfi, 
fD'ithift  tMljr'pffOper  \s^  and  'behoof  of  *tkfe  Mid  niayor, 
bijHAj^lafid'  buirgeises  Of  tibe  gaid*  tiorbugb^  and' their 
loieeisoflsiiYi  file  i  for  e«Mr^  ykjiding'  ta  the^  king  yearly 
fer'^ilfe  iMsignioty;  ftc.  fittf.'  "i^fe  ebair^r'waa'  auoefpted 
b^tlM:<tforpOMti#n. '  Tfce«eignto»y,  tec.  «o  granted  sUU 
MHntfia  tH^  ^itO[iet<ty  of  tte' mayor,  balHSb^  artd  bur- 
giUaaa  r  ^  the  afMuai '  revMoo  airisiiig  from  ihe  ^t^fghiory, 
teH'tfMbiinta  to  12)000/.,  morevlMffi  Me  balfof 'diat 
HiprnisM  annually  divided  ambiig  the**  iMlrgessea^  and 
)rfddW8  ^^bui^^lsses,  i^rfdent'itl  tb^  (MMughj  ibrtlietr 
iadiwMlual  use  and  beneSw  Bflbideb'paylnf^  aH-'lhe 
ditffgea'4iiid'expeii0iB  borne  by  cho  dMiyor,'4s»«i|iiB,  and 
bUr^feBM^' their  'remenoe  is  moi^ithani  suflS^enrid  pajf 
9lblhe«iaaai^iiliicb'}n^e>b<inHigh  imdd'Jiie^yable  by 
aadrtnit^X'nMe>it>4he<tmMiraofi:mcoafniy:rai»^  ifteidi 
a'»Mte-)«ou}ib'tiej)0galiy.  inade  and  estiddlsbed  -in  tlie 
ImxMigbht  irhr'faoi)e«gh/«attsit§  WMmitt  are  bounded 
.bii)«bel48butk  b»^ithu  memSnn^  on  the  east  by  the 
-  .:r:    3-     '  German 
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^^^p  German  oOean,  and  on  the  north  by  that  part  of  t;be 
ri^^KiNo  United  Kingdom  caUed  Scotland.  It  did  foma-ljr  lie 
Tbe^J^kL  of  ^^'^  Scotland,  and  constituted  one  of  the  royal 
BsKW9c»<  boroughs  of  that  kingdom.  It  nerer  did  lie  witUin  any 
county  in  Englani^  and  is '  not  now  npr  ever^  waa  a 
county  of  itsdf.  No  rate  in  the  niituoe  ci  a  oovnty 
rate  was  ever  assessed  or  levied  within  the  borough 
before  the  year  1828.  At  a  court  of  quarter  sessions^ 
held  on  the  28th  of  April  in  that  year,  an  onder  waa 
made  that  a  rate  or  assessment  should  be  made  upon 
the  borough  in  the  nature  of  a  county  rtfte,  and  that 
\M<  should  be  levied  for  and  towards  sach  a  rate. 
The  justices  issued  their  warrant  on  the  S9th  of  JUlpril 
to  the  high>  ooastaUe  of  the  borough,  commanding 
him  to  issue  his  wanrant  to  the  ehurobwardeda 'and 
overseers  of  the  poor  of  the  parish  of  jB^twdfr-qpon- 
7\prAi  within  bis  district,  commanding  them  withia 
thirty  daya  after  the  receipt  of  the  warrant,  to  pajf  to 
him  die  sum  of  150A  so  diarged  and  assessed  upoa  the 
said  pmish ;  and  that  upon  receipt  of  the  same,  the  said 
high  constable  should  at  or  before  the  next  quarter, 
siotts'pay  the  same  into  the  hands  of  W.  P., 
Appointed  to  receive  the  same.  The  IxMrough  and  parish 
of  Beraick^upon^Tweed  are  oo-eKtensive^'  The  fiaea  of 
the  gaoler  of  the  borough  on  the  acquittal  of  pristaieiB, 
and  the  fees  of  the  dark  of  the  peace  or  towBKderk^  of 
the  borough  on  the  same  account  and  for  returns  made 
by  him  to  parliament,  and  the  costs  of  proMOuling|Mr« 
sons  guilty  of  felony  and  certain  misdemeanors  within  the 
borough  for  some  time  past^  before  the  making  df  the 
saM  order,  had  faem  paid  ctft  of  <be  poor^mtaa  raised 
wftfiia'  the'  paHsh  of-  Berwick  vnder  and  by  Tirtoe  of 
^    '  '  certain 
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certain  statutes  in  that  case  made  ami  proivid^.    The       1MII» 
bridge  oimT'  the*  TW^^.at  Berwiaks  is  kept  in  repair     •tZTTtZ^ 
by  tbe  corponation  by  virtue  of  a  contraist  with  govern-^.  ^   "5"*'"    „ 
meaty .  mmler  •  which  the  corporation  ananally  receive 


lOOfc  ,  -H.*  corporation  Wo  alwys  poid  the  feUowiag  '^'^ 
chari^  vhioh  in  Engfand  are  usually  paid  out  of  the 
coliBft]n'iate»  namely,  the  gaoler's  salary,  and  the  ex*. 
penaeftfof  erecting  and  repairing  the  gaol  of  Berwietr 
and  of  oiaintainii^  the  prisoners  therein ;  the  expenses. 
attending  the  execution  of  felons ;  the  expenses  of  con* 
▼ejribg:  con viotS'  to  the  place  appoinlSed  by  his  majesty's 
seorelaBy  of  state  in  order  to  transportation^  and  of  pro- 
▼idtng  fibe  standard  weights  and  measures. 

A  mrie  nist  Iiad  been  obtained  for  removing  into  thia 
Conrt  die  order  of  sessions  for  making  the  rate  in  thei 
natnoe  of  a  eonnty  rate^  and  the  warrant. directed  to  the 
high  constable  to  cause  the  same  to  be  levied,  upon  the 
ground  that  the  justices  of  Bermck-uponrTkDetd  had  no 
power  to  make  such  a  rate,  inasmuch  as  the  statute 
5B  Q^  S*  .'C^SIm  S0'24s.  applied  to  such  boroughs,  only  aa 
lie  within  the 'body  of  some  JEnglisk  coun^^.andi  se-* 
coodljfv  that  even  if  Beronck  were  within  the  words  of 
the  act«  it  was  not  within  the  intent  of  the  legislaiture».  in- 
asmuch as/it  had  large  revenues  of  its  owot  part  of  which 
had  aft  «ali  times  been  appfied  to  those  purposes  to  which 
a  ooumy  nte  is  usually  ap(died ;  and  even  if  tk^  were 
insufficient,  the  corporation  had,  by  charter,  a  power  of 
tazii^  the  inhabitants. 

J**.  J^ofiodfc.and  Itigham  now  shewed  cause*  As  jto 
thefifst  peint,  it  is  Anie  that  Betpd^h  ooi:  within  vf^ 
EfiglM  county;  but  it  satisfies  every  material  requisite 
of  the  act     It  b  a  part  of  the  realm  of  Engfand^  Bex  v. 


332  CASES  IN  TRINITY  TERM 

IflSS*        Caa>le(a\  and  Is  declared  by  statute  20  G.  2.  c:  42.  5. 3.  to 


'WL^  ic7^      op  comprehended  "  in  all  cases  where  the  kmiruom  ot 
*^^  ^  .  England  is  mentioned  in  any  act  of  parliamenti^     It  Tias 


i_  .«_  r  England  is  mentioned  in  any  act  of  pari 
fivVwMw     a  separate  commission  of  the  peace,  and  is  not  naDU  to 


<  * 
r 


uffow-Twno. 

,  any.pounty  ^ate.  ^These  circumstances  are  said  by  Z^ 
.  Blanc  ^*  in  Weatherheqd  v.  Drewry(b\  to  Ibe  all  tliat  are 
necesi^uT  to  bring  a  place  within  the  1 5  6. 2.  c,  H.  s.  7.9 
yrhich  extends  the  power  of  making  a  county  rate  to 
the  justice^  in  all  places  therein  mentioned.  By  ttie 
statute  5  &  6  fK  4*  itf .  ell.,  made  perpetual  by 
^8  &  9  ^  9*  C'  33.,  every  defendant  removing  an  indict- 
mcnt  for  a  misdemeanor  iVom  the  court  of  quarter 
sessions  is  recjuired  to  enter  into  a  recognizance,  con- 
ditioned  to  try  the  issue  joined  in  the  indictment  at  the 
next  assizes  for  the  county  wherein  the  said  indictment 
was  found.  Now  it  has  always  been  the  practice  for  the 
defejQd^nt,  removing  an  mdictment  from  the  quarter 
sessions  of  Bermck.  to  enter  into  a  recognizance  to  try 
.the  issue  at  the  assizes  (or  Northumberland  s  and  Berwick 
haS|  jther^fpre,  for  the  purposes  of  that  act,  been  taken 
to  be  within  the  county  of  Norlhumbei'land.  James  y. 
Green  ic)  and  Weaiherhead  v.  Dremry  (a)  shew  that  there 
is  no  ground  for  the  objection,  that  the  revenues  of  the 
oorporatipn  shoi^ld  haye  been  applied  to  defray  those 
expenses,  (ot^  which  the  rate  in  question  was  imposed. 
The  facta  in  this  case  are'  stronger  in  favour  of  the  pro- 
rpriety  of  the  rate  than,  even  in  the  cases  of  Nottingham 
^  and  Derbvy  ^or  the  grant  to  each  of  those  corporations 
\  w|Ls  exjm:essed  to  be  to  the  intent  that  they  should  diain- 
.  tain  the  public  charges  of  the  town;  but  In  the  case  of 
Berwick  the  clause  of  the  cpartet:  connrmihg  former 

■1      ;'',V       ,^f     '^^^...^      .;.;      i'U'i;.     ^l        '<.i      /•!•'..•:     ;."U^U.1      /U,IjJ.j 

(a)  2  JBirm  834.  ft)  1 1  SaU,  176. , ,, 

(e)  6  7.  A.  888.  '  (d)  U  £aj|,  168: 

grants, 


Ir.'j  '' 
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grants,  ^expr^^  ^em  to  be  to  the  only  proper  use  and  1898. 

.bel^oof  of,  the  mayor,  bailifl^.  and  burficesses,  without  ^    ,. 

•  moTo  .t  ^'    ,^T,    ^,/   ,,»           ^   r^^   ,      ;    ,    p      .    »      ^          ,  Tliu  Kino 

ai\y.  designation  of  the  purposes  to  which  ttiey  are  to  t)e  ov.^ma 


'  ..Ji  ic  ;i   '• 


¥BOV«TlCtXD* 


'!pie  ^icitor^General  ^ontra.  Berwick-upon-Tweed 
^as  formerly  .pa;-t  of  Scotland.  It  never  formed  part  of 
^ny  county  in  England;  and  that  being  ^o,  neither  the 
statute  BSi  G.  3.  c.  51.  s.  24.  nor  the  13  G.  2.  c.  18.  5. 7* 
ajutl^orizes  the  corporation  of  perwicic  to  levy  on  the 
inhabitants  of  that  place  a  rate  in  the  nature  of  a  county 
rate.  Those  statutes  only  apply  to  places  lying  within 
the  body  of  an  English  county.  Each  of  them  enacts^  m* 
qearly  the  same  words,  that  where  any  cities,  towns,  or 
Other  f  laces  within  that  part  of  Great  Britain  called  Bng" 
landy  have  comroissiona  of  the  peace  within  themselves, 
and  are  not  subject  to  the  jurisdiction  of  the  commission 
of  the  peace  of  the  counties  at  large^  in  which  such  liberties 
orfrandiises  lie,  and  do  not,,  nor  did  before  the  passing  of 
^  the  act,  contribute  or  pay  to  the  several  rates,  made  for  (he 
said  counties  at  large^  then  it  sliall  be  lawiul  for  the  jus- 
lices  to  make  a  rate  in  the  nature  of  a  county  rate.  The 
Statute  20  G.  2.  c,  42.  5.  S.  must  be  so  qualified  as  to^ye 

hqld  not  to  apply  to  cases  wherq  the  legislature  makes 

'. •    '    ■    "•  t... ''  '  '  •  "^ ' 
enactments    for  a  county.      B^rwichupon^Tweed    riot 

being  a  liberty  or  franchise  lying  in  an  JS;^//V<  county, 

is  not  within  the  words  of  the  statute,  nor  is  it  within 

the  intent.     For  the  mayor  and  burgesses  have  not  odly 

^larse  ^un^s  in  their  possession  to  enable  them  to  defray 

all  the  ^barges  to  which  a  cqunty  rate  is  usually  applied, 

but  they,  have  the  power  oi  taxinc:  the  inhabitants,  and 

thereby  raising  money  for  all  those  puiposes  to  which  a 

count/ i-ate  fe  listrally  applied.        *'^'  ^'' ^  -  '•' 

Lord 
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189a.  Lord  Tenterden  C.  J.    I  cannot  entotain  a  doubt 

^         that  it  was  the  intention  of  the  legislature,  in  the  statutes 

againu        lsG.fi.  c.  18.  5.7.,  and  56G.S.  c.  51.  5.24.,  to  in- 

Hie  Juxtioei  of 

Btwwict^  '  elude  every  place  that  had  a  jurisdiction  of  its  owtii^  and 

vroN-Twftir.  ..1  J 

did  not  contribute  to  the  county  rate,  and  was  not 
subject  to  the  commission  6f  the  peace  of  any  county. 
We  ought  to  put  such  a  construction  on  th6  words  of 
the  act  as  will  best  satisfy  that  intention.  If  die  words 
used  in  their  ordinary  import  are  a  little  too  narrow, 
we  ought,  in  furtherance  of  tlie  intention  of  the  legis- 
lature, to  extend  them  to  meet  a  particular  case.  Ber^ 
wick'hks  a  separate  jurisdiction;  it  is  not  subject  to  Ae 
comitission  of  the  peace  of  any  county,  ilnd  does  not, 
nor  did,  before  the  passing  of  the  statute  55  G.  9. 
c  51.  5. 24'«,  contribute  or  pay  to  die  rate  made  for  any 
county*.  The  words  are,  "  did  not  pay  or  contribute  to 
the  rates  made  for  the  said  counties  at  large.''  I  think 
we  must  understand  the  words  **  said  counties  at  large,*' 
to  mean  any  coun^  at  large.  Befwick-vpon^Tvoeed 
does  not,  indeed,  lie  within  any  English  county,  but  that 
is  immaterial.  Any  town  or  place  which  has  a  separate 
jurisdiction,'  and  is  iM>t  subject  to  the  commission  of  the 
peace' 6f  any  county,  and  does  not  contribute  to  the  rate 
made  for  any  county,  is  within  the  act,  although  it  may  not 
be  within  the  body  of  an  English  county.  As  to  the  other 
point, itis  established  by  WeaiJierheady.Dreumf^txiA  James 
riOreen^  thkt  if  the  justices  of  Berooick  had  jurisffitition 
to  niake  the  rate,  this  Court  will  not  enquire  into  the 
necesiBity  or  propriety  of  making  it.  The  rlile  for  a 
cferCk)iBri  must,  therefore,  be  discharged. 

Rule  discharged. 
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<      .  lass. 


■     « . 


■"  I 

Barnard  Pinnet  against  Joel  Pinney.         jt^^l 

nPROVER  for  a  horse  and  gig.     Plea,  not  guttty.  I"  *Td-S![c5 
At  the  trial  before  Lord  Tenterden  C.  J«,  at  the  by  the  plaintiff; 

M  TcndM  of  tt& 

Middksem  sittings  after  last  Easter  term,  the  following  executor,  the 

appeared  to  be  the  facts  of  the  case:— -The  defend-  denceoftbe 

ant's  father  died  in  March  1827,  having  left  several  ^^    t^^ 

testamenUry  papers.    Francis  Pinney^  the  defendant's  STjlS^ 

brother,  claimed  to  be  executor,  and  the  defendant 

also.    The  Ecclesiastical  Court,  at  the  time  of  the 

trial,   had  not  granted  probate  of  any  of  the  wills. 

Francis  Pinney  sold  to  the  plaintiff  the  horse  and  gig 

(which  had  been  part  of  the  property  of  th'0  testator); 

hot  before  and  after  such  sale,  the  defendant  frequently 

used  it,  and  finally  carried  it  away,  and  converted  it 

to  his  own  use.    Francis  Pinney^  being  ealied  as  a 

witness^  stated  that  he  was  one  of  the  executors  of  his 

father,  and  that  he  sold  the  horse  and  gig  to  the  plain* 

tifi;    The  plaintiff  then  offered  to  give  in  evidence  the 

wills  or  testamentary  papers  by  which  FrancU'Pinnaf 

was  appointed  executor.    It  was  objected,  that  a  will  of 

personal  estate  was  of  no  effect  until  prcbale;:  that  it 

was  oo  will  until  it  was  allowed    as    such    m  'the 

spiritual   court,    it   being    for    that  court-  to  judge 

whether  it  be  a  will  or  not.  (a)    Lord  Tenterden.  G  J. 

held  ^e  production  of  the  pnobate  .to  be  necessfuy  to 

prove  the  title  to  personal  property  under  the  will,  and 

(a)  Chattnur  ▼.  Chaunter,  cited  ia  Vhur,  Etncuion  (A  s),  9a»  and 
4  Simu  i:L,  tP^t  Probate,  7* 

refus^ 


PiMHir. 
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18M«  refused  to  recenre  die  will  itself,  ^o  protiste  baTing 
been  prodooedt  he  seid,  that  if  the  phuntiff  had  proved 
a  dear  undiqnited  poesesskniy  it  might  have  been  suffi- 
cient; but  here  it  af^wared,  tliat  the  defisndaaC  bcfare 
and  after  the  sale  to  the  plaintiff  used  the  horse  and 
gif»  The  plaintiff  had  no  ezdonTe  poasessioiH  and 
Fnaieis  Pmneif  could  haTc  no  title  as  eKfcntor>  unless 
the  will  was  allowed  by  the  spiritual  court,  and  probate 
was  obtained*    The  plaintiff  elected  to  be  nonsuited. 

Qwmmf  now  mored  (or  a  new  trial;  and  conleodedy 
that  one  of  several  executors  mighty  befiure  probate^  sell 
the  property  of  the  testator,  and  give  a  good  tide  to  the 
vendee^  and  that  before  probate  the  will  must  be  the  only 
evidence  of  the  right  of  the  executor.  \BmfUg  J.  When 
the  probate  is  granted,  then,  by  virtue  of  the  will,  all  the 
property  of  the  testator  vests  from  the  time  of  his  death 
in  the  executor ;  you  did  not  prove  that  Frmnch  Pfumey 
was  an  executor,  for  no  probate  was  proved.  Non 
constat  that  the  will  under  which  he  claimed  to  be 
executor  is  a  valid  will,  unless  it  be  allowed  as  sudi  by 
the  Ecclesiastical  Court.  Here  the  horse  and  gig  were 
delivered  to  the  plaintiff,  who  bad  no  tide  to  them.] 

Lord  TsNTSBDEsr  C.  J.  I  thought  at  the  trials  and 
1  am  still  of  the  same  opinion,  there  was  no  proof  of 
title  in  the  plaintiff 

Bukrefiwid. 


liftflSv 
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A  SSUMPSIT  for  aoods  sold.     Plea.  non.4«siimpsi4  By  the  Veisk 

jC\rq   ^..s.,  :>   ir.   ^  r    .  :      '.  :    '>^  >"  " '^^~^*^^^  judicature  act, 

.  At  the  trial  before  Lord  Tenkn'den  C.  J^.  at,  th^  5  G.  4.  c  io6. 

•dOCr^tv  h'i-    r:  j     •.  ..     .    -   .•       v    -    --'■  -  •  -^    i^ '  ^*^  *.  si.,  it  is  eo- 
Middlesex  sittinffs  after  last  £a5<<r  terai,  ^\t  appe^iredL  acted,  that  in 

that  tlie  actioB  was  brou(^t  to  recover  9/.,  the  price  of  ^tions  which 
*'?^i'n'J?r'^.*'»P"  ^K  *»/  ^«vP''«^^^^  <Pjbfi.l^^  t^lT^n^' 

place!   ip.tbe   principality   of  fValeSf  .where,    the  .dcsr.  and  the  "  • 

^  \  o;  :i...T.      :v5  **  >••'    -.-    •'■  •    'j..i   Tr'{;*.^..-;<,.  ■>-■  damages 

fenaafit.  resided  at  the  .time. of  the^^sj^ipjuiH^d^^^^ 


reco- 
il not 
amount  to  50^., 


mhJ  Ittd  geneniUy,resided  ever  sin^e... The  jjiyj  feffil^,»:»-««  **  *?"  -i^ 

i.  '    ^'^    '  V  t   i     ./Y.  1         '       :>  V»\l,       mi       pear  on  the  e?l- 


on 


m 
tlie 


^rf^  C.J.  to.  certify,  on  the  back  of  the  record,  t|iat:fK^'°°"'?"i?!I. 

.3PVV"-    •  'V  .*:.    5    *..   «      .     1    *  :j  i*>f    ;Tr(iiJ*ri*XS'^v*TJ^'the principality, 

the.cause  of  action  arose  in  the  ^rinQipalitv  of  i^flijfj^J"^*^**'*'* 
and  that. the  defendant  resided  thereat  the,tini?,  of.Ahe..,'®****®"*' 
service  of  the,  writ,,  in  order  that  a/suoes^stion  mjsht  be  time  of  the  ser- 

•.   r.y  t:  .'..,•-»"=.         •      '       ^     ii    .    r.^»?^.  /  i:  ^r^O'.      *?^,iceofanywrit 

entered  on  the  roll  under  th^e  5  G.4^c»  106.  ^.2.1  .-kii;^ .or  other  mesne 

-J'*    '^  -  "    <    ''        *       '      •      '^ "  ,         process  served 

.  ,    ••  •.   *'    .1^   V .  f  <9S -tpn  him  in  such 

t.    -''•••    '  •  action,  and  it 

shall  be  so  testified  under  the  hand  of  the  Judge  who  tried  the  cause,  a  judgment  of  non- 
suit shall  be  entcrvd  :  Held,  that  it  is  discretionary  in  the  Jud|r(^^bo  tries  the  cause  to  grant 
or  rgfase  t^  ,eertt{hyti».ny«Kioiwrf  jii[the  At;  jin4ltSfei<!il»»ihB  JirtiiJhas  refused  to  cer- 
lify,  thift*Court  has  no  power  to  order  «  judgment  of  nonsuit  tq  be  entered^ 

H44ri«rjl49al  ^bWetyte  IC.  J.  at  NisC  PHittt  Oiiitiiil  libtf  vfp%^  tli9^e4ndant  to  shew 
that' he  was  Vesiding  in  If^atet  at  the  time 'when  the  ifiit  or  mesne  process  ii^a|  served  oo  him 
in  the  action,  and  that  general  evidence  that  his  usml  -plsn!  ofHsfi^ntv^th  before  and 
subsequent  to  the  commencement  of  the  action,  was  in  Ifalet,  is  not  sufficient. 

la)  By  sect  Si.  of  that  statute  it  is  enacted,  that  in  all  actions  upon 
the  case  for  words,  action  of  dd>t,  &c.,  and  all  transitory  actions  which 
shall  be  brought  in  any  of  his  majesty's  courts  of  record  out  of  the  princi- 
pality of  ff^aUt,  and  the  debt  or  damages  found  by  the  jury  shall  not 
amount  to  tlte  sum  «of  5Qf.,  and  it  shall  appear  upon  the  evidence  given  on 
the  trial  of  the  said  cause  that  the  cause  of  action  arose  in  the  principality 
of  IFalesy  and  that  the  defendant  was  resident  in  the  dominion  of  Walet  at 

Vol.  VIII.  Z  '»• 


5S& 


1628. 


JONVS 

against 
Kbkrick. 
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but  his  Lordship  said,  that  if  the  defendant  was  served 
with  the  writ  while  he  resided  out  of  the  principality  of 
Wales  it  was  not  a  case  within  the  act  of  parliament, 
and  that  it  lay  on  the  defendant  to  shew,  that  at  the  time 
when  the  writ  or  process  was  served  on  him  he  was 
actually  residing  in  Wales ;  and  there  being  no  such 
evidence,  his  Lordship  refused  to  certify. 


Brougham  now  moved  to  enter  a  nonsuit  The  da- 
mages recovered  not  having  exceeded  50/.,  the  defendmt 
is  entitled  to  a  judgment  of  nonsuit.  The  act  of  the 
5G.4t.  c,  106.  5. 21.  only  says  that  the  defendant  must  be 
resident  in  Wales  at  the  time  of  the  service  of  the  writ. 
Here  it  was  proved  that  his  usual  place  of  residence 
was  in  Wales.  Assuming,  therefore,  that  the  defendant  . 
was  not  actually  in  Wales  at  the  time  of  the  service  of 
the  writ,  still  it  is  sufficient  if  his  usual  place  of  resi- 
dence was  there.  The  act  does  not  confine  the  remedy  to 
cases  where  the  party  is  actually  in  Wales  at  the  time  of 
the  service  of  the  writ,  but  to  cases  where  he  is  resident 
in  Wales.  Now,  suppose  a  party,  whose  usual  place  of 
residence  is  in  Wales^  to  come  into  an  Etiglish  county 
for  a  temporary  purpose ;  as,  for  example,  a  physician 
to  attend  a  patient,  and  to  be  served  with  a  writ  while 
he  remains  in  the  English  county,  surely  that  would  be 
a  case  within  the  act  of  parliament,  for  the  party  in  that 


the  time  of  the  service  of  any  writ  or  other  mesne  process  served  on  him  in 
such  action,  and  it  shall  be  so  testified  under  the  hand  of  the  Judge  who 
tried  such  cause  upon  the  back  of  the  record  of  Nisi  Prius  (on  such  facts 
being  suggested  on  the  rcccrd  or  Judgment-roll),  a  judgment  of  nonsuit 
shall  be  entered  thereon  against  the  plaintiff,  and  the  plaintiff  shall  poy  io 
the  defendant  in  such  action  his  costs  of  suit,  &c. 


case. 
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case,  though  actually  in  an  English  county,  would  be        1828* 
resident  in  Wales  at  the  time  of  the  service  of  the  writ. 


Lord  Tenteeden  C.J.  The  defendant  by  tlie  act 
of  parliament  is  to  have  a  judgment  of  nonsuit,  if  it  shall 
be  testified  under  the  hand  of  the  Judge  who  tries  the 
cause,  upon  the  back  of  the  record  of  nisi  prius,  that 
the  defendant  was  resident  in  Wales  at  the  time  of  the 
service  of  the  writ.  It  is  discretionary  in  the  Judge  to 
grant  or  refuse  a  certificate.  Here  the  Judge  who  tried 
the  cause  has  not  certified.  The  Court,  therefore,  has 
no  power  to  order  such  a  judgment  to  be  entered. 

Rule  refused* 


JOKKS 

agtdnst 

KiMKXCK. 


Lester  against  Jen  kins.  "^Ifuih 

A  SSUMPSIT  by  the  indorsee  airainst  the  defendant,  Declamtioii 

XTl  ^  ,^  ,        .         ,  ,       upon  a  biU  of 

as  acceptor  of  a  bill  of  exchange  bearing  date  the  exchange, 
29th  day  of  November  1827,  payable  two  months  after  29th  JVbvemter 
date.     At  the  trial  before  Lord  Tenterden  C.  J.,  at  the  {^^  m^th>  ^ 
London  sittings  after  last  Easter  term,  it  appeared  that  ^^^"^^ 
the  declaration  was  entitled  generally  of  Hilary  term,  ^^y  ^mI^^ 
and  that  the  bill  of  exchange  became  due  on  the  1st  of  Held,  that  it 

wai  competent 

February.     It  was  contended,  on  the  part  of  the  de-  to  the  plaintiff 

to  prove  by  the 

fendant,  that  as  the  declaration  was  entitled  generally  parol  erideoce 
of  the  term,  it  related  to  the  first  day  of  the  term,   (without  pio- 
and  that  the  action,  therefore,  appeared  to  have  been  J^t^Uiattbe 
commenced  before  the  cause  of  action  accrued.     The  J^n^Mdafter"*" 
plaintiff's  attorney  then  proved  that  he  did  not  receive  ?"•  ^'^  ofFe- 

^  •*  '^  hruanff  when 

his  instructions  to  commence  the  action  until  the  bill  ^  *>iU  became 

due. 

had  been  dishonoured,  and  that  he  took  no  proceedings 

Z  2  until 


Jbvxus. 
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162B.  until  pfter  the  first  of  February.  It  was  insislied  that 
this  evidence  of  the  time  of  the  oommenceinent  of  the 

Lbbtui 

agtdftMt  suit  was  not  admissible,  but  that  the  writ  itself  ought  to 
have  been  produced.  Lord  Tenterden  C.  J.  overruled 
the  objection,  and  directed  the  jury  to  find  a  verdict  for 
the  -plaintifi^  but  reserved  liberty  to  the  defendant  t» 
move  to  enter  a  nonsait 

Brodtick  now  moved  accordingly.  A  declaration 
^titled  generally  of  the  term  relaiDes  to  the  first  day  of 
the  term.  It  was  formerly  doubted  whether  any  evi- 
dence bould  be  given  to  contradict  the  record)  hot  it 
lAttst  now  be  admitted,  that  the  time  of  the  commence- 
ment  of  the  suit  may  be  shewn  to  be  diflTerent  from  that 
which  it  appears  to  be  by  the  record,  Morris  v.  Pttgh  and 
Harwood  (a).  Granger  v.  George  (i).  The  usual  and 
proper  mode  of  proving  the  time  of  the  commencement 
of  an  action  is  by  producing  the  writ.  It  cannot  other- 
wise  be  shewn  that  the  writ  was  sued  out  in  the  particular 
causes  Nor  can  parol  evidence  t>f  the  contents  of  the  • 
writ  be  properly  received. 

Lord  TfiKTEfinEN  C.J.  The  indorsement  on  the 
writ  is  no  more  than  the  declaration  of  the  attorney  in 
the  ease. 

Bayley  J.  The  memorandmn  is  prim4  facie  evidence 
of  the  time  of  the  commencement  of  an  action,  and,  un- 
contradicted, is  conclusive.  But  it  is  clearly  established 
by  authorities  that  either  party  tnay  shew  by  evidence  the 
actual  time  of  the  commencement  of  the  suit  to  be  di& 

'  .-*  ferent 
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ferent  from  that  whicb  it  purports  to  be  by  the.  record.  1S28. 
The  only  question  in  this  case  is.  Whether  that  can  be 
shewn  by  any  other  medium  of  |»roof  than  the  writ.  I  agaiMi 
cannot  entertain  any  doubt  upon  that  point  A  party 
cannot  proYe  the  contents  of  the  writ  without  prodacing 
it;  bat  he  may  prove  the  time  when  the  action  was  com^ 
menced,  without  proving  the  contents  of  the  writ. 

Rule  refused  (a). 

(a)  See   Wilton  ▼.  GirdlesUme^  S  B.  i  A*  847.     LyUUUm  ▼•  CVoii^ 


The  King  again$t  Smith  and  Two  Others.       Wednetdny, 

^  June  1  lUi. 

TNDICTMENT  for  a  conspiracy.    The  second  count  Where  an  ia< 

1-  dictmeDt  for  s 

Stated,  that  at  the  general  quarter  sessions  of  the  conspiracy  al- 

111  a  «!/.  .^1..  l«g«*,  that  *•  at 

peace  noUlen  at|  oic  on,  &c.   before  certam  of  his  the  court  of 
inajesty's  justices  assigned,  &c.  a  certain  bill  of  indict^^  hoiden^.&^an* 
ment  against  Henty  Smith,  for  a  certain  felony  therein  |^^^^'^. 
mentioned,  was  duly  preferred  to  and  found  by  a  certain  ^^  ^^^ 
grand  jury  of  the  county  then  and  there  duly  assembled  ^7  ^®.,^^f . 
in  that  behalf,  and  that  it  then  and  there  became  and  that  this  aUe- 

•  1         1  wr  n  gallon  must  be 

was  material  and  neeessary  to  examine  one  fr.  ^.  as  a  proved  by  a 
witness  in  support  of  such  indictment,  and  that  defend-  uHy^drawn  up 
ants  conspired  to  prevent   IT.  B.  from  attending  and  ^batSeoiinute- 
being  examined,  &c    The  third  and   fourth   counts  ^Tt^'cie^rkof 
began  in  like  manner,  by  stating  that  a  bill  was  preferred  the  pence  could 
and  found  at  the  quarter  sessions.     There  were  several  as  evidence  of 

,  .  the  finding  of 

Other  counts  in    the  indictment   not  material  to  be  the  bill,  ai. 
AQticed,  Plea,  not  gpihjm  At  the  trial  before  Faugkan  B.  oordliad  been 
at  the  Summer  assizes  for  Monmouthshire^  1827,  the  Jl'pf**'*  ^^""^ 
prosecutor,  in  order  to  prove  the  allegation  that  a  bill 

Z  S  •    was 
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J  838.  was  found  against  H.  Smithy  called  the  deputy-clerk  of 
•j^^  1^^  the  peace,  who  produced  an  indictment  indorsed  a  true 
againti  }y\w^  bu^  there  was  no  general  heading  or  caption  to  it. 
For  the  defendants,  it  was  objected  that  this  could  not 
be  admitted  for  want  of  a  caption.  The  witness  then 
stated,  that  it  was  not  the  practice  to  make  up  the  re* 
cords  in  form  until  they  were  desired  to  do  so,  but  that 
in  his  book  minutes  were  made  of  the  proceedings  from 
which  the  records  were  afterwards  made  up.  The  book 
was  produced,  and  the  following  minute  read :  "  Mou* 
mouthshire  sessions,  10th  Jtdy  1826.  At  the  general 
quarter  sessions  of  the  peace  held  at  Usk  in  and  for  the 
said  county,  thi^  10th  day  of  July  1826,  before  A.  jB., 
C  D."  &c.  &c.  Then  followed  minutes  of  the  business 
done  at  those  sessions.  The  learned  Judge  received 
this  as  evidence  of  the  caption  of  the  indictment  against 
H,  S.f  and  two  of  the  defendants  were  found  guilty  on 
the  second,  third,  and  fourth  counts  above  mentioned. 
In  Michaelmas  term  Ijudlao)  Serjt.  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  minute-book  of 
the  deputy-clerk  of  the  peace  ought  not  to  have  been 
received  in  evidence  to  prove  the  finding  of  the  bill. 

Russell  Serjt,  MauU  and  Watson^  shewed  cause.  The 
finding  of  the  bill  at  the  quarter  sessions  was  sufficiently 
proved  by  the  minute  book,  without  producing  a  record 
of  the  caption  regularly  drawn  up.  iSuch  minutes  have 
frequently  been  received  in  evidence  when  it  has  ap- 
peared not  to  be  the  practice  of  the  court  to  draw  up 
the  records  in  form,  Rexy.  Hains{a\  Fishery,  Lane{b). 
[Lord  Tenterden  C.  J.   The  minutes  there  received  were 

(a)  Comb.  357.  (b)  2  W,  BU  S54s 

of 
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of  the  proceedings  of  inferior  courts,  the  court  of  quarter        1 828. 

sessions  is  a  court  of  oyer  and  terminer,  and  is  not  a 

...  Th«  K'^*« 

court  of  inferior  jurisdiction.]     In  Rex  v.  Tooke  {a)  the        agahut 

minutes  of  the  court  were  received  to  prove  the  acquittal 

of  Hardy. 

Lord  Tenterden  C.  J.  It  appears  to  me  that  the 
evidence  given  was  not  sufficient  to  sustain  the  alle- 
gation that  an  indictment  against  H*  S,  was  found  at  the 
quarter  sessions,  which  is  a  court  of  oyer  and  terminer 
and  a  court  of  record.  In  order  to  prove  the  finding  of 
an  indictment,  it  has  always  been  the  practice  to  have 
the  record  regularly  drawn  up,  and  to  produce  an  ex- 
amined copy,  If  any  other  evidence  were  allowed,  I 
do  not  know  how  we  could  say  that  a  conviction  or 
acquittal  might  not  also,  be  proved  by  the  minutes 
in  the  book  kept  by  the  clerk  of  the  peace.  That 
would  be  to  break  through  the  established  rules  of  evi- 
dence, which  is  always  a  dangerous  course.  I  there- 
fore think  we  are  bound  to  say  that  the  evidence  was 
not  sufficient,  and  that  as  to  the  two  defendants  who 
were  found  guilty  there  must  be  a  new  trial.  The 
case  of  Rexy.  Tooke  is  distinguishable;  for  there  the 
matter  proved  by  the  minutes  occurred  before  the  same 
court  sitting  under  the  same  commission. 

Batley  J.  I  am  of  the  same  opinion.  The  caption 
is  a  necessary  part  of  the  record;  and  the  record  itself^ 
or  an  examined  copy,  is  the  only  legitimate  evidence  to 

prove  it. 

Rule  absolute. 

(fl)  25  SU  Tr.  446. 

Z  4 
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J^'^  Ex  parte  Baxter. 

Where  a  p«ty,    JJLATT  moved  for  a  mandamus  to  commissioners  of 

committed  by       x 

commisftionera  bankrupt  to  brins'  iip   Boater  from  custody  for- 

of  bankrupt  for  r  &       r  j 

not  answering    examiiialion  before  them.     It  appeared  by  the  aflSdavit 

to  their  satis- 
faction, wishes    on  which  the  motion  was  founded  that  Baxter  bad  been 

brought  bdTore  ^scflfmined  before  them  touching  the  property  of  a 
belr'ihreT"**  bankrupt,  and  was  committed  for  not  answering  to  their 
pt-nse  of  that      satisfaction^    He  afterwards  sent  word  to  them  that  he 

proceeding. 

was  prepared  to  make  further  answers,  and  reqnesled  to 
be  broDgbt  before  them  for  tbar  purpose. 


Per  Cwiam,  The  object  of  the  application  appears 
tu  be  to  aroid  the  expense  of  a  writ  of  habeas  corpus, 
and  throw  upon  the  estate  of  the  bankrupt  the  costs  of 
bringing  this  party  before  the  commissioners.  But  the 
Court  have  no  authority  to  do  that:  he  was  committed 
for  his  own  misconduct,  and  must  bear  the  expense  of 
being  brought  before  the  commissioners;  for  which 
purpose  be  may  apply  for  a  writ  of  habeas  corpus  when 
he  thinks  fit. 

Rule  refused. 
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Teague  against  Hubbard.  ^Tith. 

DECLARATION    by    the    plaintifF   as    indorsee  A  member  of  a 
joint-stock  com- 

against  the  defendant  as  drawer  of  two  bilb  of  panj  was  em- 
ployed by  the 
exchange;  counts  for  money  had  and  receired,   &c.  company  as 

Plea,  general  issue.     At  the  trial  before  Lord  TVn-  seiT  goods  for 

tisrden  C.  J.,  at  the  London  sittings  after  Trinity  term,  ^f^"coml 

?827,  the  following  appeared  to  be  the  fects  of  the  case :  '"'^"^nt.^^foVhia 

The  plaintiff  was  a  shareholder  and  manairinG:  director  *«>«We,  and 

of  the  Cornish  Tin*Smelting  Company*     The  defendant  del  credere  for 

guaranteeing 

was  a  shareholder  in  that  company,  and  also  acted  as  the  purchaser. 

.  4.    •  •       1  1        *•    •  •   .         HaTing  sold 

the  agent  of  the  company  m  the  sale  of  tm,  receivmg  goods  on  ac. 

•     •  n  .  ..    n  tr»     ^*  i  j  CDUnt  of  the 

a*  commission  of  two  per  cent,  for  enectmg  sales,  and  an  company,  he 
additional  del  credere  commission  of  one  per  cent,  for  ^diawr  a  bill 
guaranteeing  the  purchaser.     Having  sold  a  quantity  of  ^^'^^ur^JJfu- 
tin  on  account  of  the  company  to  one  Richard  Conness,  *^®  drawer's 

*       "^  own  order,  and 

he,  on  the  1st  oi  April  1826,  drew  two  bills  of  exchange  after  it  had  been 

accepted  he  in- 

upon  ConnesSj  one  for  200/.,  and  the  other  for  1253/.  dorsed  it  to  the 
iTie  200/.   bill   was   in   the  form  following:    <*Two  company, and 
months  after  date,  pay  to  my  order  200/.,  value  re-  dorsed  it  to* 
ceived."     This  bill  was  accepted  by  Conness,  indorsed  J^^tho"^ 
by  Hubbard  to  W.  Mearsj  who  was  the  actuary  of  the  ^^^^*^ 
company,  and  by  the  latter  to  Teague.     The  other  bill,  ''ho  purchased 

goods  for  the 

which  was  for  183/.,  was  precisely  in  the  same  form,  and  company:  the 

company  were 

had  similar  indorsements.     The  plaintiff  purchased  tin  then  indebted 

to  him  in  a 
larger  amount  than  the  sum  mentioned  in  the  bill.  The  acceptor  having  become  iniolTent 
bf  fore  the  bill  became  due,  the  dcswer  received  from  bin  ten  ahiUiiMi  in  tie  pound  upon  the 
amount  of  the  bill  by  way  of  composition :  Held,  first,  that  the  indbrsee  being  a  member  of 
tbe  oompaoy  covld  not  sue  the  drawer  en  the  bill,  inasmuch  as  it  was  drawn  l^  the  latter  on 
account  of  the  company,  and  that  he  could  not  recover 'the  sum  received  by  the  drawer  on 
the  bill,  because  that  money  miMt  be  taken  to  have  been  received  by  bioi  in  his  character 
of  a  member  of  the  company,*  and  not  on  his  own  account. 

for 
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1828*       for  the  company,  and  at  the  time  when  the  bills  were 
Z,  indorsed  to  him  the  company  were  indebted  to  him  in  a 

against  sum  exceeding  the  aggregate  amount  mentioned  in  the 
two  bills.  The  plaintiff  was  debited  in  his  account  current 
with  these  bills.  Conness  became  insolvent  before  they 
became  due.  The  plfuntiff  failed  in  proving  due  notice 
of  dishonour  of  the  bill  for  ISS/.,  but  proved  that  the 
defendant  had  received  from  Conness  ten  shillings  in  the 
pound  upon  the  amount  of  that  bill.  It  was  objected, 
on  the  part  of  the  defendant,  that  as  the  bill  for  200/. 
was  drawn  and  indorsed  by  the  defendant  on  account  of 
the  company,  the  plaintiff  being  a  co-partner  could  not  sue 
upon  it  as  indorsee;  and  that  he  could  not  recover  from 
the  defendant  the  money  received  by  the  latter  on  account 
of  the  bill  for  1S3Z.»  because  that  money  was  received  by 
him  in  his  character  of  a  member  of  the  company,  and 
not  in  his  individual  character.  Lord  Tentet^den 
directed  the  jury  to  find  a  verdict  for  the  plaintiff  for 
the  amount  of  the  bill  for  200/.,  and  of  the  composition 
received  by  the  defendant  on  the  otlier  bill,  but  re- 
served liberty  to  the  defendant  to  move  to  enter  a 
nonsuit  A  rule  nisi  havic^  been  obtained  for  that 
purpose, 

Campbell  and  Ckttfy  shewed  cause.  The  defendant 
was  employed  by  the  company  to  sell  tin  for  them,  and 
received  a  del  credere  commission.  He  sold  tin  ^to 
Connessj  and  he  drew  the  bills  in  question  upon  Conness 
for  the  price  of  the  tin,  and  the  latter  accepted  them. 
The  bills  were  drawn  by  the  defendant,  not  as  a  member 
of  the  company,  but  in  his  individual  character,  to  secure 
the  payment  of  a  sura   of  money  for  which,  in  the 

event 
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event  of  Conness  becoming  insolvent  before  the  bills 
became  due,  he  would  be  responsible.  If  he  drew  the 
bills  in  that  character,  he  indorsed  them  in  the  same  cha- 
racter on  his  own  account  to  Mears,  and  the  latter, 
although  a  member  of  the  company,  might  have  main- 
tained an  action  against  Hubbard.  At  all  events,  the 
bills  were  indorsed  by  Mears  to  the  plaintiff  for  a 
valuable  consideration.  The  plaintiff  bought  tin  for  the 
company,  and  at  the  time  when  the  bills  were  indorsed 
to  him  the  company  were  indebted  to  him  in  a  sum 
exceeding  the  amount  of  the  bills.  The  plaintiff  had 
an  account  current  with  the  company,  and  was  debited 
in  that  account  with  these  bills.  He  did  not  hold  them 
as  a  member  of  the  company,  but  in  his  individual  cha- 
racter as  an  indorsee  for  value.  Secondly,  assuming  that 
the  plaintiff  cannot  recover  on  the  bill  for  200/.,  he  is 
entitled  to  recover  on  the  count  for  money  had  and  re- 
ceived the  amount  received  by  the  defendant  on  the  bill 
for  1S3/.  That  money  was  received  by  the  defendant  in 
his  individual  character,  and  not  as  a  member  of  the  com- 
pany.  He  received  it  for  himself  as  drawer  of  the  bill, 
and  having  received  that  part  from  the  acceptor,  it  ia 
money  had  and  received  to  the  use  of  the  indorsee. 


TXAGUV 

agninsi 

HuBBARIki 


F.  Pollock  and  FdUH  contrl.  The  question  in  this 
case  must  be  considered  wholly  independent  of  the  del 
credere  commission.  First,  Was  the  contract  contained 
in  the  bills  of  exchange  made  by  the  defendant  in  his  in- 
dividual character,  or  in  that  of  a  member  of  the  com- 
pany ?  The  company  or  partnership  consisted  of  the 
plaintiff,  the  defendant,  and  Mears.  Whether  or  not 
there  were  other  partners  did  not  appear.    The  form  of 

the 
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tbe  bilk  is  material.  It  is  **  pay  to  my  order.*^  That 
must  have  meant  the  order  of  the  partnership^  the  debt 
being  due  to  the  concern.  Tiie  whole  transaction  shews 
that  the  bills  were  drawn  on  account  of  the  company,  for 
they  were  drawn  for  the  price  of  the  goods  of  the  com- 
pany sold  to  the  acceptor  by  the  defendant,  and  indorsed 
by  him  to  MearSj  the  actuary  of  the  company,  and  by 
him  as  actuary  to  the  plaintiff.  If  then  the  plaintiff 
was  acting  as  one  of  the  partners,  as  there  can  be  no 
doobt  that  one  partner  may  draw  a  bill  on  behalf  of  the 
firm,  the  firm  are  liable,  Pinkney  v.  HaU{a\  Smith  r. 
Jbroct  (6),  Lord  Gdtmay  v.  Mathew  {e).  These  clearly 
were  bills  drawn  by  the  partnership,  and  in  what- 
ever way  the  plaintiff,  one  of  the  partners,  became 
entitled  to  them,  he  cannot  sue  another  partner  upon 
them,  Mainwaring  v.  Newman  (rf),  Mqffhtt  v.  Van  Mil^ 
Ungen{e\  and  Neale  v.  Turton{f).  [Lord  Tenter-- 
den  C.  J.  Assuming  that  the  bills  are  to  be  con- 
sidered as  drawn  by  the  company,  and^hat  the  plain- 
tifl^  therefore,  cannot  sue  the  defendant  on  the  bills, 
yet  here  he,  being  one  of  several  partners,  has  gua- 
ranteed &  debt  to  the  firm,  and  has  received  from  the 
debtor  a  part  of  the  debt,  may  not  the  other  partners 
maintain  an  action  against  him  for  the  money  so  received? 
Has  not  the  plaintiff  in  this  case  a  right  to  say  that  the 
money  received  by  the  defendant  on  account  of  one  of 
these  bills  was  received  by  him  not  in  the  character  of  a 
partner  but  in  his  individual  character,  and  to  relieve 
himself  from  a  payment  he  would  by  virtue  of  his 


(«)  1  Ld.  ikjrm.  175. 

(c}  1  G(ii*|>.  403.     lOEaa,26i. 

(e)  2Am.4cPu/.  124.  n. 


(k)  S  Ld.  Xaym,  1484. 

{d)  2  ^/M.  4- pw.  isa 

(/)  4£ing.  149. 
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guartinty  be  liaUe  to  make  to  the  paitnership?    AU       1828. 
though  the  plaintiff  cannot  recover  on  the  bill  itself  by  " 

reason  of  the  partnership,  may  he  not  recover  die  sum  ^agamn 
actually  received  by  the  defendant,  the  receipt  of  the 
money  not  being  a  partnership  transaction  ?]  The  de- 
fendant received  the  money  as  agent  for  all  the  membera 
of  the  parUiership,  the  plaintiff  being  one.  The  plain- 
ti£^  therefore,  cannot  sue  the  defendant,  his  copartner* 
ibr  money  received  by  him  on  account  of  the  part* 
nership. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  Tenterden  C.J.  This  was  an  action  against 
the  defendant  as  drawer  of  two  bills  of  exchange,  and 
for  money  had  and  received.  It  appeared  that  the  bills 
were  signed  by  the  defendant,  and  indorsed  by  him  to 
Mears,  who  was  the  actuary  for  a  mining  company, 
and  by  the  latter  to  the  plaintiff.  Notice  of  the  dis- 
honour of  one  of  the  bills  was  not  proved ;  but  it  ap- 
peared that  the  defendant  had  received  iOs.  in  the 
pound  from  the  acceptor  on  the  other  bill,  and  for 
that  sum  a  verdict  was  taken  on  the  count  for  money 
had  and  received.  It  further  appeared,  that  both  the 
plaintiff  and  defendant  were  members  of  the  mining 
company.  If,  therefore,  the  plaintiff  could  recover  on 
these  bills,  it  would  be  a  recovery  by  one  joint  con- 
tractor against  another,  and  then  the  defendant  would 
have  a  right  to  call  upon  the  plaintiff  for  contribution. 
It  is  clear,  therefore,  that  no  action  can  be  maintained 
upon  the  bills ;  but  during  tlie  argument,  I  thouglit  the 
verdict  taken  on  the  count  for  money  bad  and  received 

might 
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might  be  sustained.  Upon  farther  consideration,  how- 
ever, we  think  that  the  defendant  must  be  taken  to  have 
received  the  money,  not  in  his  individual  capacity,  but 
as  a  member  of  the  trading  company ;  and  that  being 
the  case,  if  the  plaintiff  were  allowed  to  recover  it  in  this 
action  the  same  consequence  would  follow,  the  defend- 
ant would  have  the  same  rightHo  call  upon  the  plaintiff 
for  contribution,  as  if  the  verdict  had  been  taken  on  the 
count  framed  upon  the  bill.  For  these  reasons  we  are 
of  opinion  that  a  nonsuit  must  be  entered. 

Rule  absolute. 


June  14th» 


The  King  against  Pulsford. 


•  /^UO  warranto  information  for  usurping  the  office 
of  a  capital  burgess  of  the  city  of  JVeUs.  Plea,  that 
by  the  governing  charter  of  the  borough  there  are  to  be 
one  mayor  and  twenty-three  burgesses,  who  shall  be 
called  the  common  council,  and  of  those  twenty-three, 
seven  to  be  called  masters  of  the  city ;  and  the  common 
council  are  to  be  aiding  and  assisting  the  mayor  from  time 
to  time  in  all  causes  and  matters  touching  and  concern- 
ing the  city;  and  whenever  a  vacancy  occurs  in  the 
sixteen  common  counsellors,  not  being  masters,  it  is  to 


Where  an  «lec 
tion  to  an  office 
in  a  oorpor»- 
tton  was  to  be 
made  by  a  se- 
lect bod  J  ap- 
pointed by  the 
charter  to  be 
aiding  the 
major:  Held, 
that  the  major 
was  not  bound 
to  give  to  the 
members  of 
such  select 
ImxIj  specific 
notice  of  a 
meeting  to  be 

punKwe^!^su^  ^  ^^^^  ^P  "^y  ^®  Other  common  counsellors  then  sur- 

election;  but 
that  a  reason- 
able and  usual 
notice  requiring 

them  to  attend    duly  nominated  and  elected  by  the  mayor  and  major 

at  a  meeting  of 

the  corporation  at  a  time  specified,  without  stating  for  what  purpose  the  meeting  was  called, 

was  Buffideot. 


viving,  or  the  major  part  of  them,  &c.     Averment,  that 
on,  &c.  a  vacancy  happened,  and  that  defendant  was 


part 


The  Kino 
agahui 
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part  of  the  capital  burgesses  then  and  there  duly  as-  1828* 
sembled  for  that  purpose,  after  due  notice  in  that  behalf. 
Replication,  that  due  notice  of  the  assembling  of  the 
mayor  and  capital  burgesses  for  the  purpose  of  electing 
a  capital  burgess  was  not  given.  Issue  thereon.  Many 
other  issues  were  joined  not  material  to  the  question 
decided  by  this  Court  At  the  trial  before  Best  C.  J.  at 
the  Somersetshire  Summer  assizes,  1827}  it  appeared  that 
the  following  notice  in  writing  was  given  to  each  capital 
burgess  of  the  meeting  at  which  the  defendant  was 
elected :  — 

^*  Sir, — You  are  requested  to  attend  a  meeting  of  tlie 
corporation  on,  &c.  at  o'clock. 

"  By  order  of  the  mayor, 

«  A  B.  town  clerk.*' 

The  Lord  Chief  Justice  held  that  this  notice  was  in* 
sufficient,  and  the  elecUon  therefore  invalid,  and  directed 
a  verdict  for  the  crown.  In  Michaelmas  term  a  rule 
nisi  for  a  new  trial  was  obtained ;  against  which,  on  a 
former  day  in  this  term, 

Tauntorif  CampbeU,  C,  JF,  Williams^  and  Bayfy,  shewed 
cause.  If  it  was  necessary  that  the  purpose  for  which  the 
meeting  was  held  should  be  specified  in  the  notice,  that 
given  was  clearly  insufficient.  Now  there  are  several 
authorities  shewing  that  a  corporate  meeting  cannot  be 
well  holden  for  the  purpose  of  an  election  unless  notice  of 
the  business  to  be  transacted  there  is  given.  The  case 
otRex  V.  Hill  {a)  is  not  exactly  in  point,  for  there  the 
election  was  by  the  body  at  large,  and  not  by  a  select 
body ;  but  each  of  the  Icfamed  Judges  there  laid  it  down 

(a)  4J9.^(7.426. 

as 


Tbt  Kiva 


^^2  CASES  IK  TRINITY  TERM 

18S8.  as  a  rule  that  whenever  a  meeting  for  die  purpose  of  an 
dection  is  held  on  a  day  not  appointed  by  the  charter, 
notice  of  the  meeting,  and  of  the  purpose  for  which  it  is 
assembled,  most  be  given  to  every  person  resident  within 
the  limits  of  the  borough,  and  entitled  to  vote  at  the 
election.  This  rule  is  consistent  with  the  cases  of  Roc 
V.  T/t€  MayoTf  4*^.  of  SArewsbmy  {a)^  Rex  v.  Mayor^  i^c. 
4}f  CarUde{b\  Bex  v.  Mayor  rf  Liverpool  {c).  Rex  v. 
Mayor  t^Doncaster  {d).  It  is  also  recognized  in  Rex  v. 
Theodorick{e)^  where  it  was  held  that  when  all  persons 
entitled  to  vote  were  present,  and  consenting,  they  might 
proceed  to  an  election  without  previous  notice. 

R.  C  Scarlett  and  Carter  contr^.  In  Rex  v.  Hill  the 
Court  are  certainly  represented  to  have  said,  that  where 
a  meeting  for  an  election  is  held  not  on  a  charter-day, 
notice  of  the  meeting,  and  of  the  purpose  for  which  it  is 
holden,  must  be  given.  But  that  question  was  not 
raised  upon  the  pleadings,  and  the  point  decided  was, 
that  a  custom  to  give  notice  of  corporate  meetings  by 
ringing  a  bell  was,  uuder  the  circumstances  of  that  case, 
unreasonable.  Several  cases  were  mentioned  in  the 
argument  there,  which  were  supposed  to  support  the 
Assertion  that  a  specific  notice  of  the  business  to  b^ 
transacted  at  a  corporate  meeting  must  be  given,  but 
when  examined,  they  rather  contradict  than  support  it. 
In  Rex  V.  Mayor  of  Shrewsbury^  Lord  Hardwicke  quotes 
the  opinion  of  Lord  Parker,  and  the  whole  Court,  '^  that 
when  the  acts  are  to  be  done  by  a  select  number,  notice 

{a)  Cca.tem{i,HaTdwAA*Jn  (6)  I  Ar.  385. 

(c)  9  Burr.  725.  (d)  2  Burr.  738. 

must 
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must  be  given  of  the  time  of  meeting,  and  that  it  is  to  '    1828. 

do  some  corporate  act,  though  what  particular  act  need 

not  be  specified."     The  decision  in  Rex  v.  Carlisle  was        agamu 

merely  this,  that  where  certain  members  of  a  corporation 

forming  a  select  body  are  to  act  as  a  select  body,  they 

must  be  summoned  to  attend  in  that  capacity.     In  Rex 

y.  Tie  Majfor  of  Liverpool  a  question  was  raised  as  to 

notice  of  the  business  to  be  done,  but  the  case  was  not 

determined  on  that  point     In  Rjex  y.  Wake  {a)  it  was 

held,  that  where  notice  was  given  of  a  corporate  meeting 

for  one  purpose^  the  parties  assembled  could  not  go  on, 

to  other  business  unless  the  whole  body  were  met,  and 

did  it  by  consent.     That  was  very  reasonable,  and  quite 

different  from  this  case,  for  the  notice  there  virtually 

excluded  all  business  but  that  specially  mentioned. 

Cur.  adv.  vuU, 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  Temterden  C.J.  The  point  on  which  this 
cause  was  decided  at  Nisi  Prius  was  the  supposed  in- 
sufficiency of  the  notice  of  holding  the  meeting  at  which 
the  defendant  was  elected.  Now  it  appears  that  some 
days  before  the  meeting  a  notice  in  writing  signed  by  the 
town  clerk,  and  importing  that  it  was  sent  by  the  mayor, 
was  delivered  to  each  elector,  requiring  his  attendance 
at  a  corporate  meeting,  on  a  certain  day,  at  a  particular 
hour,  but  not  specifying  the  purpose  for  which  the  meet- 
ing was  about  to  be  holden.  The  Lord  Chief  Justice 
of  the  Common  Pleas  was  of  opinion  that  the  purpose 
should  have  been  specified,  and  on  that  ground  directed 

(a)  1  Bamardt  80. 

Vol.  VIII.  A  a  that 
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1828.       that  a  verdict  should  be  entered  for  the  crown;  and  it 
"^"^^       has  been  since  contended  here,  that  as  the  meeting  was 

The  Kw«  . 

agninti  held  for  an  election,  that  should  have  been  stated  m  the 
noUce.  It  would  he  very  difficult  to  maintaiiji  ^at  the 
object  of  the  meeting  must  be  stated^  where  it  is  for  an 
election,  and  not  where  it  is  for  other  purposes.  Many 
cases  were  cited  in  argument  as  in  pointy  but,  upon  a  re- 
view of  them  all,  it  appears  that  there  is  not  any  one 
decision  proceeding  on  the  ground  that  specific  notice 
was  necessary,  although  certainly  there  are  dicta  to  that 
effect,  as  well  as  to  the  contrary.  In  Rex  v.  Hill  the 
election  was  by  the  body  at  large,  which  is  a  very 
different  thing.  And  even  in  that  case,  although  each 
of  the  learned  Judges  expressed  an  opinion  that  the 
purpose  for  which  the  meeting  was  held  should  have 
been  mentioned,  yet,  laying  that  point  entirely  out  of 
consideration,  the  judgment  stands  good  on  other 
grounds.  The  point  expressly  decided  was,  that  the 
notice  given,  as  stated  in  the  pleas,  was  not  a  reason- 
able notice,  of  which  there  could  be  no  doubt;  for, 
consistendy  with  every  allegation  on  that  record,  the 
bell  which  was  to  give  notice  might  be  rung  for  a  few 
minutes  only,  and  those  assembled  might,  as  soon  as  it 
ceased,  immediately  proceed  to  an  election,  before  the 
members  residing  at  a  distance  coul4  possibly  attend. 
The  present  is  the  case  of  an  election  by  a  select  body, 
and  we  are  of  opiqion  that  it  was  not  necessary  in  the 
notice  to  them  to  state  the  purpose  of  the  njeeting. 
But  although  we  are  of  that  opinion  in  this  case^  we 
avoid  giving  any  opinion  as  to  an  election  by  a  cor- 
porate body  at  large.  The  difference  between  them  is 
this:  the  select  body  are  appointed  ta  ba^  aiding' and 

assisting 
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assisting  the  mayor  on  all  occasions  concerning  the  city,        )828« 
when  required  so  to  do.    It  is,  therefore,  their  duty  to      ^^  ^ 
attend  whenever  the  mayor  gives  them  reasonable  notice       a^oirut 
that  their  attendance  is  required;  and  we  think  they 
are  not  at  liberty  to  say  that  they  abstained  from  attend- 
ing because  they  did  not  know  the  specific  purpose  for 
whkh  the  meeting  was  about  to  be  holden.    If,  indeed, 
it  had  appeared  to  be  usual  in  this  borough  to  give  a 
more  (nrecise  notice,  the  case  would  have  been  very 
different;  but  nothing  of  that  kind  is  suggested..    For 
these  reasons^  then,  we  think  that  the  notice  was  sufficient 
and  that  there  must  be  a  new  trial. 

Rule  absolute. 


The  Kino  against  The  Commissioners  of  Sewers  Saturday, 
for  the  Levels  of  Pagham,  and  certain  other 
Places  in  the  County  of  Sussex. 

A  RULE  had  been  obtained  calling  upon  the  com-  Where  eom- 
°      '^  tniauoaers  of 

missioners  to  shew  cause  why  a  mandamus  should  tewen  acting 

,.       ,  .  '^^"^  fide  fo' 

not  issue,  directed  to  them,  commandmg  them  to  issue  a  the  benefit  of 

■        1       •/«•<•    1  *•  rt  **••  levels  for 

precept  to  the  sherm  of  the  county  of  Sussex  to  summon  which  they  were 
a  jury  for  the  purpose  of  enquiring  what  hurt,  loss,  or  ^^^^  certmia 
disadvantage  hath  been  sustained  by  fV.  Cosens  by  reason  '^^^ 
of  certain  groynes  and  other  works  erected  and  made  by  ^^^'-7^^ 
the  said  commissioners  within  the  limits  of  the  said  levels,  ^^^  ^>^  . 

greater  Tiolenoe 
•gainst,  and  iiu 
jure  the  adjoining  land  not  within  the  lerels :  Held,  that  they  could  not  be  compelled  to  make 
compensation  to  the  owner  of  the  land,  or  to  erect  new  works  for  his  protection ;  for  that  all 
owners  of  land  eipoaed  to  the  inroads  of  the  sea,  or  commissioners  of  sewers  acting  for  a 
number  of  land^owneis,  have  a  right  to  erect  such  worka  as  are  necessary  for  their  own  pro- 
tactioa,  tfen  idtbQugh  ih^  m^j  ^  prejudicial  to  othen. 

A  a  2  and 


356  CASES  IN  TRINITY  TERM 

1828.        and  of  assessing  and  ascertaining  the  compensation  to 
-  T"7r*       be  paid  to  the  said  W.  Cosens  for  the  same ;  or  to  erect 

The  Kino  ^ 

against        and  make  such  other  works  as  should  be  necessary  and 

Commissioners  .  .  .  i  v 

of  Sewers      sufficient  to  prevent  further  injury  being  done  to  the 
Sussex.  '    premises  of  the  said  W,  Cosens  by  reason  of  the  said 
groynes  and  other  works  above  mentioned. 

The  rule  was  obtained  on  affidavits  which  stated  that 
Cosens  was  owner  of  certain  lands  on  the  sea-shore  of 
SiisseXf  abutting  on  the  west  on  the  levels  above  men** 
tioned ;  that,  thirty  years  ago,  he  erected  a  mill  100  yards 
from  high  water  mark,  and  that  about  that  time  the 
commissioners  altered  the  groynes  and  other  works, 
which  had  been  before  erected  to  protect  the  level 
against  the  inroads  of  the  sea,  by  taking  away  several 
small  groynes,  and  erecting  one  large  groyne  in  lieu 
thereof,  at  the  eastern  most  point  of  the  levels,  and  ad- 
joining his  {Cosen^s)  land.  That  the  effect  of  this  groyne 
was  to  cause  the  sea  to  flow  with  increased  force  against 
his  land ;  and  that  in  consequence  thereof  his  land  had 
been  gradually  washed  away  until  high  water  mark  was 
within  fifteen  yards  of  his  mill.  That  his  property  was 
thereby  much  reduced  in  value,  and  that  he  had  made 
application  to  the  commissioners  for  compensation  and 
protection,  but  without  effect. 

The  affidavits  in  answer  stated  that  the  sea  was  making 
encroachments  on  the  whole  of  that  part  of  the  coast, 
and  that  no  part  of  it  could  be  secure  unless  groynes 
or  other  works  were  erected  for  its  protection.  That  the 
groyne  adjoining  Cosens^s  land  was  essential  to  the  safety 
of  the  levels  placed  under  their  care ;  that  before  it  was 
erected  they  had  endeavoured  to  ascertain  the  best 
position  and  shape  for  it,  and  had  made  it  merely  with 

a  view 
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a  view  to  the  protection  of  the  levels,  and  not  for  the        1828. 

purpose  of  injuring  Count.     That  the  effect  of  every 

groyne  was  to  make  the  water  flow  with  greater  force        aguins^ 

CommisMonnn 

against  the  land   to  the  eastward,  but  that  if  Cosens      ofSewcrs 
erected  proper  groynes  for  his  own  security  his  property       Suisix. 
would  not  be  injured. 

Gumey^  TAesiger^  and  Capron  shewed  cause,  and 
contended  that  the  commissioners  had  no  power  to' 
grant  compensation  to  Cosens.  Their  commission  ex- 
tends only  to  lands  widiin  the  level,  and  the  statute  does 
not  enable  them  to  summon  a  jury  to  assess  the  quantum 
of  damage  sustained  by  any  person  not  haying  lands 
there.  Neither  can  they  be  compelled  to  make  new 
works  for  Cosens*s  protection ;  they  have  .acted/ bona 
fide,  to  the  best' of  their  skill  and  ju^gn^ent  ip  the.exe-. 
cution  of  their  duty  towards  the  owners  of.  the  lands 
within  the  level ;  and  if  they  have  not  exceeded  the 
powers  vested  in  them,  nor  have  acted  wantonly  and 
oppressively,  to  the  injury  of  Cosens,  they  are  not 
responsible  for  the  consequences  of  their  acts. 

Brodrick  contrk.  The  question  is  of  great  importance; 
for  although  the  works  erected  by  the  commissioners  may 
be  for  the  benefit  of  the  level,  they  are  certainly  very  in- 
jurious to  Cosens  i  and  if  he  cannot  obtain  redress  by  this 
mode,  he  is  altogether  without  remedy.  No  action  will 
lie  against  the  commissioners,  they  are  protected  by  the 
commission ;  but  it  was  distinctly  said  by  the  Court  in 
the  case  of  Cardiffe  Bridge  (a)  that  commissioners  of 
sewers  are  subject  to  the  inspection  of  this  Court  by 

(a)  1  S^a-.  146. 

A  a  5  writ 
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1 828.  writ  of  mandamlis ;  ami  that  tbey  are  to  exereise  a  legal, 
— ~^  not  an  arbitrary  discretion,  i»laid  down  as  an  established 
agamtt       principle  of  law  in  BoaXfs  case  (a),  and  KeigU^s  case  (fi\ 

Commissioners    _,  .     .  •   i_^     •      .t      ^     *.  •     ^  i. 

of  Sewers      The  commissioners  might,  m  the  first  instance,  nave 
"swaox^*    made  compensation  to  Cosens ;  for  when  the  groyne  was 
made,  they  had  to  summon  a  jury  to  ascertain  the 
.   expense,  and  the  proportions  in  which  it  was  to  be 
borne ;  compensation  to  a  party  who  would  be  injured 
by  the  work  might  very  fairly  have  been  considered  as  a- 
part  of  the  expense,  and  in  that  mode  justice  might  have 
been  done.     In  CaUU  on  Sewers^  104.,  it  is  said,  '^Ubi 
nova  sit  maris  incursio,  ibi  novum  est  apponendura  re* 
medium,  with  this  caution,  that  under  the  pretence  of 
the  common  weal,  a  private  man's  welfare  be  not  in- 
tended,  to  the  charge,  trouble,   and  burthen  of  the 
county;    and  with   this  also,   that  where  any  man's 
particular  interest  and  inheritance  is  prejudiced  for  the 
commonwealth's  cause^  by  any  such  new-erected  works, 
that  that  part  of  the  county  be  ordered  to  recompense 
the  same,  which  have  good  thereby .'*    Mr.  Cosensj  then, 
having  been  injured  by  the  new  groyne  made  for  the* 
benefit  of  the  level,  ought  to  be  compensated  by  the 
owners  of  the  land  within  the  level.     But,  admitting 
that  diere  may  be  a  difiiculty  fai  summoning  a  jury 
now  to  enquire  into  the  damage  sustained,  and  making 
compensation,  there  can  be  none  in  granting  a  man- 
damus commanding  the  commissioners  to  erect  such 
new  works  as  are  necessary  for  Uie  protection  of  Cosen^s 
land,  or  to  restore  the  ancient  works.    In  Reap  v.  Severn 
Sailvoay  Company  (c)  this  Cionrt  commanded  them  to  re« 

(a)  5C^  100.  (b)  lOCo.  140.  (c)  2j9.f  ^.64^ 

Store 
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.  store  a  rail-roa^  which  had  been  taken  up ;  add  in  Rea  '     1828. 
V.  The  Vice-chancellor  of  Cambridge  (a) ,  Wilmot  J.,  as  to      _ 
granting  a  mandamus,  said,  ^^  If  there  is  a  clear  right,  the        ogama 
Court  ought  to  find  out  a  suitable  and  adequate  remedy,      of  Sewws 
and  even  to  make  a  precedent,  if  they  cannot  find  one ;     °'su«^!^' 
for  where  there  is  a  right,  law  and  justice  require  that 
there  should  be  some  remedy  or  other.**    Here,  then, 
Cosens  has  sustained  damage  in  consequence  of  the 
groyne  erected  by  the  commisssioners.    Further  damage 
will  ensue  unless  new  works  for  his  protection   are 
erected;  and  the  question  in  effect  comes  to  this,  yiz. 
at  whose  expense  those  works  ought  to  be  erected.     It 
is  but  just  that  they  who  have  occasioned  the  injury 
should  pay  for  the  remedy ;  and  if  so,  the  Court  will 
find  a  mode  of  compelling  them  to  do  it. 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
rule  must  be  discharged.  At  the  time  when  the  motion 
was  made  the  Court  expressed  great  doubt  whether  it 
could  be  sustained.  The  matter  has  now  been  fully 
discussed,  and  the  counsel  for  Mr.  Cosens  concluded 
by  observing  that  it  was  reduced  to  this  question,  Who 
is  to  bear  the  expense  of  erecdng  the  works  necessary 
to  protect  Cosen^s  land  ?  and  I  think  he  is  perfectly 
correct  in  considering  that  as  the  substantial  question. 
Let  us  see,  then,  how  the  matter  stands.'  The  com- 
missioners of  sewers,  fi>r  the  protection  of  that  land 
which  it  was  their  duty  to  protect,  have  erected  a 
certain  work.  It  is  not  pretended  that  in  so  doing 
they  did  not  exercise,  at  least,  an  honest  discretion; 
and,  looking  at  the  affidavits  on  the  one  side  and  on 

(a)  5  Burr.  166a 

A  a  4  the 
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1828*  the  other,  it  i^.not  by  aoy  means  clear  that  they  did 
not  do  the  very  best  thing  tbat»  under  the  circum- 

ogtmut,  stances,  could  be  done  to  attain  the  object  they  had 
of  Sewcn      in  View*   ,  But  It  IS  contended  that  this  new  groyne  has 

Sussex^  ^  caused  the  sea  to  flow  with  greater  violence  against  the 
land  of  Mr.  CosenSf  and  make  a  greater  inroad  upon  it, 
than. possibly  it  might  otherwise  have  done;  and  that 
as  the  coix^missioners,  acting  for  the  benefit  of  the  level, 
hqve  occasioned  this  damage,  they  must  make  com- 
pensation for  it*  It  may  be  conceived  that  such  is  the 
effect  of  the  groyne ;  but  the  sea  is  a  common  enemy  to 
all  proprietors  on  that  part  of  the  coast,  and  I  cannot 
see  .that  the  commissioners,  acting  for  the  common 
interest  of  several  land-owners,  are,  as  to  this  question, 
in  a  different  situation  from  any  individual  proprietor. 
Now,  is  there  any  authority  for  saying  that  any  pro- 
prietor of  land  exposed  to  the  inroads  of  the  sea^  may 
not  endeavour  to  protect  himself  by  erecting  a  groyne 
or  other  reasonable  defence,  although  it  may  render  it 
necessary  for  the  owner  of  the  adjoining  land  to  do  the 
like?  ■  I  certainly  am  not  aware  of  any  authority  or 
principle  of  law  which  can  prevent  him  from  so  doing* 
If  we  were  in  this  instance  to  say  that  the  commissioners 
for.  the  level  in  question  were  bound  to  erect  a  groyne 
fo^  Mr<  Cosenst  it  mighty  and  probably  would,  cause 
injury  to  the  land  lying  to  the  eastward  in  the  same 
mtmner  as  that  erected  for  the  protection  of  the  level 
has. caused  ipjury  to  Mr.  Cosenss  and  the  owner  of  the 
land  lying  eastward  of  Mr*  Cosens  would  have  a  right 
to  call  upon  the  commissioners  to  protect  him  also*  In 
like  manner  each  successive  proprietor  of  land  lying 
to.  the  ea$|;ward  would  be  entided  to  claim  protection, 
and   the  commissioners  might  be  compelled  to  erect 

defences 
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defences  against  the  sea  along  the  whole  line  of  coast        1828. 
from  the  level  of  Pagham  to  the  Nofth  Foreland  /  for  so      •xIm  Kmo 
far,  I  believe,  the  sea  is  making  iqroads  upon  the  land.   c^^^S^noi 
The  extent  to  which  the  principle  must  be  carried,  if      of  Sewwi 
once  admitted,  satisfies  me  that  it  cannot  be  sustiidned       Sussex. 
in  reason  or  in  law.    I  am,  therefore,  of  opinion  that 
the  only  safe  rule  to  lay  down  is  this,  that  each  land- 
owner for  himself,   or  the  commissioners  acting .  fbr 
several  land-owna's,  may  erect  such  defences  for  the 
land  under  their  care  as  the  necessity  of  the  case  re- 
quires, leaving  it  to  others,  in  like  manner,  to  protect 
themselves  against  the  copimpn  enemy.      For  .  these 
reasons,  the  rule  for  a  mandamus  must  be  discharged^ 

Bayley  J.  I  am  entirely  of  the  same  opinion.  It 
seems  to  me  that  every  land-^wner  exposed  to  the 
inroads  of  the  sea  has  a  right  to  protect  himself,  and 
is  justified  in  making  and  erecting  such  works  as  are 
necessary  for  that  purpose;  and  the  commissioners  may 
erect  such  defences  as  are  necessary  for  the  land  en- 
trusted to  their  superintendence.  If,  indeed,  they  made 
unnecessary  or  improper  works,  not  with  a  view  to  the 
protection  of  the  level,  but  with  a  malevolent  intention, 
to  injure  the  owner  of  other  lands,  they  would  be 
amenable  to  punishment  by  criminal  information  or 
indictment,  for  an  abuse  of  the  powers  vested  in  them. 
But  if  they  act  bonft  fide,  doing  no  more  than  they 
honestly  think  necessary  for  the  protection  of  the  level, 
their  acts  are  justifiable,  and  those  who  sustain  damage 
therefrom  must  protect  themselves.  It  has  been  argued 
that  Mr.  CosetiSf  having  sustained  damage  firom  the 
groyne  erected  by  the  commissioners,  is  entitled  to 
compensation.    I  do  not  agree  to  that  as  an  abstract 

pro- 
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1 82B*    \  proposition.    If  a  man  sustains  damage  by  the  wrongful 
^  '♦    "       act  of  another,  he  is  entitled  to  a  remedy ;  but  to  give 

The  Kxiia    <  y  '  r> 

offdnM     1  him  that  title  those  two  things  must  concur,  damage 
oFSewen  [  to  himself,  and  a  wrong  committed  by  the  other.    That 
Sussex.   1   ^^  has  sustained  damage  is  not   of  itsfelf  sufficient 
\  Now  here  Mr.  Cosens  may  have  sustained  damage,  but 
I  tK«  commisMoners  have  dpne  no  wrong.    The  dictum 
of  Mr.  Justice  Wilmot  was  cited  to  shew  that  where 
there  is  a  right  this  Couft  ought  to  find  a  remedy. 
But  the  right  that  Mr.  Cosens  and  each  land-owner  has, 
is  to  protect  himself;  not  to  be  protected  by  his  neigh- 
bours.   To  that  right  no  injury  has  been  done,  nor 
can  any  wrongful  act  be  charged  against  the  com* 
missioners;  the  Court,  therefore,  have  no  grounds  for 
granting  the  mandamus  applied  for. 

Hotitoyn  and  LirtXEDALE  Js.  concurred. 

Rule  discharged. 


»«  A 


.£r 


t^^  ..^t^^iC^:^.  ^^  4^^^^ 


IV  THE  Ninth  Year  of  GEORGE  IV.  S69 


The  King  against  Giieet. 


QUO  warranto  information  for  usurping  tbe  office  Information  for 
<••  r  ^         w  .-r^i        ^»..        ^  usurping  the 

of  jurat  of  Queenbofougk.    Flea  (adimttiag  Qk€«ii-  office  of  jumt 
borough  to  be  an  ancient  borough]  that  tbe  said  bo-  ofQ^   Ptoi» 
rough    from  tlie   J  0th    of  May  in    the   forty-second  boro^hof  q. 
year  of  the  reign  of  Lord  Edward  the  Third,  formerly  torouiA^end 
king  of  England^  until  tbe  granting  of  the  charter  Be;Kt  >>>*^^<bur. 


thereinafter  mentioned,  was  a  free  boroughy  a^d,  that  borough  were 

a  body  cor- 

tbe  burgesses  of  the  said  borough  during  all  that  time  porate,  consiit- 
were  a  body  corporate,  consisting  of  the  mayor,  bailiSs,  maTor,  baom, 
and  burgesses  of  the  borough  of  Queenborough,  &c.  and  ^the^borough, 
that  by  charter  2  Car.  !•  (the  governing  charter  of -the  "i2r*it*w 


granted  that  tbe 
majror,  bal1iffs«  and  burgeises,  by  whatever  Dame  they  bad  before  been  incorporated,  ihould 
thereafter  be  a  body  corporate  by  the  name  of  **  mayor,  jurats,  bailifiv,  and  buigeaiea ; "  that 
there  should  be  one  of  the  more  honest  and  discreet  burgesses  or  inhabitaots  called  '*  mayor," 
to  be  elected  as  therein  mentioned ;  and  four  honest  and  discreet  burgesses  or  inhabitants 
called  **  jurats;"  and  two  other  honest  and  discreet  burgesses  or  inhabitants  called 
"  bailiffii ; "  that  the  junto  and  bailiffs  should  hold  their  offices  for  life,  unless  remored  for 
reasonable  cause ;  and  whenerer  it  should  happen  that  either  or  any  of  the  jurats  or  bailiffs 
for  tbe  time  being  should  die,  or  be  removed  or  withdrawn  from  his  or  their  office  or  offices, 
it  should  be  lawful  for  the  surviving  and  remaining  jurats  and  bailiffs  for  the  time  being,  or 
the  greater  pert  of  tbcm  (of  whom  the  mayor  should  be  one),  within  convenient  time,  to 
nominate  another  or  others  of  the  burgesses  or  inhabitanta  of  the  borough  for  the  time 
being  to  be  ar  jurat  or  jurats,  bailiff*  or  baiNffk,  of  the  boraogh.  Hie  plea  then  suted  a 
vacancy  in  the  office  dT  jurat,  and  that  the  defendant,  being  an  inhabitant  of  the  borought 
was  duly  elected  to  be  a  jurat.  Replication,  first,  putting  in  Issue  the  due  election  of  the 
defendant ;  and  secondly,  that  from  the  time  of  granting  the  charter,  hitherto  it  had 
been  used  and  accustomed  within  the  borough,  that  every  Inhabitant  of  the  borough 
elected  to  be  a  jurat,  before  he  took  upon  himself  the  office  of  jurat,  should  be  sworn  and 
admitted  a  free  burgess  of  the  borough,  and  that  the  defendant,  before  he  took  upon  himself 
the  office  of  jurat,  bad  not  been  admitted  and  sworn  a  burgen.  Demurrer*  Upon  the  trial 
of  the  issues,  in  fact,  it  appeared  that,  at  tbe  election  of  the  defendant,  there  were  present  the 
mayor,  two  bailiff^,  and  two  jurats :  Held,  that  the  election  was  vsdid,  for  the  general  rule, 
that  a  minority  of  each  definite  part  of  the  elective  body  should  be  present  at  the  election, 
could  not  apply  to  this  corponrtion,  becauae  in  the  event  of  the  death  or  ranuval  of  one  of 
the  bailiffs,  it  would  be  impossible  that  at  the  election  of  a  new  iMiliff*  there  should  be  pre- 
sent a  minority  of  the  bailiffk. 

Held,  upon  demurrer  to  the  replication,  that  according  to  the  true  construction  of  the 
duuier,  it  was  competent  to  the  corporation  to  elect  the  jurats  itam  the  inhabitants  of  tbe 
borough  or  from  the  burgesses,  and,  therefore^  that  the  plea  was  good,  inasmuch  as  it 
shewed  that  the  defondant  was  an  inhabtent  of  the  borough  at  tbe  time  when  he  was  elected 
to  tbe  office  of  jurat. 

borough), 
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1828.       borougb)9  it  was  granted  that  the  mayor,  bailifTsi  and 
"        buriresscs  b\'  whatever  name  they  had  before  been  in- 
ag&hat        corporatedy  should  thereafter  be  a  body  corporate,  by 
the  name  of  mayor,  jurats,  bailiffs,  and  burgesses ;  that 
there  should  be  one  of  the  more  honest  and  discreet 
burgesses  or  inhabitants  called  mayor,  to  be  elected  as 
""  therein  mentioned,  and  four  honest  and  discreet  bur- 

gesses   or  inhabitants    called  jurats,    and    two   other 

9 

honest  and  discreet  burgesses  or  inhabitants  called 
bailiffs.  That  the  jurats  and  bailiils  should  hold  their 
offices  for  life  unless  removed  for  reasonable  cause,  and 
whenever  it  should  happen  that  either  or  any  of  the 
jurats  Or  bailiffs  for  the  time  being  should  die  or  be 
removed,  or  withdraw  from  his  or  their  office  or  offites, 
it  should  be  lawful  for  the  mayor  and  other  the  surviv- 
ing and  remaining  jurats  and  bailiffs  for  the  time  being, 
or  the  greater  part  of  them,  (6f  whom  the  mayor  should 
be  one,)  within  convenient  time,  to  nominate,  elect,  and 
appoint  another  or  others  of  the  burgesses  or  inhabit- 
ants of  the  borough  for  the  time  being  to  be  a  jurat  or 
jurats,  bailiff  or  bailiffs  of  the  borough,  and  that  he  or 
they  so  elected,  having  taken  an. oath  of  fidelity  to  the 
king  and  faithfully  to  behave  in  all  things  touching  the 
borough,  should  be  able  to  execute  the  said  offices  ac- 
cording  to  their  election  respectively  for  their  natural 
lives.  Averment,  that  on,  &c.  there  was  a  vacancy  in 
the  office  of  jurat,  and  the  then  mayor  and  the  greater 
part  of  the  jurats  and  bailiffs  having  duly  assembled 
within  the  borough  for  the  purpose  of  nominating, 
electing,  and  appointing  a  jurat  to  fill  up  the  said 
vacancy,  did  then  and  there  nominate,  elect,  and  ap- 
point  defendant,  being  then  and  there  an  inhabitant  of 
the  said  borough,'  to  be  a  jurat  of  the  said  borough  to 
supply  the  said  vacancy;  tliat  he  took  the  oaths,  8lc.  and 

then 
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then  took  upon  himself  the  office.     There  were  several     .  1828. 
replicatjons  putting  in  issue  the  due  election  of  the  de-  .- 

fendant,  and  concluding  to  the  country.  The  seventh  -W**^ 
replication  stated,  that  from  the  time  of  granting  the 
charter  of  2  Car.  1.  hitherto  it  had  been  used  and  ac- 
customed within  the  borough  that  every  inhabitant  of  the 
borough  elected  to  the  office  of  jurat  of  the  borough, 
before  he  took  upon  himself  the  office  of  jurat>  should 
be  sworn  and  admitted  a  burgess  of  the  borough,  and 
that  defendant  before  he  took  upon  himself  the  office  of 
jurat  of  the  borough,  had  not  been  duly  admitted  and 
sworn  a  burgess.  The  eighth  replication  stated,  that 
defendant  at  the  time  of  his  supposed  nomination,  election, 
and  appointment  to  be  a  jurat  was  not  a  burgess  of  the 
borough  duly  sworn  and  admitted.  To  these  repli- 
cations the  defendant  demurred.  The  issues  in  fact 
were  tried  before  Park  J. ^  at. the  Summer  assizes  for 
Kentf  1827)  when  it  appeared  that  at  the  assembly  at 
which  the  defendant  was  elected,  there  were  present  the 
mayor,  two  jurats,  and  two  bailiffs,  and  that  they  all 
voted  for  him.  Upon  this  evidence  the  learned  Judge 
directed  a  verdict  to  be  entered  for  the  defendant,  and 
gave  the  relator's  counsel  leave  to  move  to  enter  a  verdict 
for  the  crown.  In  Michaelmas  term  a  rule  nisi  for  that 
purpose  was  granted,  and  on  a  former  day  in  this  term 

Gumeyf  Bolland^  and  Tomlinson  shewed  cause.  -It 
cannot  now  be  disputed  that  in  general  where  by  the 
provisions  of  a  charter  an  election  is  to  be  made  by  fin 
assembly  composed  of  several  definite  bodies  for  the 
time  being,  *^  or  the  major  part  of  them/'  a  good  elec- 
tive  assembly  cannot  be  had  without  the  presence  of  a 
majority  of  the  entire  number  of  each  of  those  definite 

bodies. 
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1628*        bodieS)  and  that  a  majority  of  the  existing  number  will 
_,    -,  not  dufifce.   But  the  question  here  is,  Whether  that  rule 

4ff<nMt  can  be  applied  to  the  charter  of  the  borough  of  Queai* 
borough*  It  appears  that  there  are  a  mayor,  four  jurats, 
and  two  bailiiia,  and  that  vacancies  in  the  offices  of 
jurats  and  bailiffs  are  to  be  filled  up  by  the  mayor  and 
the  remaining  jurats  and  bailiffs,  or  the  greater  part  of 
them.  Now  the  rule  is  manifestly  inapplicable  to  this 
charter,  for  if  one  bailiff  were  to  die,  it  would  be  im- 
possible to  fill  up  the  office^  for  the  surviving  bailiff 
could  not  be  considered  as  a  majority  of  the  two.  So, 
aUo»  if  one  bailiff  misconducted  himself,  and  it  were 
thought  proper  to  remove  him,  a  legal  assembly  for 
that  purpose  could  not  be  held  unless  he  consented  tQ 
be  present.  Again,  if  two  vacancies  in  the  offices  of 
jurats  should  occur,  which  is  not  a  very  remote  pro- 
bability, they  could  never  be  filled  up  for  want  of  the 
attendance  of  a  majority  of  the  entire  number  of  jurats. 
These  difficulties  shew  that  the  rule  of  construction 
adopted  in  other  cases  is  inapplicable  to  this,  and  that  a 
majority  of  the  aggregate  number  of  the  three  com- 
ponent parts  of  the  elective  assembly,  mayor,  jurats, 
and  bailiffs  is  sufficient  to  make  it  a  good  assembly, 
although  the  majority  of  each  integral  pnrt  be  not  pre- 
sent. If  so  the  defendant  was  well  elected  by  an 
assembly  where  the  mayor,  two  jurats,  and  two  bailiffs 
attended  and  voted. 

Merewether  SerjL,  Adolphm^  and  Piatt  contrl.  The 
general  principle  having  been  admitted,  the  only  ques- 
tion is.  Whether  it  be  applicable  to  the  present  case. 
The  rule  requiring  the  presence  of  a  majority  of  each 
d#finitiE^  integral  part  of  aa  dtoctive  assembly,  has  always 

been 
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been  treated  as  of  great  importance  to  the  well  being  of  1828. 
corporations,  the  Cour^  therelbre,  will  not  depart  .from  ^  „^ 
it  unless  there  are  strong  grounds  for  so  doing.  Ooe  or  againa 
two  instances  have  been  pointed  out  in  which  it  would 
be  impossible  to  apply  the  rule  to  this  corpcmtion; 
those  certainly  must  be  considered  as  exceptions,  for 
lex  neipinem  cogit  ad  vana  aut  impossibilia.  But  the 
exception  should  not  be  carried  further  than  the  neces* 
sity  of  the.  case  requires,  more  especially  where  the 
entire  elective  assembly  can  never  exceed  six  in  numheri 
for  it  is  obvious  that  in  such  a  case  the^  charier  should 
be  sp  construed  as  to.  compel  as  large  an  aitendaqce  out 
of  that  pnmber  as  possible.  In  the  present  q^ise  it  ap* 
peai>  that  there  were  three  existing  jurats^  4i,.iaAajorttgr 
of  the  whole  number  four  might  therefore  iiave  attended, 
and  for  want  of  such  attendance  the  election  of  ithe  dep* 
feudant  was  invalid  If  it  issuiBcient  to  have  a  njiajority 
of  the  entire  body  of  mayor,  jurats,  and  bailiffs  presentf 
an  elective  assembly  may  be  held  without  tJhe  pire«eflM 
of  either  of  the  bailiffs* 

Cur^  aeh*  iMdi* 

The  judgment  of  the  G)urt  was  now  delivered  by 
Lord  Tenterden  C.  J.  This  was  a  motion  to  enter 
a  verdict  against  the  defendant  upon  an  informittion  m 
the  nature  of  a  quo  warranto,  for  usurping  the  offioe  4>f 
a  jurat  of  the  borough  of  Qjieenborough.  By  the  con- 
stitution of  that  borough  there  are  a  mayor,  four  jurats^ 
and  two  bailifis,  seven  persons  in  all,  and  those  inte|;ral 
parts  pompose  the  assembly  by  which  jurats  are  to  be 
elected.  At  the  election  of  the  defendant  tli^re  ff%f» 
present  the  mayor,  two  juraiss  and  two  bailiSi,  con-i 
stituUqg  f,  m^Wi^  of  ^^wi^  but.  it  ««s  ><lbjfa8M)v 

that 
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1828.  that  there  could  not  be  a  good  elective  assembly, 
""""^  without  the  presence  of  three  jurats,  so  as  to  make  a 
^mM.  majority  of  that  body.  The  objection  was  founded  on 
aeveral  decided  cases,  but-they  will  not  be  in  apy  way 
a£&cted  by  the  judgment  about  to  be  pronounced.  The 
language  of  this  charter  is  in  substance  the  same  as  of 
several  others  upon  which  the  decisions  alluded  to  have 
proceeded.  It  is  ^^  that  whensoever  it  shall  happen 
that  either,  or  any,  of  the  jurats  or  bailiffs  of  the  borough 
for  the  time  being,  shall  die  or  be  removed,  or  withdraw 
from  his  or  their  office  or  offices,  then  and  so  often  it 
shall  be  lawful  for  the  mayor,  and  other 'the  surviving 
and  remaining  jurats  and  bailifis  of  the  borough  for  the 
time  being,  or  the  greater  part  of  them,  (of  whom  the 
mayor  shall  be  one,)  within  a  convenient  time,  to 
nominate,  elect,  and  appoint  another,  or  others,  of  the 
burgesses  or  inhabitants  of  the  borough  for  the  time 
being,  to  be  a  jurat  or  jurats,  bailiff  or  bailif&."  I  have 
observed  that  this  in  substance  very  strongly  resembles 
the  language  of  other  charters  in  which  it  has  been  held 
that  the  expression  **  the  greater  part  of  them"  shall  be 
referred  to  the  former  member  of  the  sentence,  enumer- 
ating  the  component  parts  of  the  corporation;  as  for 
instance,  mayor,  aldermen,  and  capital  burgesses,  and 
not  to  the  latter  part  of  the  sentence,  where  **  the  re- 
maining and  surviving*'  members  of  those  definite 
bodies  are  spoken  of  And  this  has  been  carried  still 
further,  for  it  has  been  decided  that  it  will  not  suffice  to 
.  have  a  majority  of  the  aggregate  number  of  mayor, 
aldermen,  and  capital  burgesses,  but  that  a  good  cor- 

4 

porate  assembly  cannot  be  held,  unless  there  be  present 
a  majority  of  each  component  definite  part  of  it ;  and 
upon  these  decisions  it  was  contended  that  the  election 

of 
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of  the  defendant  was  invalid,  inasmuch  as  a  mfyority  of       1823. 
the  entire  Dumber,  four  jurat3f  were  not  present.     But      _^  ' 
in  each  of  the  cases  to  which  I  have  alluded  the  judir-        a^fatnH 
ment  of  die  Court  was  founded  on  a  rule  of  construction 
not  strictly  required  by  grammatical  rules,  fpr  the  ex- 
pression '^  or  the  major  part  of  them"  might,  in  each 
of  those  cases,  have  been  referred  to  the  latter  branch  of 
the  sentence,  as  well  as  the  former.     Perhaps^  ii^deed, 
it  would  grammatically  have  been  more  correct  to  refer 
it  to  the  last  antecedent  than  to  that  which  was  piore 
remote.     But  the  rule  was  founded  upon  a  sound  and 
wise  principle,  viz.,  that  the  select  body  in  a  corporation 
should  be  compelled  to  fill  up  vacancies  in  its  component 
parts  as  they  occur,  and  the  most  convenient  and  cer- 
tain mode  of  doing  that,  is  to  require  at  elections  the 

* 

presence  of  a  majority  of  each  of  those  parts.  It  is  by 
no  means  our  intention  to  break  in  upon  or  weaken  the , 
authority  of  those  decisions ;  but  if  we  are  called  upon 
to  construe  a  charter  to  which  that  rule  cannot  be  ap-  . 
plied,  without  leading  to  an  absurdity  or  an  impos^ 
sibility,  as  it  would  in  this  case,  it  is  manifest  that,  in  ^ 
order  to  give  effect  to  the  charter,  some  other  construe- 
tion  must  be  given  to  it  In  the  borough  of  Qtieenborough^ 
if  a  bailiff  were  to  die,  or  be  amoved,  or  withdraw,  upon 
the  construction  contended  for,  his  place  could  never  be 
supplied.  If  two  vacancies  should  at  one  time  occur  in 
the  office  of  jurats,  the  same  consequence  would  follow. 
But  it  is  said  that  as  a  majority  of  the  jurats  were  in 
this  instance  remaining,  they  ought  to  have  attended. 
To  require  that  in  the  one  case  and  not  in  the  other, 
would  be  putting  two  different  constructions  on  the 
very  same  words,  which  we  ought  not  to  do.  It  seems 
to  me  that  we  ought  to  adopt  such  a  construction  as 
Vol- VIII.  Bb  will 
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1826.       will  give  efiect  to  tbe  charter,  and  ai  the  fiame  time  be 
"  UDiform  and  consistent,  and  that  such  a  construction 

ofauut  will  be  given  by  holding  that  the  election  <x  the  de-^ 
fendant  made  by  the  mayor,  two  jurats,  and  tii'id  bailiffib 
constituting  a  minority  c(  the  entire  number  of  mayor, 
jurats,  and  bailifis,  was  valid  The -rule  for  entering  a 
verdiot  for  the  crown  must  therefin?e  be  discharged. 

Ride4ischarged. 

The  demurrer  to  tbe  replication  stood  in  the  paper 
for  argument  at  the  sittings  In  bavic  after  Michaelmas 
term,  and  upon  the  statement  of  the  pleadings,  the  Court 
intimated  an  opinicm  that  the  question,  whether  the 
usage  stated  in  the  replication  could  be  pleaded  in  eXr 
planation  of  tbe  charter  (« ),  was  not  properly  raised  on 
these  pleadings,  inasmuch  as  the  charter  was  not  set  out 
in  hsBC  verba,  but  the  legal  eflPeot  of  it  only.  Leave  was 
granted  to  the  prosecutor  to  amend ;  but  Platif  tor  the 
prosecutor,  afterwards  said,  that  he  woald  not  amende 
and  if  he  could  not  support  the  replication,  would  con« 
tend  that  the  plea  was  bad. 

Tomlinson  in  support  of  the  demunrer.  By  the 
charter  a&  pleaded,  burgesses  or  inhabitants  are  eligiblis 
to  the  oflSce  of  jurat.  The  plea  states  that  the  defendant 
was  an  inhabitant,  and  was  elected.  If  the  charter 
specifies  burgesses  and  inhabitants  as  two  distinet 
classes  of  persons,  tbe  defendant  satisfies  the  ohasler  by 
shewing  that  he  belonged  to  one  of  those  etasses;  if  it 

i 

f 

(a)  See  M  to  this  poiiiC  S/naf.SSS.  Shepherd  ▼.  GommU,  Trntgh* 
Rep,  169, 17a  Sex  ▼.  VaHo,  Cowp*  250.  Cape  ▼.  Handl^,  5  T*  R.  S8S. 
Rae  ▼•  Bettringer,  4  T.  R*  8ia  Rtx  ▼.  AHUer,  6  T,  12.  268.  Ri^x  v. 
Hf^,  6T.R,  400.     R»  ▼.  (hboumt,  4  JEatl,  S33. 
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lueft  ih^  wcvds  biufesftea  or  uiMutoi49  a3  fifwmjfoWBt       18S8. 
then  ibe  .defendmii  has  Ibe^ugbit  luvself  witMo  ibe 


The  Kin* 

cbarier  bf  flhewing  ibat  lie   U  an  inhfi^iam^  the      '  acouMt  ^ 


cbattaf  luirlng  dedei)^  that,  any  poapn  b^og.m  ior 
bel)ilAiiC^or  4i..bttrgei6)  shall  be  eljgihle  to  acurye  4he 
pffip^  t4)f  jurKt,  Mfi  ^hat  being  stated  to  be  ifte  i^ 
eflectfxif  the  icb^rt^  in  ,ihe  plaa*  The  replioatioa  Uf 
thai  lyrf naige  «0  peraoa  is  eligible  to  serve  the  office, 
unless  be  unite  the  two  characters  of  burgess  and  in* 
habitmU  •  lu  ikfxxff^P^  set»  tiip  an  «»s(ige  u>  oontvadict 
or  flEKpleiA  the  ebanter,  which  in  itself  is  free  frooi  am*- 
bigoMg^  ifax  9*  MUkr  (a)  ebews  Aai.  the  r^ptiiMion  ia 
baii. ;  (He  ^aa  .then  stopped  hy  the  CMrt) 

i  .  •  '    .        • 

2Ml  eontisi  Although  the  charter  iapeib  «et  o«t  la 
the  iJbariwgfriP  hmc  yerbap  tliat  which  is  set  out  m  the 
l^galriftit  of  it«  ahews  sufficiently  that  in  oadhr  io  naico 
a  fpwHf  digible  to  die  office  of  jurat,  he-Mght  lo  be  a 
firm  hergeas. :  Onuats  from  the  lerowu  must  beconatrued 
strietly,  jGpiqy^'i  Dig^  GratHf  12.  But  th^  mist  alau 
receive  a  reaaonable  constructaoii)  WdV%  Q0Me(^  ht 
Jaaes  ▼.  TaUefU{c)  the  declaration  was  upon  a  bond 
coodMDned  to  pay  to  a  wonau^  yeaaly,  dun^g  the 
Jam^  ntOHrml  Uan  qf  iendf  awl  two  eiUdrm^  a  certaaa 
aui^  tfaaeaiii:mentiooed»  the  aniiuity  to  be  appliod  to  the 
maialananoe 'and  icdneation  of  the  chifaltfeiPb  .as  well  as 
ofhoafadf;  or  ia  cmb  of  the  death  of  ^  two  cAiiklrea 
tbeMhifjrfpeaificaUy  naoiedi  then  the  aame  anaui^  was 
toiiepagnUetlauberdufjaglKrliiei  oae.4f!the  cbUdreD 
died  during  the  lileHime  of  the  mother;  it  was  held 
upon  dtewrrer  vo'the  declaraicion  that  the  aaniiHy  was 

(a)  6  7.  B.  S68.  (6)  8  Hep.  90.  (c)  5B,S[A.  889. 

B  b  8  payable 


Grist* 


872  CASES  IN  TRINITY  TERM 

1828.       payable  to  her  during  her  life  at  all  events.    In  that 
— ■"■"       case,  althoufich  the  bond  was  not  set  out  in  h«c  verba. 

Tie  KiKo  »  6  *      ^ 

agaifut  the  Court  collected  the  intention  to  be  different  from 
that  which  the  words,  taken  in  their  literal  sense,  would 
import,  for  by  the  terms  of  the  condition  taken  literally, 
the  annuity  was  to  be  payable  only  during  the  joint 
lives  of  the  woman  and  her  two  children,  but  the  Court 
held  it  to  be  payable  to  the  woman  after  the  death  of 
one  of  the  children.  So  in  this  case,  although  {lie 
chatter  be  not  set  out  in  haec  verba,  it  sufficiently  ap- 
pears from  the  legal  effect  of  it  set  out  in  the  plea,  that 
a  person  eligible  to  the  office  of  jurat  must  be  a  burgess 
and  an  inhabitant  Comyn^s  Dig.,  Parole  A,  II.  shews 
that  the  word  '<  or"  may  be  construed  and  when  the 
intent  requires  it.  The  plea  states  that  at  the  time  of 
granting  the  charter,  the  borough  was  an  eneient' bo- 
rough, and  that  it  had  consisted  of  burgesses  on\y.  It 
further  states,  that  the  btirgesses  of  the  borough  were  a 
body  corporate.  The  grant  is,  that  the  mayor,  bailifl^ 
and  burgesses  shall  be  incorporated.  The  jurats  at  that 
time  did  not  exist.  The  inhabitants  were  not  at  lliat 
time  part  of  the  corporate  body,  and  if  that  be  so,  there 
is  nothing  stated  in  the  charter  to  make  the  inhabitants 
any  part  of  the  body  corporate  afterwards.  ZBay- 
ley  J.  In  Bex  v.  Domies{a),  the  charter  incorporated 
the  men  free  burgesses  of  the  borough  of  Colchester,  i&nd 
declared  that  for  ever  thereafter  there  should  be  within 
the  borough  to  be  chosen  out  of  the  free  burgesses 
eighteen  common  counciimen,  and  then  nominated 
eighteen  persons  to  be  common  counciimen,  and  it  was 
held  that  the  charter  virtually  made  them  ft-ee  burgesses 
also.     That  shews  that  if  the  king  in  this  case  had 

named 


GauT* 
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named  an  inhabitant  to  be  a  jurat,  he  would  ipso  facto  1828. 
be  a  bureess,  and  if  the  kimr  can  ia  a  place  where  there  "" 
has  been  a  corporation  before,  grant  that  an  inhabitant  ogauut 
shall  be  a  compion  councilman,  surely  he  may  authorize 
the. corporation  he  so  creates,  to  select  future, common 
councilmen  from  the  inhabitants.]  In  Bex  v.  Tate  (a), 
the  king^  by  charter,  incorporated  the  inhabitants  of 
the  borough  by  the  name  of  the  mayor,  bailiffs,  and 
burgesses..  The  defendant,  an  inhabitant,  claimed  as 
a  matter  of  right  to  be  sworn  in  as  a  free  bi^rgess. 
The  mayor  refused  to  swear  him  in,  but  the  recorder 
administered  the  oath  to  him.  The  Court  held  that 
the  taking  of  the  oath  whereby  the  party  claimed  at 
the  time  to  be  a  free  burgess  was  a  sufficient  user  of 
the  office^  and  granted  an  information  against  him  for 
usurping  the  office  of  free  burgess.  The  Court,  there*- 
fore,  must  have  been  of  opinion  that  inhabitants  had  no 
right  to  be  admitted  free  burgesses.  In  Bex  v.  West 
Log  (6),  the  Court  held  that  an  inchoate  right  of  ad* 
misaon  was  not  given  to  inhabitants  by  a  grant  that  the 
borough  should  be  a  free  borough  corporate  of  one 
mayor  and  burgesses,  being  inhabitants  of  the  town. 

Bayley  J.  The  legal  effect  of  this  charter,  as  it  is 
pleaded,  is,  that  on  the  removal  of  a  bailiff  or  jurats 
either  the  one  or  the  other  of  two  descriptions  of  per-- 
sous,  viz.  burgesses  or  inhabitants,  should  be  eligible  to 
fill  the. office  of  bailiff  or  jurat.  The  plea  shews  that 
an  inhabitant  has  been  elected. 

LiTTLEDALE  J.  This  is  a  very  clear  case.  The  word 
inhabitant  is  first  used  in  the  clause  relating  to  the 

(a)  4 Ba$t,S?7.       (6)  3JB,iC.  677.  See  Rar,  Henford,  11  Moi.  188. 

B  b  3  election 
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182S.  election  of  mayor.  It  prorided  that  there  ifhall  be 
one  of  the  more  honest  and  discreet  burgeaide^  or 
inhabitants  of  the  borough  to  be  etected  mayor,  'ifhere 
then  follow  clauses  which  provide  for  the  election  of 
jurats,  and  of  bailiffs,  from  the  burgesses  or  ihhabiianis* 
Those  words  import  that  the  jurats  airr^  bailifi  may 
be  taken  either  from  burgesses  or  inhabitants.  It  is 
insisted  that  the  word  or  must  be  read  dndj  and,  con- 
sequently,  that  jurats  are  to  be  chosen  out  of  the  bur* 
gesses  and  inhabitants.  If  those  words  are  synonymous, 
it  was  sufficient  M  the  defendant  to  state  in  the  plea 
that  he  was  an  inhabitant,  for  that  implies  burgess.  But 
if  they  are  not,  still  it  appears  to  me  that  the  con- 
struction cotrtended  for  in  support  of  the  replication 
ought  not  to  prevail ;  fcff  if  the  intention  of  the  crown 
had  been  that  the  jttfats  should  be  elected  from  per- 
sons being  inhabitants  and  burgesses,  the  charter  would 
have  described  them  as  burgesses  inhabiting  within  the 
borough,  or  burgesses  who  were  inhabitants.  It  is 
clear  that  it  was  intended  that  the  jdrats  should  be 
selected  either  from  burgesses  or  from  inhabitants.  Such 
a  provision  is  not  unreasonable,  nor  is  there  any  thing 
in  the  charter  to  shew  that  it  was  intended  that  the 
two  characters  of  burgess  and  inhabitant  should  be 
united  in  a  person  eligible  to  the  office  of  jurat  The 
mayor  may  be  elected  out  of  the  burgesses  or  in-^ 
habitants;  so  may  the  bailiffs  and  jurate.  I  see  no 
reason  why  the  crown  should  not  give  a  power  to  the 
principal  officers  oF  the  corporation  to  elect  to  the 
office  of  jurat  an  inhabitant  who  has  not  passed  through 
the  inferior  office  of  burgess.  A  man  may  make  as 
good  a  jurat  without  being  a  burgess  first  as  if  he  had 
been  one. 

Fabke 
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Parks  J.  The  sej^calion  U  bad  for  the  reason  1928* 
flfaneady  stated.  Then,  as  to  the  plea^  it  it  perfectly 
dear  that  either  bargesses  or  inhabitants  may  be  elected 
jomts  at  once.  There  is  nothing  nnreasonable  ia  this 
provisiony  nor  in  the  slightest  degree  inconsistent  with 
odier  puis  of  the  charter.  We  must  hold,  dierefere, 
that  the  defendant,  who  was  an  inhabitanli,  was  eligible 
at  once  to  the  superior  office  of  jurat  without  passing 
throogb  the  mferior  office  of  a  burgess.  Hie  judgment 
of  die  Goon  musty  therefbve,  be  for  the  defendant. 

Judgment  for  defendant 


The  KiMG  against  The  Justices  of  the  County    ^^^^^ 

of  Buckingham. 


A  RULE  nisi  had  been  obtained  for  liberty  for  the  ^n  >»du 

1  ,  ^•d  been  pie- 

defendants  to  inspect,  and  take  extracts  from,  the  f«md  aguntt 

books,  papers,  minates,  and  proceedings  of  the  pro*  not  refMuriog  • 

secotors,  as  bridge-waidens   and  trustees  of  Markm  iMSLctot^tiit 

Bridge^  and  all  other  documents  of  them  the  bridge-  .JSa,*^^* 

wardens  relating  to  the  said  bridge.    This  rule  was  2^^^^ 


founded  on  an  affidavit  of  the  derk  of  the  peace  for  the  ^"^^ 

tbcr  the  inb*. 

connty  ol Buckin^amj  which  stated  the  following  facts:  bituitiof  die 

pariah  or  of  die 

In  Trinity  term  an  information  against  the  defendantSi  county 


for  not  repairing  Great  MarUm  Bridge^  was  obtuned  at  it?  The  i^urt 

the  instance  of  the   bridge-wardens  and  trustees  oS  peTdie  ^hefaitl 

oertain  lands  in  the  parish  of  Great  MarUw^  the  annual  ^^^^^^ 

rents  whereof  were  applicable  to  the  repairing  of  MarUm  J*2^?  *■* 

Bridge ;  and  in  order  to  make  a  good  defence  to  the  ipect  the  perish 

booki  end 

information,  it  was  necessary  to  inspect  the  books  of  ao-  documents 

ralednfftodie 
B  b  4  count,  rapeirflfdie 
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1828/       county  and  of  minutes  of  the  proceedings  of  the  bridge- 
,    wardens;   and  also  to  inspect  all  other  papers  and- 
againsi        documents  toucbinff  or  concerning  the  receipt  of  the 

The  Justices  of  ^  ®  "^        • 

BucKHfOKAM.  jrents,'  and  the  management  of  the  estates  held  by  them 
the  bridge-wardens  for  the  purposes  aforesaid ;  and  also 
the  accounts  of  the  disbursements  of  such' rents.  The^ 
clerk  of  the  peace  had  made  application  to  the  bridge- 
wardens*  solicitor  for  inspection,  but  permission  to  in- 
spect was  refused.  He  found  in  his  office  of  clerk  of  the 
peace,  among  the  records  of  the  county,  a  statement  of  a 
case,  with  the  opinion  of  counsel  thereon,  which  state- 
ment appeared  to  have  been  made  with  the  consent  of  the 
bridge- wardens,  inasmuch  as  it  contained  copious  extracts 
from  their  book,  called  the  Bridge  Books  and  from  such 
statement  it  also  appeared  that  the  said  bridge-wardens 
and  trustees  had  been  from  time  to  time  elected  by,  and 
their  accounts  submitted  to,  and  allowed  by,  the  in- 
habitants of  Great  MarUm  in  vestry  assembled. 

Gumey  and  Ba^y  shewed  cause.  The  books  and 
documents  mentioned  in  the  rule^  are  the  private  books 
of  the  bridge-wardens,  kept  for  their  own  use  or  for 
that  of  the  inhabitants  of  the  parbh  of  Great  MarUm. 
The  inhabitants  of  the  county  have  no  interest  in  them, 
and  have  no  right,  therefore,  to  inspect  them,  7%e 
Mayor  of  Southampton  v.  Graves  (a).  Cox  v.  Coj^ing  (6). 
Besides,  inspection  of  the  defendant's  documents,  at  the 
instance  of  a  prosecutor  in  a  criminal  case,  is  never 
granted,  because  a  defendant  is  never  bound  to  produce 
evidence  against  himself,  TTie  Queen  v.  Mead{c).    Now 

(a)  S  7.  R.  59a  {h)  lA.  Roym.  337.         (c)  Ld.  Raym.  927. 

here 
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here  the  olgect  of  the  application  is  to  compel  the        1828. 
inhabitants  of  the  parish  of  Great  Marlam  to  produce  ^ 

documents  which  may  be  ffiven  in  evidence  in  favour  of  ^  agahut 

•  °  The  Jusuces  of 

the  defendants  in  this  case,  but  which  may  be  used  BocKivaBAM. 
against  the  inhabitants  of  MarUm  on  any  indictment 
which  may ^hereafter  be  found  against  them  for  not 
repairing  the  bridge.  The  queistion  is,  whether  the  in- 
habitants of  the  ooonty  or  the  parish  be  liable  to  repair. 
The  case  must  be  considered  as  if  there  were  two 
indictments ;  one  against  the  county,  the  other  against 
the  parish.  In  Rex  v.  Holland  {a)^  which  was  an  in-* 
formation  against  the  defendant  founded  upon  the 
report  of  a  board  of  enquiry  in  Indian  the  defendant 
applied  for  a  rule  to  inspect  the  report,  but  it  was 
reftised*  . 

Maltby  contnu  In  Harrison  v.  WiUiams{b\  which  was 
an  action  against  the  defendant  for  the  breach  of  a  bye- 
law,  restraining  persons  from  exercising  trades  within  the 
limits  of  a  corporate  city  unless  they  became  freemen,  the 
Court  compelled  the  corporation  to  allow  the  defendant 
to  inspect  their  books  although  he  was  not  a  member  of 
the  corporation,  but  a  mere  resiant  within  the  city*  The 
bridge*wardens  may  be  considered  trustees  for  the  public, 
who  are  entitled  to  use  the  bridge,  and  have  an  interest 
that  it  should  be  repaired ;  and  the  inhabitants  of  the 
county  are  directly  interested,  because  they  are  prim& 
fecie  bound  to  repair  it  Now  Piekeiing  v.  Nqyes  (e\  shews 
that  trustees  for  others,  or  for  others  jointly  with  them- 


(a)  4  7.  22.  691.  {h)  S  B.  4;  C.  162. 

(c)  \B.iC.  S62. 


selves, 
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1828.       selves,  are  CiMnpellabie  to  silcfw  mspeetioii  of  their 
^  hooks.    But  the  books  in  question  are  not  of  a  private 

The  Kino  ^ 

afioMMt        nature;  they  are  open  to  the  inspeeticm  of  att  Ike 

The  Justices  of  ' 

BocuNOHAM.  parishioners^  in  vestry.  In  JBan  v.  Tap  (a),  the  rale 
to  inspect  bodes  was  refused,  beeaiMse  the  question  eosK 
cemed  a  private  right,  but  here  a  public  right  is  con- 
cerned. In  an  action  against  a  sworn  broken  of  the 
city  of  London  for  negligente  in  making  a  contract^  the 
Court  compelled  him  to  produce  his  books,  on  the 
ground  that  he  was  a  public  agent,  Brcnaming  v.  jfyt* 
mn  (6).  It  is  true  that  the  Court  wilt  not,  in  a  criminal 
prosecution,  compel  the  party  accused  to  produce  evi- 
dence against  himself  but  the  inhabitants  of  the  parish 
of  Crreai  Marlow  are  not  indicted.  The  application  in 
this  case  is  made  not  on  behalf  of  the  prosecutor,  but 
on  the  behalf  of  the  party  accused.  Besides,  although 
the  proceeding  be  criminal  in  pohit  of  fbmv  it  con- 
cerns a  ciril  right,  and  it  is  the  only  remedy  provided 
by  the  law  for  the  breadi  of  such  a  right. 

Lord  TENTERnsBr  C.  J.  The  question  at  the  trial  of 
the  information  in  this  case  will  be.  Whether  the  inha- 
bitants of  the  county  or  the  inhabitants  of  the  parish  of 
Oreat  Marlaw  are  liable  to  repair  the  bridge.  The  de- 
fendants will  say  that  the  inhabitants  of  the  parish  are 
liable;  The  question,  therefore,  will  be  the  same  as  if  the 
inhabitants  of  the  parish  had  been  indicted.  Now  it  is 
clearly  established  by  the  audioritiesr  that  if  the  ap» 
plication  were  made  on  behalf  of  the  prosecutor  in  an 
indictment  against  the  parish  to  inspect  the  books  of 

(a)  2  Ulac.  Rep.  850,  (^)  IS.f  C  304. 

the 
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th^  latter,  ^e  Court  hobIiI  not  oompeil  the  Istter  to        td2B. 
ftn^isih  eifidente  to  make  a  case  aarainst  tlemselyes;     ^  „  \ 

^  The  Kmb 

and  aa  tb^  efi^  of  irramine(  the  apidieation  m  a  case       ogatui 

_,         ,  .         ^  ®  ^^  ,  The  Justices  of 

nk6  the  present    may  be  to  compd   the   parish  to   fioccrMOHAii. 

furniah-  evklenee  whieh  muy  bareafter  be  used  against 

them  oit  an  indfetment  preferred  against  tfaem»  I  thfaafk 

we  ought  not  (eonsideting  this  aa  a  oonteat  between 

the  eoimty  and  tho  parbb)  to  compel  fht  parkh  to 

prodoce  Ae  doettments  in  question:  and  tf  we  ongbt  not 

to  compet  the  hihabitanta  c^  the  pari^  to  produce  these 

doennieifts^  otfgbt  we  (o  aofupel  the  bridge-'WArdens 

wha  an^  tttiisteas  fcft  the  parish  ?    It  has  been  add  that 

it  may  be  a  qnestiofi  whether  the  bridg^watdena  are 

trustees  for  the  county  or  for  the  parish.     Upon  the 

a£Sdavits  tbefd  )s  erery  reason  to  suppose  that  thej  are 

trustees  ibr  the  parish.     They  are  identified  with  the 

parish.    They  are  elected  by,  and.  their  aaoounts  are 

submitted  to,  the  parishioners  in  vestry  assembled.     As 

we  could  not  compel  the  parish  to  produce  evidence 

against  themselves,  I  think  we  ought  not  to  compel  the 

bridg(^>wardens  to  do  so,  they  appearing  to  be  trustees 

for  the  parish. 

Batlet  J.  In  order  to  en^e  a  party  to  inspect 
books,  they  must  either  be  public  books,  at  the  party 
who  applies  for  such  inspection  must  have  an  interest 
in  them.  Is  the  case  of  corporation  books,  no  person 
wholly  unoomiected  with  the  corporation  has  a  right  to 
inq^ect  them.  This  is  a  public  prosecution,  and  the 
application  is  made  on  behalf  of  the  defendants.  If  all 
the  subjects  of  the  realm  have  an  interest  in  the  books 
and  documents,  the  application  ought  to  be  granted. 

But 
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1828.       But  these  books  are  kept  not  for  the  benefit  of  all  the 
J!~r"       subjects  of  .the  r^m.  or  even  of  the  inhabitants  of  the 

The  Kivo  •'  •  ^^  ' 

agaimi       co^tv  of  Buckinffhonh  but  for.  the  benefit  .and  on  the 

The  Justices  of  .  . 

BucKivoiiAM.  behalf  of  the  inhabitants  of  the  parish  of  Gfrat  Mariaw. 
They  ar%  properly  speaking,  not  publio  but  parodiial 
books.  Thiss;  therefore,  is  an  application  by  'one  litigant 
party  to  compel  the  other  to  produce  his  own  private 
books  to  make  out  a  case  ag^nst  him.  This  is  indeed 
a  proceeding  against  those  who  apply  for  the  inspeotioui 
,  but  if  they  obtain  inspection  of  the  parish  books,  they 
may  hereafter  institute  a  criminal  proceeding  against 
the  parish  of  Great  MarloWf  and  use  the  extracts  from 
their  own  private  books  as  evidenceagainst  them. 

HoLROYD.  and  Littlbdale  Js.  concurred* 

Rule  discharged. 


J^^'^Mth.  ^^^  ^^^^  against  The  Justices  of  Wilts. 


c. 


The  17  G.  9.       A   RATE  for  the  relief  of  the  poor  of  the  parish  of 

c.  38.  s.  4.  does  -^^ 

not  make  it  Laifcock^  in  the  county  of  WiUs^  was  published  on 

imperative  on        ,  ,  _  _,, 

the  justices  to  the  \Qu^  September  1^21.  Ihe  quarter  sessions  were 
nUneTn  appeef  ^^^^  ^^  ^^^  ^^^^  October^  at  Marlborough^  which  is 
neS^foHowinjf  sixteen  miles  from  the  parish  of  Laycock.  The  appellant 
*n^*'^***l°"  gave  no  notice  of  his  intention  to  try  his  appeal  before 

thej  may  ad- 
journ it  to  the  next  sessions*  Where  a  rate  was  published  on  the  1 6fh  of  September,  and  the 
appeal  was  entered  at  the  Micfiadnuu  sessions,  but  the  defendant  did  not  gire  notice  of  his 
intention  to  try  his  appeal  at  those  sessions,  and  the  justices  adjourned  it  as  a  matter  of 
course  to  the  Eji^hany  sessions,  according  to  the  uwal  practice,  and  the  a|]|pellant  gare 
notice  of  his  intention  to  try  his  appeal  at  the  Epiphany  sessions,  when  the  justices  refused 
to  hear  it,  on  the  ground  that  it  ought  to  hfve  been  heard  and  determined  at  the  pre- 
ceding senionsy  this  Court  granted  a  mandamus  to  compel  them  to  hear  the  appeaL 

the 
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the  Mi^aelmas  sessions,  bat  at  that  sessions  the  appeal        1828. 
was  entered  and  adjourned  as  a  matter  of  coarse.    It 

Too  KiHO 

appeared  upon  affidavits  that  it  was  the  usual  practice        agaimt 

^  -        ,  <•  «-,         ^^  Justicci  of 

for  the  court  of  quarter  sessions  for  the  county  of  Wtlts^  Wilts. 
in  appeals  against  rates,  to  enter  the  appeal  at  the 
sessions  next  following  the  making  and  publication  of 
the  rate,  and  to  adjourn  it  to  the  next  sessions  as  a 
matter  of  course.  Before  the  Epipham/  sessions  the 
appellant  gave  notice  of  his  intention  to  try  his  ap- 
peal* At  the  Epiphany  sessions  the  respondents  put 
in  the  rate  made  on  the  16th  September ^  and  then  ob- 
jected that  the  appeal  not  having  been  heard  at  the 
previous  Michaelmas  sessions,  nor  having  been  adjourned 
on  proof  of  want  of  reasonable  notice  to  the  respondents, 
or  of  its  being  impracticable  for  the  appellant  to  pro- 
ceed, the  justices  then  assembled  had  no  jurisdiction. 
The  justices  at  sessions  were  of  that  opinion,  and  re- 
fiised  to  hear  the  appeal.  A  rule  nisi  for  a  mandamus 
commanding  the  defendants  to  enter  continuances  to 
the  next  sessions,  and  hear  the  appeal,  having  been 
obtained, 

Bingham  now  shewed  cause.  An  appeal  against 
a  poor-rate  might,  under  the  4*8  Eliz.  c.  2.  5. 6.,  have 
been  made  to  any  sessions  subsequent  to  the  publication 
of  it.  The  statute  17  G.  2.  r.  38.  5. 4.  was  passed  to 
remedy  that  inconvenience.  By  that  statute  it  is  en- 
acted, *'  that  it  shall  be  lawful  for  any  persons  finding 
themselves  aggrieved  by  any  rate  made  for  the  relief  of 
the  poor,  upon  giving  reasonable  notice  to  the  church'- 
wardens  and  overseers  of  the  poor  of  the  parish,  8ic.,  to 
appeal  to  the  next  general  quarter  sessions  of  the  peace 

for 
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« 

1.S28*       fi>r  tbe  county,  riding  divi$ion,  ooipoFBtion,  <or  franichiaB 

-.    J,  vhere  «ach  pwrishi  &c.  lies^  «ad  the  justices  of  the  peace 

<vo^jf        tier^  assembled  are  herteby  authorized  and  nequixed  to 

The  Justices  of 

Wum  reo^e  such  appesl^  and  to  hear  and  &ialiy  -detenaiiie 
the  same,  but  af  it  shall  appear  to  the  said'  jhsdees  that 
reaspnabljS  notice  was  not  giiroi,  thep  they  dull  adjourn 
the  said  appeal  to  the  next  quarter  aessioiisy  and  .^dien 
and  thens  finally  hear  and  deterssiae  the  JMfe*^'  lirst^ 
wheria  it  is  practicable  to  i^peal  lo  the  9ext  aessions, 
it  is  imperatiye  oo  the  party  to  appeal  <lo  ik»  next 
seasiofiSf  The  iAteotioD  of  the  legislatute  was  clearly  to 
confine  the  appeal  to  the  next  aesmns,  meetiiiig  fay  the 
next  seanonsf  (the  aesct  pmctieable  sessions  at  which  an 
appeal  might  he  lodged*  Beix  v.  J%e  Justices  iff  Worce^ 
tersiire{a)fBeafv.  The  Justices  ^Dor$ei4iire{b).  Secondly, 
where  it  is  pvacticable  to  gju^e  uoik/Sf  it  is  irop^natiTe  on 
the  parties  to  do  so  before  the  nact  sessions,  llie  act 
copfinies  the  af^Uaot  to  the  next  sessions  to  wfiich  it  is 
practicable  lor  him  to  give  nolioef  and  does  iMMt  ffm  hiiH 
an  option  of  appealing  to  the  next  aesaions  bat  one* 
But  as  he  is  only  entitled  to  appeal  to  the  next  tessionsy 
upon  giving  reasonable  notice,  it  must  be  imperative  on 
hiai  to  do  so  where  it  is  practicable,  othef^vise,'  instead 
of  being  confined  in  such  a  case  to  mi  appeal  to  die 
next  sesuoQs,  he  might,  by  abstwiflgAoni  giving  notioci 
or  by  giving  an  unreasonably  short  notice^  obflain  by  his 
own  wrong,  a  power  of  appealing  to  the  next  sessions 
but  one,  and  thus  defeat  the  intention  <^  the  statute  to 
confine  it  to  the  next  session.  Thirdly^  if  he  give 
reasonable  notice  fi»r  the  next  sessions,  the  justices 

(a)  5M.j;S.  457.  (6)  15  East,  200. 

there 
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/Aenr  jtfsembledy  and  tbooe  ja«tices  only)  have  jurisdictiQii       1628* 
to  hear  and  detennine  the  appeal.    The  iofl^ices  at  the       '     ^ 

'^'^  "^  Til©  Kura 

enstung  seasioos  are  generally  a  different  set  of  persons.        agahui 

^ti9  Justices  of 

The  apxietj  of  die  kgislatur/9  that  the  appeal  agaiiMgt  a  Wilts. 
lale  shwdd  ba  d^fcarmined  at  the  sessions  when  it  is 
entwed^givas  llie<^ue  ooiMfcructiaii  to  the  words  ^^  upon 
gtvitig  iwfionaUe  Aotice.''  It  wauld  be  useless  to  coa^ 
maad^an  oppaal  to  the  90xt  sessaonsy  and  a  deciaon  at 
thaae  session^  if  it  wem  j^ot  impienMiye  on  the  party 
^fpefldiag  40  gm  aeaaooajbile  notioe  when  piacticaUe. 
Hie  object  of  the  l^gisiatiire  evidently  was  to  preveni; 
the  CGbfuaion  and  inconvenienoe  which  would  residt 
fisom  a  pariah  haing  without  a  rale  for  aaore  than  three 
DKwthfi^  or  Irom  a  sate  beiog  set  aside  ;at  the  ^nd  of 
six  QMHUlha.  This  anxiety  is  /also  shewn  by  the  legist 
lature  not  allowing  an  adjournment  in  every  case,  but 
only  in  the  event  of  its  appearbg  ibat  reasonable  notice 
was  not. given.  The  aame  anxiety  is  not  shewn  in  the 
afits  giving  appeal  iigainst  orders  of  removal}  nor  is 
th«re  the  same  reason  for  a  speedy  decision,  the  costs 
of  maiwtfnanrft  l)eing  eaiily  computed*  The  statute 
18  &  i4€br«8.'tf.  12.^.2.  requires  the  sessions  to  do 
jostjce  aooo«ding  to  the  merits  of  the  cause.  Here  the 
fisMitB  shew  b^ond  doubt  that  it  was  practicable  £or  the 
appellant  to  have  given  notioe  for  the  Mkhmdmas  sea^ 
sions.  •  Theappelkmt  ought  to  have  shewn  that  it  was 
impraeticable  for  him  to  give  notice  in  order  to  raise  a 
jiH*isdiclioQ  in  die  sessions  to  a^um*  Bex  v«  The 
Justices  of  S6rapMre{a)t  and  Bex  v.  7^  Jusfiees  qf 
Wilts  {b),  mtj  be  vdied  upon  by  the  olher  side;  but 

(a)  7  Stui,  549.  (b)  lO  Satt,  405. 

those 
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IMB4       those  vFere  owes,  of  appeds  against  orclera'  of  removal, 
-    ^       aoddo  not  apply; 

The  Kiva  ^"^^ 

The  Justieetof        ^,  ,«,  ,  vr^i  .^  — 

WiLTv.  Scarlett  and  H^icim  oontiAir    Toe  9Gli.  «^' 7^*5.8. 

enables  th^  justices  upon  appeals  «gaiiitl  ordefs  <}^  rcK 
moival  to  ai^iini.  The  werda  are^^^lliBt  tf^k-ihall 
appear  to  then  that  reasonable  Dditee  was « not' given, 
then  they  shall  aidyoQni  the  appeal  to  iheiiieBrt;  l)antMr^ 
scasioBB,  «nd  then  and  there  finally  determitie  the  samei^' 
Noif  it  has  .been  decided^  that  thmigh  thait  statute  isiai'* 
perotive  upon  the  justiees  to  adjourn  tiba  a(ipest  only 
wbere  reasonable  notice  haa  not  been  giveftj'it  laaMs-to 
them  a  diseretion  to  a(^ttm4tt  other  caaea,  Jlsb  ^.The 
Justices  if  Shropshire  {a)9  JBex  ▼.  The  Jmtikes  ^  Bmk' 
in^mMrt  (i),  and  Bea'r.  The  Justices  of  Wats{f^. 

Lord  Tenterden  C»  J.  I  think  that  the  sound  con- 
struAtioBof'  the  act  of  parlian^ent  is,  diat  the  jiMibes 
are  to  reeecve  an  appeal  against  a  tste  at  the  next 
sessiQas  after  publishing,  the  same,  and 'that  ftej'-are 
thw-to  exeroise  a  jdiscretion  wbedMr  they  wMlh bear 
and  determine  it  aft' thai  seasions,  or  respite  it  to  the 
next*  It  is  imposribld  to- say  that-  the  nutter  must  at 
all  events  be  determined  r  at  the  first  sessions.  The 
statute  expressly  mentions  one  ease  where  the  jnsbfees 
are  to  adjourn  the  appeal,  and  that  is  whete.it'aludl 
apgear  to  theen  that  reasonable  notice  has  not  been 
given ;  but  other  cases  may  occur  in  which  it  may  be  fit 
to  adjourn  the  appeal,  even  though  reasonable  notice 
has  been  given,  as  in  the  case  of  the  unavoidable  ab- 

(a)  7  BaUy  549.  (5)  3  EaAy  342. 

(c)  10J?ff«f^405. 

sence 
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senoe  of  a  naleiiel'  wttmp.    Hcpre  it  apfMar^  th&t  the      -  1S£8. 
practice  of  the  sessions  has  been  to  allow  M)MUaiits  to     ,_.    _^ 
enter  their  appeals  at  the  sessions  next  foUowinir  the        agahui 

^,.      .  \:  Tli«  Jurtlces  of 

publioition  of  tkte  vatei  attd  to  adjoom  the  bearing  to  WzLn. 
the  mKomd  aessiom  as  «  Buitter  of  cotme.  That  being 
the  fewml  pficeic^  I  think  that  theapp^Uoit  in  tbb 
caaa^. who  Mail  an  the  fiiith  thai  such  praetke  would  be 
adbflrod  t^  ov^l^t  ^^  to  be  deprived  of  his  right  of 
appeal,  mbd  thoiafere  that  die  rule  for  amandamaa 
ought  to  be  made  dbaoiiite*  At  the  same  time  I  think 
it  would  be  fltt>re  beoeficial  to  the  public,  and  mow 
consiataiit  witb  the  *  intention  of  the  Idgislattirei  if  ^  the 
justioet  did  not  adjoam  appeda  againiBt  rates  as  a  matter 
of  coune.  I  think  they  sboaU  endeavour  to  induce 
partica  to  try  their  appeal  at  the  next  ptscti^ble^  sea- 
siona  after  the  publishing  of  the  rate. 

Baubx  J.  I  am  of  >the  same  6pinion^'  It  was  eom« 
petaot  fat  die  juitiaas  at  the  first  aessions  after  the  pub« 
liahing  of  tlm  fate,  to  zafese  to  rtcaive  the  appeal  tmless 
there  was  proof  diet  natioe  of  ^appeal  had  been  j^ven; 
but  tbtjT  did  reoeiTa  the  sppeidi*  Hevfkig  teceived  it, 
it  was  thaov  aonpatent  to  theM  in  their  discretion  to 
adjourn  k%  and  diay  did  edjooril  it  I  think  the  appeal 
oogiii  to  have  been  heard  at  the  nttt  aeaaknU  affter  dmt 

acQourameat* 

Rule  ld)sdhite« 


Vol.  VIII.  C  c 
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182p. 


Jjl^Ttk  Haywarb  and  Others  ogMst  IS^right. 

bMb^n  mJT  T^'*^  ^^  *°  ^^'*^°  commenced  in  the  iPal^ce  QoArt, 

back  by  pro-  3^ J  removed  into  this  Court  by  habeas  corpus.  The 

inferior  ccurt,  defendant  did  not  justify  bail  in  due  time,  and  a  pro- 

thU  Court  wiU  ^                    ^         ''                                    •    *  i  ,.'.'.{ 

not  quash  the  cedendo  issued. 

writ  on  the 

ground  that  the  ,               ^ 

portsnt,andfit  Parte  afterwards  obtained  a  rule  nisi  (or  quashing 

theraperior'  ^^  procedendo,  on  an  aflSdavit  staling  that  the  c^use 

^"'^  was  of  importance,  and  fit  to  be  tried  in  this  Court. 


T%esiger  shewed  cause,  and  relied  on  the  stat 
21  Jac.  1 .  c.  ^S:  i.  8*)  which  enacted  that  t)o  cavts^  should 
be  again  removed  whi<^h  had  beeif '  once-  sent*  bade'  by 

prooedendo  to  an  inferior  court. 

'  *  •  •  1 »   c     i* 

Lord  Tenterdem  C.  J.  We  cannot  mttke  tlits  ^rule 
absolute.  There  is  a  regular  fixed  cour^  b^  which  a 
party  may  remove  his  cause  ^om  an  inferior,  co^tft.  llbe 
defendant  in  this  inst^nc^  neglected  to  do,  tb^t.wMch 
the  statute  requires,  and  so  lost  the  bepefi^  cf  that 
course.  He  now  seeks  to  remove  the  ^use  on  the 
ground  that  the. nature  of  the  question  to  be.diM^iMfd 
makes  it  more  fit  to  be  tried  here  than  in  ihe  ini«rior 
court.  It  would  be  novel  and  diogenMs  ito  Jiateii.  to 
such  an  api  lication :  many  abnilar  attempts  Wioukl  a^on 
be  made^  and  this  Court  would  -con^^ntlyjKffit^vJIMl  to 
enquire  into  the  merits  of  the  ciuie  by  aQ«bvit«  >  i  The 
rule  mast  tie  dischargedt  ,.P      K-nnnrioti: 

Rule  discharged. 
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T^E(^L AR  ATION  by  the  plaintiff,  as  indorsee,  against  The  indonce  of 
the  defendant  as  indonser  of  a  bill  of  exchange,  change,  di^o- 
The  declaration  was  in  the  usual  form,  and  alleged  non*  ^"ptor,  being 
payiAent  of  tlie  bill  by  the  acceptor,  of  which  the  de-  '"^^^^ 
fendant  had  notice.     Plea,  general  issue.     At  the  trial  i*e"ind^Jr^"r^*^ 
before   Lord    TerUerden  C.  J.,  at  the  London  sittioffs  employed  an 

•"     attorney  to  giTe 

after  last  Michaelmas  term,  it  appeared  that  the  action  ^^^^  ^  ^^ 

•    •.-.*  and  the  other 

was  brought  to  recover  the  amount  of  the  following  bill  prior  indonen; 

^     •  •  '      ■  ^        '    the  attomej, 

of  exchange :  after  enquiry, 

hating  receiTed 

.     ...i    ,.1.       ...    "l?fWWf|,.Qflto6frl«t>  18BS.  '?f«?n**^^ 

^     *  this  indorMT  t 

<^X9U  ^on^bs  .nfter  dnie  pty  ta  my  order  two  hun-  pUceofresi. 

dence  on  the 

at^jsfj^  fifty  pfamndfy  for  value  iie^eived^  foUoving  day. 

Consulted  his 
<Ml|ei|4RD  Ma^OR.  client,  and  oa 

««  Mr.  S.  Greenland^  l^nt^totice  of 

ff  r>1^*U;^.  *•>«  dishonour 

"Ciotniei^.  »  of  the  bill: 

^'^^'^^^  notice  was  suf- 

The  bill  Was  accepted,  payable  at  Sxt  l^t€r  PoU^s     Thedeclar- 
bankSMg^^house  in  LMdon^  was  indorsed  by  Major  to  u,at"thedeifcnd- 
tbe  defendant,  by  the  latter  again  indorsed  (o  Major,  "Xx^^^^^ 
and'by  iMSgibrloSiikzm  and  Co.,  <X  Londxm,  and  by  them  '^H;^^''^ 
to  tb6^i»r^6eDnt  ohinftiff.    Major,  the  draWer  of  the  bill,  i«rtion  was 

■^  ■  satisfied  by 

resided'  iit^'&Mlr^^jAf IV,  and  was  the  brother-in«law  of  proof,  that  he 

had  notice  as 

the  di^fimdant,'  md^  by  the  autliority  of  the  latter,  had  soon  as  it 
put^tts^'tamebn'thebitl.     Before  the' bill  became  due,  ably  be  given, 
the  ^laSttllff'*rid''dppMed  to  fltaiirt  and  Co.  for  inform-  unn^S^T*' 
ation  re8p«e*irtg>tt«a  defetidiifit;  bat  ll*ey  could  give  him  ^,7-""i,^*'^^ 
no  information.    He,  as  well  ak  8to*»  and  Co.,  re*  ciarationUie 

speaal  circum- 
r  «  • « iioiii  i>  slu  H  stances  which 

RikUrad  valid  the  social  gifoi  tl  «  Uier  period  thu  in  ordinary  cases  would  be  wfl&cicat. 

Cc  9  peatedly 
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1828.  peatedly  applied  to  JfcTor,  and  also  to  Miner j  his 
attorney  (who  acted  in  this  suit  as  the  attorney  for 
,  the  defendant).  They  returned  for  answer,  that  the 
plaintiff  must  not  expect  to  get  any  tning  irom  Tkrushf 
and  they  gave  no  information  respecting  his  place  of 
residence.  The  bill  was  dishonoured  by  Greetilandj  the 
acceptor,  on  the  4th  August  1826,  the  day  it  became  due. 
The  plaintiff  then  delivered  the  bill  to  Pownalj  his  at- 
torney,  and  directed  him  to  give  notice  to  the  parties  on 
the  bill,  and  due  notice  of  such  dishonour  was  given  to 
Swam  and  Co^  and  to  Majors  and  on  the  5th  August  a 
letter  containing  notice  of  the  dishonour  of  the  bill  was 
put  into  the  post-office  in  London^  addressed  to  the  de- 
fendant at  Frame.  He  in  fact  did  not  reside  at  Frome^ 
but  at  Burton^  which  is  ten  miles  from  Frome^  and  never 
received  the  letter^  and  it  was  returned  through  the 
post-office  to  the  plaintiff,  on  the  24th  September.  He 
then  directed  Por^smal  to  use  the  utmost  diligence  to 
ascertain  the  place  of  residence  of  the  defendant, 
and  the  latter  wrote  to  a  professional  man  at  Frome 
to  use  his  endeavours  for  the  same  purpose;  and, 
on  the  1 6th  October^  he,  Pawnal^  received  information, 
by  letter,  that  the  defendant  resided  at  Burton.  On 
the  17th  October^  P&txmal  consulted  his  client  upon  the 
subject,  and  on  the  18th  wrote  a  letter  to  the'de- 
fendant,  giving  him  notice  of  the  dishonour.  Upon 
these  facts  it  was  contended,  by  the  defendant's  Counsel,  * 
that  the  plaintiff  ought  to  be  nonsuited,  because,  ad- 
mitting  that,  under  the  particular  circumstances  of  tliis 
case,  the  plaintiff  was  excused  from  giving  notice  or  the 
dishonour  of  the  bill  on  the  5th  day  of  August',  the  time 
when  he  otherwise  ousht  to  liave  gtveii  it,  the  evidence 
did  not  prove  the  allegation  in  the  declaration,  that  the 
defendant  had  notice:  and,  secondly,  that  the  notice 

actually 
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actually  ^tven  was  not  valid ;  for  admitting  that  the  facts  1828. 
proved  shewed  that  the  plaintiff  had  used  due  diligence  to  _ 
ascertain  the  place  of  residence  of  the  defendant  in  the  og&intt 
first  lAstance,  still  the  plaintiff's  attorney  having  acquired 
knowledge  of  the  defendant's  residence  on  the  16th 
October  J  ought  to  have  given  notice  on  the  17th :  whereas 
h^  neglected  to  do  so  until  the  18th.  Lord  Tenterden  was 
inclined  to  be  of  opinion  that  as  Major  was  the  agent 
of  Thrush  for  the  purpose  of  indorsing  the  bill,  he 
might  be  considered  his  agent  for  the  purpose  of  receiv- 
ing notice,  and,  therefore,  that  notice  to  Major  was  notice 
to  Thrush  ;  but  even  if  that  was  not  so,  that  under  the 
peculiar  circumstances  of  this  case,  the  notice  on  the 
18th  was  sufficient;  and  as  to  the  other  point,  he  was 
of  opinion  that  if  the  evidence  shewed  that  the  de- 
fendant had  notice  as  soon  as  it  was  required  by  law,  the 
averment  was  proved;  but  reserved  the  points,  and 
directed  the  jury  to  find  a  verdict  for  the  plaintiff  for 
the  amount  of  the  bill,  with  liberty  to  the  defendant  to 
moye  to  enter  a  nonsuit.  A  rule  nisi  for  that  purpose 
having  been  obtained  in  last  term, 

Sir  «7.  Scarlett  and  BamewaU  now  shewed  cause. 
There  was  sufficient  notice  of  the  dishonour  of  the  bill. 
Major  was  the  agent  of  Thrti^^  authorized  to  indorse 
the  bill.  He  may  fairly,  therefore,  be  considered 
his  agent  for  the  purpose  of  receiving  notice  of  the 
dishonour,  and  notice  to  Major  was  notice  to  the 
de^ndant.  But  assuming  that  to  be  otherwise,  still, 
qnfler  the  special  circumstances  of  the  case,  the  notice 
^yen^  to  the  defendant  on  the  18th  of  October  was 
reasonable.  The  plaintiff  was  ignorant  of  the  place  of 
residence  of  the  defendant.     Before  the  bill  became  due 

1  t 

Cc  3  he 
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1828.       be  had  mack  ioqairiet.  o£  ATri^,  ^ivlrof  JdHkr^-  bis 
p^^^         attorney^  and  could  iM^t. gain  .i(ay}iB£)ffq[)|i|Ion  wiba 
fl^otwi/       subject.  .  Ht  nmd^  du^  cUKgenos  ta  JM9«ei^iitQ.4J|pei;plaee 
of .  cwdeiice  of  iba  defendanu    'Wh«Q  itb^  bitt j  Iwime 
due  and  was  dishoDoured»  tha<  plaiiaifT's  .atf<lr<i«y  4it 
due  time  addressed  a  letter  to  j^edefeniisiM^  ^^.f^ 
supposition  that  he  resided  at  Frome^  wheCQ  Majwr,  ne* 
8ided»  and  where  the  bill  purpoiled  to  hsrve  been  drawn* 
The  defendant  did  not  reside  at  Frame.     Ther^  cao  be 
no  doubt  that  the  pkintiff  used  due  diligence  before  the 
S4th  ofSq^femter^    Then  the  only  questionisf  Whether 
there  were  any  laches  after  the  letter,  oQnt^iiPWg'  the 
notice  was  returned  to  the  plaintiff?     He  immediately 
directed. his  attorney  to  pnake  enquiries  i^eqpfctiDg, t|ie 
defendant's  |daoa  of  residency  and  the  attorney  nfrote^ 
another  pixxfeasional  man»  residing  a^  Framfk  to.  n^f^ 
enquiries  ^n  the  same  sulgeat*!    The  p|aia|iff 's  attornqr^ 
oa  the  16th  (kfobetf.  iie^eijied  information  that  the  de- 
fendant Decided,  at  Murl^w    He  was  u/oi  bound  to 
neglect  aU  other  business  on  that,  day  in  order  to  give 
notice,  and  on  the  18th  he  gave  notice  to  the  defirndam*. 
As  to  the  other  pointi  the  allegation  that  notice  waa 
given  to  the  defendant^  was  satisfied  by  proof , that  notiqe 
was  giiven  as  soon  as  it  could  reasonably  be 


Bfiougkem  and  Chilfy  contri^.  The  ayerment  tb^t  the 
defendant  had  notioei  implies  that.he.bad  notice  at  the. 
time  when  notice  by  law  usually  ought  to  be  jgJlYQiv.  ,Th^ 
proof  was,  not  that  be  had  notiee  at  .that  .timet  h^f^f 
ciscnmstances  to  excuse  the  want  of  liotiqe  at  that  1^^^\ 
The  allq;atiDn»  tberefojri^.  was  notsftisQ^d  l^y^tbe.prf^f^. 
The  plaintiff,  in  order  to  meet  the  case,  ought  to  have 
stated  in  his  declaration  thu  ipeeial^ircumstances  which 

f  -  «  •      ^  excused 
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cntcnodd  Ibe  Wailt  ^^frimiidd  At  ^  mntk  tltne,  Cory  v.        1828. 
&or/(d). '  'Th^fy>M'tof«be  Otber'iy^im,  the  notice  of  dis-       

Firth 

bonbbr  ^fi^  ii6t  Btrfikieiiti'  A^uti^g  that  th^  evidence  jtsainu 
sbl«#«d<thtttf  tb6  pAiiililSfi;  bifbt<e>aihd  at^t  the  bill  became 
dde,lM«i'dae'citli^eMd  to  discover  the  place  oF  residence 
of  tfie'defikidanr,'  atill  he  did  not  give  notice  to  the  de- 
fendant i^ithhk  a  reasonable  tin^e  aftei*  h^  acquired  soch 
hndwMdge.  The  plaintiff's  attoftiey  was  informed  of 
the  defendant's  place  of  resid^ce  on  the  16th.  He 
ought  Co  have  given  notice  on  the  17th,  but  It  was  not 
in  fkct  sent  tilt  the  IStfa;  The  plmntiflr,  tfaerefere,  was 
guilty  oflaiihes. 

■ 

... 

IaM  TOftmneK  CX  J.  I  eatlnoi  enteHaih  ahy 
doubt  that  the  Ml^tsiMt  in  th^  d<bdliraMdii,  tiMt  the 
ddendattt  had  riotlce  of'  the  disfaOnoui*  6f  the  bfll  was 
fiilly  proved,  by  shewmg  that  he  had  a  tktiice  good  and 
available  in  ]a#.  It  Was  quite  unnecessaiy  tb  6tate  on 
thie  tecord  the  special  circumstances  dr  factSs  Which 
rendered  the  notice  valid,  although  it  was  given  at  a  later 
period  than  would  in  ordinary  case9  have  sufBced.  Then 
alt  difficulty  as  to  the  form  of  the  declaration  being 
retnoved,  Che  only  remaining  question  is.  Whether  the 
notice  of  dishonour  was  good  and  vaHd.  '  It  struck  me 
at  the  trial,  that  as  Major  was  the  agent  of  the  defend- 
aritfof  the  purpose  of  indorsing  the  bill,  h^  wa^  atdo  his 
egi»)t  fdl*  the  purpose  of  receiving  notice  of  dishonour, 
vAA  'that 'notice  h^if^g  been  given  to  him  in  dUe  time,  ' 
that  Wtts  noti<ie'  to  the  defendant  I  stitt  in-line  to  bfe  of 
thiitf  opf  hibn.  Bat  it  is  MMeee^sary  to  d^ide  the  case 
uflW  ttikt^  gitiund.    I  would  «alh^  ixiA6tb  it  Ov  more 

C  c  4  general 
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"P^^      1^ V)lMfi^£  U»^  4M!ii)da9^!9  ab^„  .  U  ww  dear  tliAttba 
J^oM      bR}4f^i;iori^  Ifill* W43  .not,  giiiMy;  e(  t^nyi laffii^Jwfiin 


a9/4;of..hi^,atK}ro?y  as  to  the  deGemdant's  r^ideHce^r  ftod 
t^M^,,wpul4  i^qtigiive  jhim  any.  inforxnatioiu  Tfa^.pi%inttf 
sff^t^^tH^  ofr.  dishonour  to  Frcme^  .wihicb  wa$  the  jstee 
ir|i^{;«the^hiU  parportef}  toii^ve  bean  drawn^  Tfaaldftlar 
^98  jcetufiif4  to  Pcwnal  on  tha  34th  eS'Sepiembm'^MA.  hf^ 
t^Kre{UR9A  ^note.to.an  attorney  at  Pookj  aad  requested 
I^,;to  a^^s^^ln.the  place. of  resi^oice  of  the  defendent* 
Qjf^  the  16th. of  Octcber  he  received  infprmAtion'oftthe 
d^f^n^wf  s.  residence.  If  he  bad  written  to  the  defendant 
<)^,theiL7thf ;  there  woold  not  have;  been  any^donbfct^ 
t^AqMcewouldhave  been  sufficient;  but  be^id  not  write 
t(U  .theiaUx.  the  question  i%  Whether  be  was  enMi^ed 
t9.  tal^i  a  day .  Xf>,  consult  hia  client  ?  Poamal  was  not  the 
Ivplder»  be  was  the  agent  and  attorney  of  the  plaintifl^ 
eipployed.  by  the  latter  to  give  notice  of  the  dishonour* 
l^^^PfOmn^d,,  the,  agent  of  the  pkiotiff  for  the  purpose 
oS^m%.nQt)ce.of  .dishonoar,  had  a  right  to  take  aKbgr- 
t^^f)m4t  .hisiCpept  under  the  special  ciroumstaope^  of 
t^ifa^, .,tha  notice  was*  sufficient.  I  think  he  had«  U 
^^]^V^  ha^  bi^ei^  aent  |o  the  principal^  he  wou}d  Jia?^ 
bf^  ji^und.  Co  givanotioe  on  the  next  day ;  but  it  having* 
b€|9i^,aenS')^  the  agenti  he  was  not  bound  to  give  notice 
on  the  following  day»  Abanker  who  holds  a.  Ull4bir  a 
customer,  is  not  bound  to  give  notice  of  dishonour  on 
tha:>4iflgr  on  wiiieh  the  bill:  is  dishonoured*  He  i  baa 
filMher^y ;  and  upon  the  saan  prinoqile  I  tfamk  tbe 
tflMoejrf to^jUoa- case  was.  enlitled  by  law  to*  be  i^ewedja 
daj^  .to  consult  his  client.  This  rule  must,  therefore^  be 
discharged.  ♦  /  -i . .     .        .     v 

>  «^'  }  Bayley 
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.  BAYLfiT*  J.  I  'am  6t  ifa«  teMe'  opiiltbb.  The  alle- 
gatidif'thait  iJM  d^eiidMt  htA  hiHJce  was  pto^r^'\if 
siiWirMgtbAI  lie'liaN}  notice  ata  soon  ad  k  couid  rea^ohw: 
flMy^b^  gtf«n;  Tlie  diity  of  the  holder  of  a  bill  SIsI 
tb^mse  dM^'diligeffiee  to  discover  the  residence  oFpar« 
tlbi^'eaiid^  to*  notice.  Here  the  holder  attempted 
boRMre  Ib^  bili  becmne  due  to  ascertain  from  the  drawer 
the  place  of  Ch«  defendanfi  residence,  and  the  drawer 
^Muld  not  give  the  information.  It  waa  unnecessary 
^faeb  the  biH  became  due  to  renew  the  same  at* 
tetopt,  and  the  plaintiff  sent  notice  to  the  place  whe^e 
hetnight'  reasonably  suppose  the  defendant  to  reside* 
Oil  the  I6tb  of  October  P&amal  recdved  nodce  that  the 
didftodant  'resided  at  BuriM.  Ptwnal  was  entitled  to  go 
to  hh  cUent  and  consult  htm.  He  has  oike  day  for  that 
pta^piMe^  and  goes  on  die  l?th  of  Ockiber.  Ptmfnal  had 
the  same  period  of  time  as  the  party  himself.  There  is 
a  class  of  cases  analogous  to  this :  I  mean  those  cases 
where  bills  are  deposited  in  the  hands  of  a  banker  for 
the  benefit  of  a  customer.  The  banker  has  a  day  to 
gW^  notice  to  his  customer.  If  the  holder  of  a  bill  place 
it  in  die  hands  of  his  banker,  the  latter  is  only  bound 
tA  give  notice  of  its  dishonour  to  his  customer  in  Kke 
manner  as  if  he  were  himself  the  holder,  and  bis  customer ' 
muat  send  to  the  party  next  entitled  to  notice;  and  die 
cQstomer  has  the  like  time  to  communicate  such  notice  • 
aa  if  he  had  received  it  from  a  holder  (a). 


PiitH 

AgainH 


^iHoihotdJ.  The  kw  requires  reasonable  notice* 
TIm  lusts  proved  in  this  case  shew  that  reasonable 
notioe'was  given.    This  is  exactly  Kke  the  case  of  •  bill 

(a)  See  tfaynes  v.  JSirh,  3  Sot,  ^  PuL  599.  Scott  ▼.  Idford,  9  £aM,  347. 
Langiale  v.  Trimmer,  15  SaU,  S91. 

deposited 


Tkaom. 
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1828.  deposited  by  ai  customer  with  his  banlcer.  If  the  bill  in 
■  'li  question  had  been  deposited  by  the  plaintiff  with  his 
«8ai9ir>  banlcer.  and  dishonoured  on  the  1 6th,  it  would  have 
been  sunicient  for  the  banker  to  have  given  the  pidintiff 
notice  on  the  l7th,  and  for  the  plaintiff  to  have  given 
notice  to  the  defendant  on  the  18th.  I  ani,  thereibre, 
of  opinion  that  the  notice  given  in  this  case  was  suffi- 
cient. I  think  also  that  the  form  of  declaration  is 
proper,  and  that  the  allegation  that  the  defendant  had 
notice,  w^s  satisfied  by  proof  that  he  had  that  reasonable 
notice  wtiich  the  law  requires. 

r  f 

r 

LiTTLEDAl£  J.'  I  tfaink  thot  the  notice  was  sufficient 
for  the  reasons  already  given  by  the  rest  of  the  Court. 
I  also  think  that  the  averment  in  the  declaration  was 
proved^'i  lA  BUtekuM  v.  Joseph  {a%  wtiidi  wai^'an  Action 
by  the  indorsee  against  the  payee  and  first  indorser 
of  a  bill  of  exchange,  it  appeared  that  the  plaintiff 
received  notice  of  the  dishonour  on  the  30th  of  Sep- 
JemheTf  in  time  to  have  given  notice  on  that  day;  he 
.gave  nb  notice  till  the  4th  of  October^  but  his  clerk 
proved  that  he  did  not  know  the  defendant's  residence 
till  that  day.  Lord  Ellcnborotsgh  there  said  "the  holder 
tnust  not  allow  himself  to  remain  in  a  state  of  passive  and 
contented  ignorance;  but  if  he  uses  reasonable  diligence 
to  discover  the  residence  of  the  indorser,  I  conceive  that 
.  iiotice  given  as  soon  as  this  is  discovered,  is  due  notice 
of  the  dishonour  of  the  bill  widiin  the  usage  and  custom 
of  merchants.'* '  And  he  left  it  to  the  jury  to  find  for  the 
plaintiff  if  they  thought  he  had  used  due  diligence  to 
discover  the  residence  of  the  indorser.    In  this  case 

(a)  2 Camp.  461.     If  Xatii^^f^. 


t.  '     •« 
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there  cao.  l^  no  doubt  that  due  diligence  wo^  used  in        1828. 
tlmt  respect.     If  the  notice}  under,  the  peciiitiar  circutn*        ^ 
stances  of  the  case,  was  a  valid  notice  at  the  time  it  was        ^^fna 
given,  the  allegation  is  satisfied  by  the  proof.    I  do  not 
recollect  to  have  ever  seen  the  special  circumstances 
which  excuse  the  want  of  notice  at  the  time  wh^n  it  is 
usually  required,  stated  in  a  declaration.     The  legs^l 
effect  of  such  special  circuipstanoes  is  to  make  ft  notice 
on  the  18th  of  October  a  good  and  valid  notice.    It  is 
sufficient  in  pleading  to  statb  the  legal  effect     The  rule 
for  entering  a  nonsuit  must,  therefore,  be  discharged. 

Rule  discharged  (a). 

(a)  Sec  BaidMm  ▼•  JSaoftarton,  1  ^.  4*  C  S15. 


FiiiRLi£  against  Dbnton  wd  Barker.  7Veft%, 

June  17Ui. 

ASSUMPSIT  for  money  had  and  received.     Plea,  The  general 

J\  ,         .      ,  nileofUwIe, 

non  assumpsit.     At  the  trial  before  Lord  Tentcrden  that  a  debtnn- 
C.  J.,  at  the  London  sittings  after  Hilary  term  1828,  the  The  exception ' 
following  appeared  to  be  the  facts  of  the  case.     By  arti-  ^^  ^^^  ^ 
clcs  of  agreement,   the  defendants  and  one  -E'-P^'^  ^naJlnd^.' 
agreed  to  grant  a  piece  of  land  therein  described,  unto  V^^^  ^f^ 
5.  Crossland  and  J.  Slonehouse.  who  airreed  to  build  on  the  ^*  ■"<*  *  ^^^ 

"  ■        to  the  Hme  or 

same  land  twelve  brick  messuages  or  dwelling-houses,  a  larger ainount 
The  defendants  and  Perry  agreed   to  purchase  frqm  ^.,  and  the 

three  ■iifM^  that 

Crossland  and  Stotiekouse  a  yearly  rent-charge  of  96/.  to  a  thaiihe  a'i 
be  charged  upon  the  said  messuages,  at  and  for  the  sum.  of^,aodc. 


of  ISOO;.,  which  said  sum  of  1200/.  was  to  be  paid  to  STthTlSJ*^ 
Crossland  and  Sionehouse^  or  to  their  order  in  writLgig,  by  "*][J2^"**'" 
six  instalment3,  at  specified  stages  in  the  progress  of  the  ^?*  ^' 

action,  it  is  in* 
cnmbent  on  the  plaintiff  to  ihew,  that  at  the  time  when  C  promiied  to  paj  B*  there  waa  ao 
aacertained  debt  due  fnyn  A*  ta  B* 

buildings. 
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1S98*  buHclii^^  The  j^th,  H^st^In^^nt  was  IfiOf*,  and  was  to  be 
„  ^  P^4.^  ^oon  as  .the  pl^atere^V  work  should  b^  finished. 
Mo/iui  Tbe,6th  find  last  inatalipent  was  240/.,,  apd  was  to  be- 
qffisne  4ue  wl^en  each  qftb^  twelve  messuajges  sljioiild  be 
pointed,  pap^redjt  and  colouredj  iron  i:ails  and  iron  work 
jEu^d,  and  in  ail  respects  completely  fit  for  the  reception 
of  ^  tenant 

The  defendants  from  time  to  time  made  payments  on 
accquQt  of  the  12(K>/.  to  Crossland  and  Stonebouse^  and 
thQ  latter  at  different  times  gave  to  the  plaintiff  eight 

„oi^ders  in  writing  on  the  defendants,  for  several  sums  of 
ny>ney,  amounting  in  die  aggregate  to  4>99/*  lOs.  The 
defeinlants  paid  the  sums  mentioned  in  the  first  five 
orders  only.  Crossland  being  called  as  a  witness,  stated, 
that  he  kept  a  book  in  which  he  entered  all  monies  re- 
ceived, by  hio^of  the  defendants,  and  he  entered  sis  cash 
payments  made  by  them,  the  amount  of  the  several 
orders  given  by  him  and  Stonehouse  in  favour  of  the 
plaintiff;  and  he  further  stated,  that  the  defendants  kept 
a  l)9ok,  in  .which  there  were  entries  corresponding  in  all 
r^^pects  with  his  own,  the  two  accounts  having  been 

.  frequently  checked  and  compared  with  each  other.  The 
defendants*  book  having  been  produced,  it  appeared 
ibi^t  they  bad  charged  Crossland  and  Stonehouse^  oq  ac- 

.  count  of  the  orders  given  to  the  plaintiff,  with  such  sums 
only  AS  they  had  actually  paid  the  plaintiff.     Crossland 

^  fiirther  Stated,  that  after  all  these  orders  had  been  given, 
and  the  first  five  had  been  paid,  he  on  the  5th  of  Febru- 

f 

ttJy  applied  to  the  defendants  for  a  further  advance*    At 

I .  that  time  the  (}efendants  had  advanced  to  Crossland  and 

.11  ' 

..,£la;2eA<wsf,  .including  the  sums  paid  in  pursuanceof  their 
X^rders  to  jt^e  pl^iatifi^^  B7^;.,  and  the  plaintiff  had  lodged 
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in  the  defeudaiits^  hahis  orders  of  Crositiihd  and  Stone'^       l^M* 
house  to  tlie  amount' of  285/.    iTheV  refused 't6  advaricb      .ww.i 
Crossldna  and  Stonehouse  any  fut-ther  sum,  alleging  a!s' a      ^'^* 
reason  tor  their  refusal,  that  there  was  upwards  of'SOCfl. 
due  to  the  plaintiff  on  the  orders  lodged  wrth  them,  f&r 
which   they^   the  defendants,   were   responsible.     Vtt% 
plaintiff  gave  no  evidence  to  shew  that  at  the  time  whea 
this  conversation  took  place,  the  buildings  were  in  such 
a  state  of  forwardness  as  to  entitle  Crosdand  and  SiOHB" 
house  to  a  larger  sum  than  that  which  had  already  b(^en 

4 

advanced  to  them  by  the  defendants ;  and  it  afterwards 
appeared,  in  the  course  of  the  defendants'  evidence^  tlnkt 
the  buildings  were  not  only  not  completed  on  the  5th 
of  Vehimryy  but  it  >was  at  least  doubtful  whether  the  ' 
plasterers'  work  had  been  done  so  as  to  entitle  Cros&dnd 
and  Stonehouse  to  the  fifth  instalment  The  defendants 
afterwards  paid  to  Crossland  and  Stonehouse  the  fbrthir 
sum  of  957.,  which,  together  with  the  sums  paid'  by 
them,  and  the  sum  of  233/.,  which  the  plaintiff  claimed 
to  be  paid  to  them  in  pursuance  of  their  orders,  would 
make  up  the  full  sum  of  1200/.  which  wbs  to  beeotbe 
due  to  Crossland  and  Stonehouse  when  the  buildihgs 
should  be  completed.  r- 

Upon  these  facts,  it  was  contended,  on  the  part  of  ^e 
defendants,  that  the  plaintiff  could  not  recover,  becaiise 
he  claimed  as  assignee  of  a  debt  which  by  law  could  Hot 
be  assigned.  If  by  an  agreement  betwie^n  the  thi^e 
parties,  the  plaintiff  had  undertaken  to  look  to  the  d^ 
fendants  and  not  to  his  original  debtors,  that  would  have 
been  binding,  and  the  plaintiff  might  have  niahithibed 
an  action  on  the  agreement ;  but  in  order  to  gi^e  him 
that  right  of  action,  there  6ugbt  to  have'  heen  an  'te- 
tinguisbment  of  the  original  debt,  which  would  have 

been 


J>jun»»t. 
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1BM<.      beoB  egDod  txknidemtton*  lot  tbtedtfeodaQls'  promise. 

^][]j^  mMlmv.  IVUOr  <#>.  Hens  tb«  pUmtiff  never  agreed 
t0  dischocge  or  idease-  tlie  debt  owing  to  htm  by 
Cnatland  and  Sion^outej  and  he  mey  roe  them  aft  any 
tineu  Secoodly,  aseoiaing  that  the  original  debtees 
extinguished^  ihis  action  for  money  had  and  reoemd  is 
not .  tiiaintaiaeble»  because  the  defendants  never  in  fact 
received  any  money  oik  account  of  the  plaintift  Lord 
TcHierden  directed  the  jQiy  to  find  a  verdict  for  die 
plaiAti$  If  from  the  evidence  they  thought  that  the  de- 
feodimta  had  ever  acknowledged  that  they  held  in  their 
haods  money  hr  the  plaintiff;  but  he  reserved  liberty 
ta^e  defendants  to  move. to  easer  a  nonsuit,  if  the  ver- 
dict shpukl'bfir.agaiiik&t  them.  A  verdict  having  been 
fouw)  fbr.the  plaintUi^  a  rule  misi  for  entering  H  nonsuit 
wa6)  obtained  by  Sit  James  StarleU  in  last  Easier  term* 


-  i^^sPalloci  exidfJLF.  Bidutrds  now  shewed  cause.  If 
th»  defendants,  agreed  to  consider  the  money  due  to 
OmdtnimiaiiL  SUmehouse  in  respect  of  the  building  con- 
trad,  as' money  bad  and  received  by  them,  the  defend- 
ants, on  acoount  of  the  plaintiff,  they  are  liable  in. this 
aciiun«  The  legal  efleot  of  such  an  agreement  would  be 
the  same  as  if  they  had  handed  over  the  money  to  the 
plaiotii^  and  he  had  returned  it  to  them.  In  SpfoH  v. 
HMtoim  andOthtrs  (A),  Lyndh^  the  lessee  of  a  publio- 
bousei  was  indebted  ta  tiie  defendants  1975/.  Tet^preH 
purchased  the  Isa.se  of  the  house  from  lA^nck  for  1^901. 
Tempreil  bad  in  the  hands  of  die  defendanta  0901^  and  it 
wesagrasd  between  ^rsMjpi^  and  the  defendants  timt  they 
shnuM  idwDca  Jam:  iOMtf/   -TemprM^  Ljffieiii  and  the 


(«)  4^.  i  C,  163.  (6)  4  Bmdi*  173. 


derk 
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clerk  of  the.4«&ndaQl6  nettogotberr  aDdiTlBnfpM^  drew  m       1898. 
chock  on  llie  defmdmjUi  m  h^oxu^-JAfiA  fi>rl)6d6iL       „ 
Tbeck&ndante'  ckrkjrMtivcd-the'Gbeokyiindg^ivci  J^jfscA^     J^?^ 
a  draft:  on.  ihe  dofoodants  fbr  4lfiiL,  being  &e  diffutenoe 
bei^weep.  16t90A  aad  1275L  the  aumdue  fimni^ynci'tD 
tbei4efeiidaot9«    Z^icA  had  committed  aa  antofbaafe- 
rufHI^yi  before  ttbis  traruaotion  took  pkce,  aud  notice  <waa^ 
giy^^Oilo  the  defeadnDts  not  to  pay  dM  dmft  to  £911^/  but 
thifff  did  sp*  Si/waHi  l^cV%  assignee,  soedfiBrtbea»a(iM)t 
as^^omey^had  and  received  to  his  aae,>aiid  Beit  CX  Jw 
di^effted  the  jiury  to  find  lor  the  (daiatiff  if  tb^  tbtiught 
tha  itjraasaciJoa  beiireen  TempreU  aad  the  de&ndanca' 
dark  wa9  eqoiivaienti  tv  a  fiaasing  of  the  tnanqr^t  The  jury 
hawig  fiwod  for  the  plaiiitifl^it>ina9<Udy:afiilryfgiikieiBC 
on  ari»le  nm  for  a  new  triaU  thafctlaa  anigfiaciof  IJffiA 
migblt  .niainiain  an  action  agaiaet  the  defendaaa^«>fiBr 
money  had  and  received.     But  then  it  is  said  the  pre- 
seat  pliuntiiF  cannot  yaue,  l)eGftu«s  be  iCanconly  .cUdm  ^as 
assignee  of  Crassland  and  St^neiousei  und  tbat  a^ofaose 
in  ^tion  cannot  be  assigned.     That  is  uoddubtediy'tbe 
general  rujet     But  Cuxo9ky.  C/iadl€y^a\  fmd  IVikaKion 
▼.  Wfilkv(jif\  establish  beyond  all  doubt:  that  if  it>had  • 
beea  i^eed  in,  this  case  between  the  plaintifi^  Crosshuui 
and  Si^eAouse^  and  the  defendants^  Uiat  the  huter  j»boBld  • 
b^QOiM  the  debtoea  of  .the  piakitiff  for  the  SM/.  (which  ' 
wa&  the  iiUKk  owing  by  Crcssland  and  .Sivnekmutio  - 
hinO»  .the  .debt  due  from  Croedand  and  Aanciaiiir'toaba 
plaki^  would  have  been  exuagubhed^  and  t&e  {limnciff  < 
wQuld  .be  entitled  to. sue  the  deEmdantiP  fotfthat'sanu  • 
Now  there  WM  evidence  in  tbla  caae  to  -go  to  the  jiwy^  - 
that  t\\^(^  was  such  an. agreement^  ^nd^attbeplaimiff  • 
was  a  party  to  it.  The  plaintiff  having  lodged  the  order 

(o)    9B.iC.59U     '  (6)4^.^0.168. 


Diarov* 
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18M.        for  paymeDt  with  the  defendants,  maj  have  agreed  with 
„  them  to  look  to  them  as  his  debtors  for  the  amount 

Fairus 

j^gaUtt  mentioned  in  those  orders,  and  the  fact  of  their  having 
represented  to  Cropland  that  they  (the  defendants)  were 
responsible  to  the  plaintiff  for  the  amount  of  those  orders 
was  evidence  to  go  to  the  jury  that  they  had  promised  the 
plaintiff  to  pay  him  the  sums  owing  to  him  by  Crasdand 
and  Stonehouse^  and  that  the  plaintiff  had  agreed  to  take 
the  defendants  as  his  debtors;  and  if  that  be.  so,  it  is 
quite  clear  that  the  debt  owing  by  Crossland  and  Skme- 
house  was  extinguished,  and  the  extinguishment  of  that 
debt  is  a  good  consideration  for  the  defendants*  promise. 
Besides,  here  Crossland  and  Sionehouse  could  not  revoke 
the  order,  after  the  defendants  acknowledged  that  they 
were  responsible  to  the  plaintifi,  Hodgson  v*  Anders 
(a). 


Sir  J.  SearkU  and  Conufn  contril  were  stopped  by  the 
Court 

Lord  Tekterdxk  C.  X  It  is  a  general  rule  of  law, 
that  a  diose  in  action  cannot  be  assigned.  There 
is,  however,  an  exception  to  that  rule.  It  has  been 
held  that  where  it  has  been  admitted  and  agreed  beyond 
dispute  that  a  defined  and  ascertained  sum  is  du^  from 
A.  to  B^  and  that  a  larger  sum  is  due  from  C  to  A^ 
and  the  three  agree  that  C.  shall  be  JB.'s  debtor,  instead  of 
A^  and  CL  promises  to  pay  B^  the  amount  owing  to  him 
by  ^.,  an  action  will  lie  by  B.  against  C*  Her^  at  the 
time  when  the  defendants  were  supposed  to  have  ad- 
nitted  that  they  were  responsible  to  the  |daiiitifl^  there 
waa  nol  any  defined  and  ascertained  sam  dnafinooi  tiMm 
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to  Crosdnmd  vtli4  SM^hmae.  '  <Si%sgxthd  thek  >  iiMi'-  Ab  T^^^^. 
deftudnntt'  fbf  alh^th^r  fidviitiGte;  WliMh  4tey  4%ffis^^  «^^ 
becttu^e^theyltdd^fti^iii  fBy<H]i''Of*tlib^|)til!M}ff^*{itf  ^^a,*ni< 
payniMf  W 'b«i«  'thM  dodl.  Btft' Mn  cdti^titf^'tHHi 
thifl«tifti^<#teMiMMAi^frbtfiti^bm  ibX»6sAtm^&^Jkiitie^ 
house.*  It  tnighlf  i^fterwahte  hat«  beet^  to  bM6tli6'dti(S 
in  iIm  progt^eM  of  ibe-  work,  utiiich  wafer  hta  at'^tikftt 
tiiM  «6iB{deted.  It  laj^  upon  tbe  plaintifl^  W  tMfer  Ixy 
bring  Mmself  Within  the  caiies  whidk  foi*fn  ei^tj^rfas  tir 
tbe  gebtirat' i^le,  to  6hew  diat  at  thfe^  thii^  i/h%tt''€tili 
defemiaiitff  ai<e  supposed  to  have  plV)Itife^d%)'p&y'lM^!^ 
the  d^bt  owing  to  him  hj  Cro^dand  nttd'SH^kOt^ 
there  was  a  debt  ascertained  to  be  due  to^tfteiflt'Vhoiii 
the  defendants.  Not  haVin^  done  'ioV'^lie^likd'  iHMf 
brought  {lims^lf  #itbin  ^  exception  t6tf^  gei^^ 
rule,  and,  therefore,  the  rule  for  a  nonsuit  miijt  Wf 
made  absolute. 

•  •    Ttea<f*«ftsdMfte. 
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1828. 


Wednesday, 
June  18th. 


fiiOGs  and  Others,  Assignees  of  Collier,  a 
Bankrupt,  against  Fellows,  surviving  Partner 
of  Tatlock. 


A  SSUMPSIT  for  money  had  and  received  by  the 


defendant  and  Tailock  in  his  lifetime,  to  the  use  of 


1821,  A.^  a 
trader,  being 
indebted  to  B» 

and  c,  then  in  the  plaintiffs  as  assignees  of  Collier,  Plea,  the  general 
about  to  sepa-**  issue.  At  the  trial  before  Lord  Tenterden  C.  J.  at  die 
wirnSTofat-  I^ondon  Sittings  after  Michaelmas  term  1827,  it  appeared 
*^™mlnt  r?"  ***  *^  ^^  ^^^^>  *®  bankrupt  dishonoured  a  bill  for 
fttaiments  to  ^.  32 1/.  which  he  had  accepted  for  the  accommodation  of 

alone,  who  ■ 

knew  that  A.      WhittOH  and  Co.,  and  which  they  had  indorsed  to  the 

was  then  in-  .... 

solvent.    In  defendant  and  Tatlockj  who  then  carried  on  business  in 

committed  an  Copartnership.      Tatlock  pressed  Collier  for  payment, 

ruptcy;  and  in  ^"d  not  being  able  to  obtain  it,  demanded  security,  and 

BJ^d^Xe  ^^  ^^^  ^^^  ^^  August  1821,  Collier  consented  to  give  a 

sent  goods  to  warrant  of  attorney  to  secure  payment  by  instalments ; 

the  warehou&e  •'  r  ^  ^  » 

of  B.  and  c.  as  and  this  security  was  criven  to  Tailock  alone,  because  at 

a  further  secu-  . 

rity  for  the        that  time  a  dissolution  of  the  partnership  between  him 

d^t.     In  Dc' 

eember,  B,  and  and  the  defendant  was  contemplated,  and  whicli  was 
partnership.       Carried  into  effect  on  the  1st  of  January  1822.     The 

and  the  former 
afterwards  re- 
ceived from  A. 


terms  of  the  dissolution  were  not  proved.     In  October 
wilS  wmslf   ^^21,  CoUier  committed  an  act  of  bankruptcy.     This 

money  on  ac- 
count of  the 
warrant  of  at- 
torney, and 
also  sold  the 
goods,  towards 
satisfaction  of 
the  debt.     A 
commission  of 
bankrupt  issued 

against  A,  in  January  1823,  and  in  November  of  that  year  B.  died  :  Held,  that  A.*%  asdg- 
nees  might  recover  from  C.  the  money  paid  by  A>  on  the  warrant  of  attorney  by  an  action 
for  money  had  and  rectived,  and  the  value  of  the  goods  by  an  action  of  trover. 

to 


was  not  known  to  the  defendant  or  Tatlock  s  but  the 
latter  at  that  time  knew  Collier  was  insolvent,  and  find- 
ing him  not  punctual  in  paying  the  instalments  as  they 
became  due  on  the  warrant  of  attorney,  demanded  fur- 
ther security;  and  in  November  1821,  CoUier  sent  goods 
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to  a  coDsiderable  amount  to  the  warehouse  of  Felices       1828. 
and  Tailock^  which  remained  there  at  the  time  of  the        ,» 
dissolution  of  partnership  between  them.     In  Februari/        agamai 
and  March  1822,  Tailock  received  from  CMiery  on  ac- 
count of  the  debt  secured  by  the  warrant  of  attorney, 
110/.,  and,  in  Michaelmas  term  1822,  he  entered  up 
judgment,  and  issued  a  fieri  facias  thereon,  against  Cot* 
lier^s  goods,  under  which  he  received  a  further  sum  of 
4i/.     A  commission  of  bankrupt  issued  against  Collier 
on  the  7th  Javuary  182S,  nnder  which  the  plaintiffs 
were  chosen  assignees.     Tailock  died  in  Nooember  1823. 
For  the  defendant  it  was  contended,  that  these  payments 
being  received  by  Tailock  under  the  warrant  of  attorney 
which  was  given  to  him  alone,  were  not  payments  to 
the  defendant,  and  that  the  action  should  have  been 
brought,  not  against  him,  but  against  the  personal  re- 
presentative of  Tailock.    Lord  Tenterden  thought  the 
plaintiff  were  entitled  to  recover  the  two  sums  of  110/. 
and  44/.,  and  directed  the  jury  to  find  a  verdict  accord- 
ingly, but  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit     A  rule  nisi  for  that  purpose  was  obtained  in 
Hilary  term,  against  which, 

Sir  cT".  Scarlett  and  Richards  shewed  cause.  There 
is  no  doubt  that  the  debt  was  originally  due  from  Collier 
to  Fellows  and  Tailock^  and  it  was  decided  yesterday,  in 
Fairlie  v.  Denton^  that  a  debt  cannot  be  assigned.  It 
does  not  appear  that  any  new  arrangement  was  made  by 
all  the  three  parties.  Suppose^  however,  the  warrant  of 
attorney  was  given  to  Tailock  alone,  because  the  part* 
nership  was  about  to  be  dissolved,  and  he  was  to  pay 
and  receive  all  monies  on  account  of  the  concern,  still  it 
was  to  secure  a  partnership  debt,  and  any  payment  on 

D  d  2  thalt 
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1826*       that  security  lx>  him  would  b^  on  aocomt  of  bMh,  and 
to  the  credit  of  both. 


Bmoi 

dgaina 
Fkllows, 


Denman  and  Alderson  contriL  The  plakitifi  in  thb 
action  seek  to  charge  the  defendant  with  money  impro<« 
perly  received  by  Tailoekj  after  they  had  dissolved  part* 
nership.  He  received  it  on  a  security  given  to  himself 
alonC)  although  for  a  debt  originally  due  to  both ;  and 
it  does  not  appear  that  this  was  done  by  the  aathority 
or  consent  of  the  defendant.  In  Kilgour  v.  FinfysoUi 
and  others  (a),  it  appeared  that  Fifilyson^  afler  having 
dissolved  partnership  with  his  co-defendants,  indorsed  a 
bill  in  the  names  of  the  firm,  got  it  discounted  by  the 
plaintiff,  and  applied  the  proceeds  in  discharge  of  a  debt 
due  from  the  partnership,  and  yet  it  was  held,  that  the 
plaintiff  could  not  recover  against  the  other  parties^ 
because  it  did  not  appear  that  FitUj/scm  was  authorized 
by  them  to  raise  the  money  and  apply  it  in  that  man- 
ner. Here  Tatlock  was  not  authorized  by  the  defendant 
to  receive  the  money  in  question,  and  there  was  no 
proof  of  the  manner  in  which  he  applied  it 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  this 
rule  must  be  discharged.  It  appeared  in  evidence  at 
the  trial,  that  Collier  was  indebted  to  Tatlock  and  the 
defendant,  on  a  bill  of  exchange  which  be  was  unable  to 
pay  when  it  became  due.  He  was  then  informed  of  an 
intended  dissolution  of  partnership  t)etween  the  defend- 
ant and  Tatlockj  and  upon  the  application  of  the  latter, 
who  appears  to  have  managed  the  concerns,  a  warrant 
of  attorney  was  given  to  him  alone  in  August  1821. 

(o)  1  H.  m.  155. 

The 


IN  TU  Ninth  Yzar  or  GE0B6E  IV. 


f05 


The  partnership,  however,  was  not  dissolved  until  the 
.last  day  of  that  year,  and  if  an  action  had  been  com- 
menced by  both  partners  to  recover  the  debt  immedi- 
ately after  the  warrant  of  attorney  was  given,  there  can 
be  no  doubt  that  they  might  have  recovered*  In  the 
month  of  October,  CoUier  committed  an  act  of  hank- 
rapljcy ;  after  tba^  and  after  the  dissolution  of  partner^ 
ship*  the  money  in  qu^tion  was  paid  to  T^tlock.  Thp 
terms  upon  which  the  dissolution  took  place  were  nqt 
in  evidence,  but  if  they  contained  any  stipulation  th%t 
could  have  had  the  effect  of  exonerating  the  defendant 
from  bis  liability,  that  should  have  been  shewn  by  him. 
In  the  absence  of  any  such  proof,  I  think  that  payment 
to  ope  infas  in  law  payment  to  both,  and  that  the  money 
received  after  the  act  of  bankruptcy  may  be  recovered 
from  the  defendant 


182& 


BlOQf 

againH 

FsLLOWfc 


Batlet  J.  The  money  was  paid  in  respect  of  a  debt 
due  to  the  partnership ;  both  the  partners  were,  ther&- 
fi)|re,  priin&  itcie  liable  to  refund  it  to  the  assignees  of 
the  bankrupt  If  there  had  been  a  bargain  between 
Tailock  and  the  defendant,  which  made  it  the  receipt  of 
TaUock  alone,  that  should  have  been  proved  by  the 
defendant  The  warrant  of  attorney  was  not,  of  itself^ 
sufficient  to  make  that  out  in  the  absence  of  any  evidence 
that  Tailock  was  to  retain  the  money  to  his  own  use. 


HoLROYD  J.  A  judgment  taken  by  one  of  two  joint 
creditors,  does  not  extinguish  the  debt,  unless  it  be 
clearly  taken  with  the  concurrence  of  both.  The  debt, 
therefore,  in  the  present  case,  remained  due  to  the  de- 
fendant jointly  with  Tatlock,  notwithstanding  the  warrant 
of  attorney. 

D  d  S  Little- 
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1828.  LiTTLEDALE  J.  concurred. 


Biggs 

agoinst 
Fellows. 


Rule  discharged. 

There  was  also  an  action  of  trover  between  the  same 
parties,  brought  to  recover  the  value  of  the  goods  depo- 
sited by  Collier  with  Tatlock  and  the  defendant,  as  men- 
tioned in  the  former  case,  and  sold  by  Tatiock  after  the 
dissolution  of  partnership.  In  this  case  also,  a  rule  for 
entering  a  nonsuit  had  been  granted,  and,  after  the  former 
case  had  been  disposed  of, 

Denrnan  was  called  upon  to  support  his  rule;  and  he 
contended  that  the  sale  by  Tatlock^  afi»r  the  dissolution, 
was  a  wrongful  act,  for  which  he  alone  and  not  the 
defendant  was  responsible. 

Lord  Tenterden  C.  J.  The  goods  were  originally 
deposited  with  Tatlock  and  the  defendant,  and  they  con- 
tinued to  be  identified  with  respect  to  those  goods  from 
that  time  down  to  the  time  of  the  sale.  The  plaintifis, 
therefore,  are  entitled  to  retain  the  verdict. 

Rule  discharged. 


IN  THE  Ninth  Year  ov  GEORGE  IV.  407 


1828. 


Edmonds  against  Lowe.  wedne$dny, 

JunelSib, 

A  SSUMPSIT  by  the  indorsee  of  a  bill  of  exchange  In  an  actum  bj 

JLJL.  t  M  the  indoraea 

for  198/.9  drawn  by  the  defendant  upon  one  Benze*  against  the 
vtlkf  and  accepted  by  him,  and  indorsed  by  the  de«  it^^euJdbj* 
fendant.     Plea,  the  general  issue.     At  the  trial  before  J^^^IJ ^^  had 
Lord  Tenterden  C.  J.,  at  the  London  sittings,  after  last  "c«^«l  «^^  ^^ 

'  B  '  tiie  acceptor  in 

Michaelmas  term,  the  plaintiff  proved  the  acceptance,  discharge  of  a 

^  '^  *^  debt  due  from 

indorsement,  and  dishonour  of  the  bill.    On  cross  ex-  him.    For  the 

defendant,  it 

amination  of  his  witness  it  appeared  that  he  before  held  was  suted  that 
a  check  for  70/.,  drawn  by  Benzevilley  which  had  been  accepted  in  dit- 
dishonoured,  and  that  BenzeviUe  brought  the  bill  in  ofadebtdnT 
question,  and  asked  the  plaintiff  to  exchange  drafts  with  ^^^^^^ 
him,  which  was  done.     For  the  defendant  it  was  stated,  f]  ***•]  '^  ^ 

indorsed  and 

that  BenzeviUe  being  indebted  to  the  defendant  in  the  delivered  to  the 

acceptor*  in 

sum  of  350/.,  the  bill  in  question  was  accepted  by  him  order  that  he 

might  get  it 

for  a  part  of  that  debt,  and  he  offered  to  get  it  dis-  discounted,  and 
counted.    In  order  that  he  might  do  so,  the  defendant  yered  it  to  Uie 
indorsed  the  bill,  and  delivered  it  to  BenzeviUe^  who  5^ndkiwi,"£S 
carried  it  to  the  plamtiff  (a  bill  broker),  and  told  him,  j![^' j?^'j^ 
that  the  defendant  wanted  cash  for  it,  and  that  if  tie  might  retain 

^  *'  outofittlie 

mndd  procure  cash  for  it^  he  might  retain  out  of  the  amount  of  the 

,  ,  debt  dueto  him 

proceeds  70/.,  which  BenzeviUe  owed  him.     The  plaintiff  from  the  aoccpy. 

tor»  but  that  nh 

took  the  bill  upon  those  terms,  but  never  got  it  dis-  neferdidg^t 
counted,  and  never  gave  any  value  for  it.    BenzeviUe  biU:  Held, 
was  called  as  a  witness  to  prove  these  facts,  but  was  ^rMwid*^^  ' 

objected  to  on  the  ground  of  interest,  and  rejected,  ^^^^^^^  I 

facts;  foral-  i 

though  he  was  uninterested  as  to  the  amount  sought  to  be  recovered  on  the  billy  he  was 
interested  as  to  the  costs  against  which  he  would  hate  to  indemnify  the  defendant,  if  th« 
plaintiff  obtuaed  a  rerdict.  | 

D  d  4  where- 
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1828.       whereupon  the  plaintiff  obtained  a  verdict.     In  Hilary 
term  a  rule  nisi  for  a  new  trial  was  obtained ;  and  now 


Edmohos 
against 
Xfowx*. 


Sir  J»  Scarlett  and  Patteson  shewed  cause.  Benze^ 
vitte  was  interested  in  the  event  of  the  cause.  The 
plaintiff  was,  according  to  his  own  case,  eutiflf^  to 
recpyer  70/.  on  the  bill,  as  to  that  sum  the  acq^tor  was» 
perb^s,  indijSbrent,  but  if  the  plaintiff  recovered,  he 
would  be  liable  over  to  the  defendantf  not  only  for  tfa^ 
amount  of  the  verdict,  but  for  the  costs  also,  whereas,  if 
the  defendant  succeeded,  he  {Benzeville)  would  only  be 
liable  to  the  plaintiff  for  the  702. 

Denman  and  Chitti/  contrk.  Benzevillep  in  bis  ne^ 
tiation^  with  the  plaintiff  for  the  discount  of  this  biU^ 
acted  i^  agent  for  the  defendant  Now  the  servants  of 
tradesnjen  who  deliver  goods,  and  other  agents  whp 
alone  have  ^knowledge  of  the  transactions  in  dispute 
are  constantly  admitted  to  give  evidence  ex  necessitate^ 
although,  strictly  speaking,  they  are  interested  in  th^ 
resuljt  of  th^  action. 

Lord  T^N^BRDEN  C.  J.  I  am  of  opinion  that  the 
testimony  of  Benzeville  was  properly  rejected.  It  ap- 
peared by  the  statement  of  the  defendant's  counsel  that 
Benzeville  was  answerable  for  the  payment  of  the  bill  by 
himself  and  there  was  an  implied  undertaking  by  him 
to  indemnify  Lmoe.  He  was,  therefore,  interested  in 
the  result  of  the  actiop.  Inasmuch  as  the  costs,  if  the 
plaintiff  ^lucceeded^  would  ultimately  fall  upon  himself. 
But  it  has  been  argued,  that  he  was  excepted  out  of  the 
general  rule  by  reason  of  his  employment  as  agent  for 
Z^me  s  that,  however,  applies  only  to  agents  employed 

in 
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in  the  ordinary  transactions  of  commerce,  then  they  are^        1 828. 
ex  necessitate,  excepted  out  of  the  rule,  and  admitted  to       —^ 
give  evidence,  but  here  BetaeoUl^s  only  connexion  with       <minH 
or  agency  for  Zkno^,  arose  out  of  the, transaction  in 
question;   he  was  not^  therefore^   competent  to  |^ve 
evidence. 

The  rule  for  a  new  trial  was  ultimately  made 

absolute^  upon  reading  certain  affidavits  put 

in  by  the  defendant. 


Ex  parte  Gregory.  Thmday^ 

June  19tb. 

JOALGUY  moved  for  leave  to  jenter  up  judgment  on 
an  old  warrant  of  attorney,  given  as  a  collateral 
security,  together  with  a  mortgage.  The  affidavit  on 
which  the  motion  was  founded  was  entitled  ^*  In  the 
King's  Bench,"  but  not  in  any  cause. 

Per  Curiam*     As  there  is  not,  in  fact,  any  cause  in 
court,  the  title  of  the  affidavit  is  sufficient. 

Motion  granted. 


Cole  et  Ux.  against  Robert  Eajole  and  Otliers.  Tkunday, 

^  June  19th. 

HTRESP ASS  for  breaking  and  entering  the  dwelling  Thestot.8^^6. 

house  of  the  wife  dum  sola,  and  expeihng  her  gives  treble 
therefrom.     The  first  count  was  framed  on  the  stat.  ^J^^j^* 

by  a  forcible 
entry  and  ezpultioDi  applies  only  to  persons  ba?ing  the  freehold ;  for  the  remedy  is  gi? en 
against  the  disteitor, 

SH.6. 


COUK    * 

agamti 
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1B2B.  8  H.  6.  c.  9.,  and  stated  that  the  wife  "  was  possessed  df 
the  dwelHog  hovse,  as  tenant  thereof  to  T.IL  Eagle,  for 
so  long  a  time  as  they  should  respectivelj  please^''  that 
defiendants,  with  a  strong  hand,  entered  the  liouse,  and 
eiqpeUed  hier.  .  There  were  other  counts  in  trespass  in 
the  ordinary  form*  The  defendants  pleaded  the  general 
issue.  At  the  trial  a  verdict  was  found  for  the  plaintifis, 
with  SL  damages,  and  judgment  was  entered  up 
generally  for  that  sum  and  treble  costs,  which  were 
allowed  by  the  Master  on  the  ground  that  the  plaintifis 
were  entitled  to  them  under  the  8  H.  6.  c.  9.  s.  6.     A 

role  nisi  for  a  review  of  the  Master's  taxation  having 

» 

be^n  obtained, 

JP.  Kelly  shewed  cause.  By  the  stat.  S  H.6.C.9,  s»  6. 
it  was  enacted,  that  a  person  put  out,  or  disseised  of  any 
lands  in  a  forcible  manner,  may  have  assise  of  novel 
dissebin,  or  a  writ  of  trespass,  and  if  the  party  recover, 
he  shall  have  treble  damages  against  the  defendant. 
Here  then  the  plaintii&  were  entitled  to  treble  damages, 
and,  consequendy,  to  treble  costs,  Pilfbld's  case  (a). 
It  is  true  that  judgment  has  been  entered  up  for  single 
damages  only,  and  the  plaintiffs  may  be  considered  as 
having  waived  the  treble  damages,  but  that  does  not 
deprive  them  of  their  right  to  treble  costs. 

Wightman  contra.     The  first  count  only  was  framed 
upon  the  statute,  and  the  damages  were  taken  generally, 
upon  the  whole  declaration.     The  plaintifis,  therefore, 
had  no  right  to  enter  up  judgment  for  treble  damages, 
and,  consequently,   had  no  right  to  more  than  single 

• 

(a)  10  Co.  116. 

costs; 
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costs;  for  they  can  only  have  treble  costs  as  incident  to       1828. 
treble  damages.     Bat,  supposing  that  not  to  be  a  suffi^ 


cient  answer,  the  statute  8  H.  6.  does  not  apply  to  this  ^i 
ca"^  the  wife  was  at  most  only  tenant  from  year  to*ycar^ 
and  the  statute  applies  only  to  parties  forcibly  dbpos* 
sessed  of  a  freehold.  The  words  in  s.  6.  are,  that  *^  the 
party  grieved  shall  have  assise  of  novel  disseisin,  or  a 
writ  of  trespass  against  such  disseisor  J*  He  was  then 
stopped  by  the  Court 

Lord  Tentbrden  C.  J.  I  think  it  is  quite  plttn  that 
the  statute  was  intended  to  apply  to  those  only  who 
have  the  freehold.  A  disseisor  is  one  who  takes  the  * 
freehold  :  and  this  is  easily  accounted  for ;  at  the  time 
when  the  statute  in  question  was  passed  no  tencmts  at 
will  or  from  year  to  year  were  known. 

Batlet  J.  The  case  of  Bex  v.  Ihrmy(a)  shews  that 
a  party  is  not  within  the  statute,  unless  he  has  the 
freehold. 

Rule  absolute  (b). 

(«)  1  Ld.  Raxfm.  610. 

(6)  See  FUz,  JV.  B,  560.  8th  edit.  Dalaber  t.  Lyiter,  2  Dyer,  14?. 
jtmmymouit  &«u  68.  pL  141*  AnonytnoHS,  I  Fntfr.  306.  3J9lilMr.7l« 
JUm  t.  fFannopf  Say,  142. 
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«'  • 


Thwrtday,  Magrave  agmMt  White. 

June  19th.  ^ 

Where  the  n[^HIS  was  vx  action  by  ihe  plaintiff  against  the  de- 
HouM  of  Com-  fencUnly  to  recover  the  expenses  incurred  by  him  in 
thaTa  cenid^  atte&4iog  as  a  witness  before-  an  election  committee  of 
•urn  WM  due  to  ^jj^  House  of  Commons. 

Am  J?. ,  *'  a  wit- 
ness summoned 
by  and  on  be- 
half of  CZ).,         StorUfi  HOW  moyed  for  leave  to  enter  up  judinnent 

one  of  the  fir-  .     .  f  *      o 

ting  memben     foT  tho  plaiotifi^  Upon  the  speaker's  certificate^  giv^n  in 

for  IhUMn,  to  n    ^  ^^  ^  rm  •  *• 

give  evidence  pMiBuaUce  of  the  59  6.  S.  c,  71.  The  certificate  was  9a 
tionrominit^  foUoiws;  <^  Wh^reas  T.JL  Esq.,  clerk-assbtant  to  th^ 
orf^d  jud^"'*  House  of  Commons,  and  S.  C.  Ctw  Esq.,  one  of  the 
teSiT  It  *^  niwters  of  the  High  Court  of  Chancery,  (who  weredqly 
a  D.  for  that    authorised  and  directed  by  me,  according  to  the  53  G.  3. 

sum  as  upon  a  ^         '  o 

warrant  of  at-    a.  71. 9  tntttl|K],   ^  an  act  for  amending  and  rendering 

lorney,  the  cer- 

tibcate  being      moTe  efioQftual  the  laws  for  the  trials  of  controverted 

held  conclusive  r  i_  .  •  i« 

as  to  the  fact  of  Qlections^  and  returns  of  members  to  serve  la  parlia? 
ing beenTumT*  QMit,'  to  examipe  and  tax  the  costs  and  expenses  of 
~°^^  S!  1*^*  C*  If-,  a  miness  summoned  by  and  m  behalf  of  U.  W.,  one 
held  a*^i?  rill  ^  ^*^  sitting  members  for  the  county  of  Dublin^  incurred 
to  witnesses      \^y  the  fl«d  C  M.  in  attendioe  as  a  witness  for  and  <m 

summoned  by  a 

sitting  member,  behalf  of  the  said  H.  W.y  to  give  evidence  before  the 
those  sum.  selcct  committee  appointed  to  tiy  and  determine  the 
petitioner.  *       merits  of  tlie  petition  of  G.  R.  and  others,  complaining 

of  an  undue  election  and  return  for  the  said  county  of 
DMin)y  have  examined  and  taxed  the  said  costs  and 
expenses  of  the  said  C.  M.j  and  have  reported  to  me  the 
taxed  amount  thereof;  such  examination  and  taxation 
having  been  attended  by  the  attomies  or  agents  of  the 
said  Cf  M.  and  H.  W.    Now  I  do  hereby  certify,  that  the 

said 
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said  taxed  costs  and  expenses  of  the  said  C  M.  do        1828. 

amoant  to  the  sum  of  47t,  which  snm  I  do  ben^by  cer-      ^  " 

tify  to  be  due  and  payable  from  and  by  the  said  H.  W.j        wnnu 

as  such  sitting  member  as  aforesaid,  to  the  said  C  M  as 

such  witness  as  aforesaid.     And  I  do  hereby  further  cer- 

tifyi  that  the  fees  due  and  payable  upon  sueh  ttfxatiod 

do  amount  to  9/.  145.  %d*^  whith   last^mentioiied  sum 

(making  together,  &c.)  I  fLo  further  certify  to  be  du^ 

and  payable  from  and  by  the  said  H.  W.  to  the  said 

C.  M.y  the  same  being  charged  against  the  party  at 

whose  instance  the  said  C.  M,  was  sammoned  to  attend 

the  said  select  committee,  but  which  sum  of  9L  14«j  BA 

I  do  lastly  tertify,  hath  in  the  first  instance  beefi  paid- 

by  the  said  C  M.  in  order  to  obtain  this  certificwte/' 

Signed  by  Charles  Manners  SuHcn^  speaker. 

By  the  seventh  section  of  the  statute  upon  which  the^ 
certificate  is  founded,  it  is  enaeted.  That  in  all  oaoeg 
where  any  question  shall  arise  as  to  the  anlOQttt  of  the 
reasonable  costs,  expenses^  or  fees  which  sball  be  due* 
and  payable  to  any .  witness  upon  the  trial  of  any  adok* 
petition,  the  speaker  shall  direct  them  to  be  taxtfd,  and 
give  a  certificate  of  the  amount  in  the  manner  diat  has  ^ 

been  pursued ;  and  by  s.  18.  it  is  (enacted,  *^  That  in  any 
action  which  shall  be  commenced  for  the  reoovei^  of 
any  costs,  expenses,  or  fees  which  sball  hate'betsn  oerti^ 
fied  by  the  speaker,  the  certificate  shall  have  the  force 
and  efieot  of  a  warrant  of  attorney ;  and  the  court  ift 
which  the  action  is  brought,  shall,  upon  prodiieti«i  of 
the  certificate,  enter  up  judgment  for  the  sum  therem 
mentioned.*'  These  two  sections  are  general  in  their 
terms,  and  apply  to  all  wHneases,  whether  summoned 
on  behalf  of  the  petitioner  or  the  sitting  member.  The 
speaker,  therefore^  had,  under  the  seventh  Section,  po#er 

to 
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• 

]  $28.        to  grant  the  certificate  in  question,  and  by  the  thirteenth 
^^^^      section,  AuCourtareempoweredtoactuponthespeaker's 
asamtt        certifioale  whensoever  he  is  authorized  to  irrant  it 

Adam  and  Law  contril.  Supposing  the  statute  5S  G.  3. 
to  extend  to  witnesses  summoned  on  behalf  of  a  sitting 
member,  still,  in  the  present  case,  the  Court  cannot 
grant  this  motion,  for  there  is  no  proof  that  the  party 
applying  was  summoned.  [Lord  TerUerden  C.  J.  It 
is  stated  on  the  face  of  the  certificate  that  he  was  sum- 
moned.] An  order  for  the  taxation  of  costs  under  this 
stMute,  is  always  miade  by  the  speaker  on  a  mere  sug- 
gestion that  the  party  was  summoned.  Nor  has  the 
q>eaker  authority  to  inquire  into  the  fact,  or  to  direct  an 
inquiry;  his  power  under  this  statute  is  confined  to 
cases  where  the  amount  payable  is  the  only  thing  in  dis- 
pute. With  respect  to  the  other  question,  it  seems  that 
the  legislature  never  intended  to  provide  this  summary 
reiiiedy  against  the  sitting  member.  The  main  object 
of  the  act  seems  to  have  been,  to  secure  the  payment  of 
costs  occasioned  by  frivolous  and  vexatious  petitions. 
The  28  G.  S.  c.  52.  provided  for  the  payment,  by  the 
petitioner,  of  the  costs  incurred  by  the  sitting  member. 
This  statute  extends  the  remedy .tp  witnesses  summoned 
by  the  petitionerr  Sect.  7«,  although  general  in  its  terms^ 
and  speaking  of  all  cases  and  any  witness,  refers  to  the 
28  G.  3v>^<52.,  which  affected  petitioners  only.  [Lord 
TetUerdpt  C.  J.  The  reference  is  only  as  to  the  mode 
of  taxing  the  costs.]  The  preamble  to  the  third  section 
is  as  general  as  the  words  of  the  seventh — **  And  whereas 
it  is  expedient  that  provision  shall  be  made  to  ensure 
the  more  punctual  payment  of  all  costs,  expenses,  and 
fees  which  may  become  due  to  witnesses}  officers  of  the 

house^ 


lyjiiTE. 
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house,  and  parties,  by  reason  of  the  trial  of  controverted        1 828* 
elections;"   and  yet,  the  enactment  which  ibUovs  is        ' 

^  .If  AO  EATS 

clearly  confined  to  petitioners  only.  The  geo^rality  of  «Mnm« 
the  description,  therefore,  in  the  seventh  section,  is  not 
sufficient  to  shew  that  it  was  meant  to  apply  to  tb€.  sit- 
ting member.  In  the  thirteenth  section,  ako^  the- ex- 
pression **any  action"  occurs,  but  that  does  not  vary 
the  argument,  for  its  operation  is  expressly  confined  to 
cases  in  which  the  former  parts  of  the  statute  authorize 
the  giving  a  certificate. 

Starkie  in  reply.  There  is  no  doubt  that  the  speaker 
has  authority  to  decide  whether  a  person  has  been  sum- 
moned as  a  witness  for  a  petitioner ;  he  must,  therefore, 
have  the  power  in  the  case  of  a  witness  ibr  a  <i$ittiog 
member,  for  the  objection,  if  good  for  any  tbifig^. applies 
equally  to  both  cases. 

Lord  Tenterden  C.  J.  I  am  of  opinion*  that  upon 
the  production  of  the  speaker's  certificate^  we  ar^  bound 
to  order  judgment  to  be  entered  for  the  amouxii. certified 
to  be  due.  Two  objections  have  been  taken  to  this 
course :  First,  that  the  certificate  may  liave  been  grantqi 
without  a  due  inquiry  as  to  whether  the  witn^s  was  sum- 
moned; and  that  the  speaker  had  no  power  to  make 
such  inquiry ;  and  this  would  apply  equally  to  all  wit- 
nesses, either  for  the  petitioner  or  sitting  member.  , 
think,  we  are  bound  to  assume  that  the  speaker  wiU  not 
certify  that  costs  have  been  taxed  to  a  witness  ^im- 
monedj  unless  he  has  had  due  proof  before  him  that  the 
witness  was  summoned.  If  the  practice  suggested  be 
usual,  which  we  cannot  assume,  application  ^ihould  be 
made  to  the  speaker  to  correct  it. 

As 
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1898.  As  Co  the  other  objeclioQ»  via.  thai  ihefittttute  applies 


Maokatx      ^^^y  ^  wiinesscs  sommoned.  for  the  peUtioCifr,  I* think 
^^        it  is  not  so  limited.    In  the  seventh tseclioHiWeJBiid  the 

WHirr. 

general  tenns  all  cases,  and  an//  'mUne$s;  .hut'irwe,jcould 
see  dearly  by  other  parts  of  the  staAiil^  thiitlhose 
words  were  intended  to  apply  only  to  wipiess^  for  ihe 
petitioner^  we  oogbt  to  g^ve  th^m  that.  01019  dillttted 
construction.  I  ani»  however^  at  a  loss^to -fii4!  any 
thing  in  the  statute  shewing  such  an  intmticui.  The 
preamble  to  the  ihicd  section  has  been  reli^  oii  to  shew 
that  j^eral  words  may  have  the  limited;  sen^  coqt^ded 
for,  iqasrouch  as  that  preamble^  in  term^.  extends  ft>  all 
cases»  whereas  the  enactment  that  follows  is  coMiifined  to 
the  petitioner  only.  But  \  am  not  aware,  of  «py  rale  of 
construction  that  confines  the  application  of  a  preamble 
to  the  section  immediately  following.  If  that  had  been 
intended}  X  should  have  expected  the  recital  to  have*  ap- 
plied to  costs  and  expenses  <<  payable  by  th^  peljitioner," 
and  not  generally,  to  those  ^^  becoming  due  by  reason 
of  controverted  elections.''  But  the  woods  of  the  ^venth 
section  are  as  .general  as  those  of  this  preamble,  and  as 
there  is  no  rule  confining  the  application  of  it  to  the 
third  section,  I  think  it  may  with  propriety  be  applied 
to  the  seventh  also ;  and  that,  taking  the  preamble  and 
that  section  tdgecher/  it  is  clear,  that  the'sidtato  was  in- 
tended to  apply  to  costs  and  expenses  becoming  due  firom 
the  sitting  member  as  well  as  the  petitioner. 

Baylet  J.  The  real  question  is,  Whether  this  sum- 
mary remedy  for  their  expenses  is  to  be  given, to  wit- 
nesses summoned  for  a  petitioner,  and  not  to  those 
summoned  for  the  sitting  member.  The  supposed 
difficulty  as  to  the  proof  of  summons  applies  equally  to 

both 
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both ;  but  I  think  the  certificate  is  conclasive  as  to  that       1828. 
point.    ThcDi  as  to  the  other  question^  it  s^ms  t6  me  . 

Mag  RAYS 

that  the  recital  before  the  third  section  is  applicable  tb  ^amu 
the  seventh,  and  that  botli  being  general  in  their  terms, 
there  is  nothing  to  shew  an  intention  to  confine  their 
operation  to  one  class  of  witnessed  only,  ^gain,  the 
twelfth  section  provides  a  specific  remedy  lor  witnesses 
on  behalf  of  the  petitioner,  by  forfeiture  of  his  recog- 
nizuices;  the  thirteenth  section  is,  therefore^  of  com- 
paratively small  importance  to  them ;  but  if  it  does  not 
extend  to  the  sitting  roember*s  witnesses,  the  statute  has 
made  no  provision  in  thdr  behalf.  I  cannot,  therieibre^ 
entertain  a  donbt  that  we  ought  to  order  judgment  to 
be  entered  up  for  the  amount  certified  to  be  due  in  this 
instance. 

HoLROYO  J.,  not  having  been  present  during  the 
argument,  declined  giving  any  opinion. 

LiTTLEDALB  J.  coucurred. 

Jaotion  granted. 


The  Kino  against  Sutton  and  Otbers.         J^^^jr, 

TNDICTMENT  for  a  conspiracy.  Plea,  not  guilty.  At  AiientgeiBa 
the  trial  before  Lord  Tenterden  C.  J.,  at  the  London  db^ienge  to  a 
sittings  after  last  Hilary  term,  Suttonj  and  some  other  thriptft^haa 
defendants,  were  found  guilty,  others  were  acquitted.  "^Si^"hi? 
The  parties  convicted  being  now  brought  up  for  judg-  ^^"JJ^' "^ 

menK  cannot  aftop- 

wardi  make  the 
objectioo.  Semble,  That  uiice  the  7  &  4.  c.6a  c  27,  alienage  u  not  a  ground  eTen  of 
challenge  to  a  spedal  juror. 

Vol.  VIIL  E  e  Denman^ 
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1828.  •  2)fni7iaii^  on.. behalf  of  Sf<^/^rP)ioy.9!4%.<>^xiew  trial, 
oa  ^  affidavit  that  fi  spciqialt  juror;i  ,who.  scyrvi^  W  .^'>® 

agahut  trial,  vfas  ani  alien,  .^nd  th^t  this  ii^pt.  was.p9jl; kpqyfA  to 
the  ^efcfpdanjt  i^i^til  ^fter  the  tpal .  ThQf6,|Gr44^^.f^<^p., 
for  consolidating  and.  a^e^diog  th^  l^l'^s  ^lafi^g.ito 
jurors  and  juries,  in  the  first  section  enacts,  that  every 
man.  (e^i^cept.as  thereinafter  eKO^>t^}  \>^g,^^^(f^er 
or  occupier.. of  certain  descriptions  of  pf<^r.ty.,Jt;h4ere 
specified,  shall  he  qualified  and  liable  to  ser^e  pa.  jf  ii|f|s. 
.In  5. 2.  ther^  are  certain  exemptions  from  .(hjs^lif^b^Ii^, 
and  s.  9*  |s  expi;essly  fipplicable  to  this  case :  **  ]E^r9yf4od 
also,  tha|;  i|o  man,  not  being  a  Qat^ral  born^pubj^f  pf 
the  king,  is  or  shall  be  .qualified  to  serve  on  JMri/^  or 
inquests^  except  only  in  the  cases  hereinailer,  ^^c^sly 
provided  fors"  which  exception  applies  to  jurl^^  de 
medietate.  The  subsequent  provisions  as^  to  special 
juries,  dp  not  introduce  any  new  deacription  of.  pei?^ns 
as  qualified  to  serve,  but  relti»  only  to  tbe.Q{i^04ff}Of 
selecting  special  juror^  out  of  the  general  d^crjp^pn 
before  g^ven.  [J3ay%  J,  What  is  the  eqUs^u^c^  if 
fi  person  npt  entitled  to  do  so,  serves  as  a  juiyinan  ?] 
The  decision  of  the  jury  is  void,  and  a  new  trial  niust 
be  granted,  JRex  v.  Tremeame  (a).  ^ 

T7i€   ScHcUor^General   (with    whom    was   Bosan- 

*  ■ 

quet  Serjt.)  contr^.  The  word  qualffkd  is  ,«|:qptl,i^,to 
aliens  in  the  third  section,  in  the  same  sense  in  which 
it  is  applied  to  other  persons  in  the  first  section.  Now 
by  the  twenty-seventh  section  it  is  enacted,  "  That  if  any 
man  shall  be  returned  as  a  juror  for  the  trial  of  any  issue 
in  any  of  the  courts  hereinbefore  mentioned,  who  shall 

(a)  5  if.  <{•  C.  254. 

not 


SUTTOX. 
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not  be  ^lijied  accordlhg  to  tldis  kct^  'M  Wdnt  of  sach       1^28. 
quilfficktioti' sBialr  b^  good  cause  df  bliallenge  ;**  an3  the     a-    ^ 
secBflii'bbncrudes  wltli  a  broviso  **  (htft'  nothing  (terem       againtt 
cciiHt^nfOTmbll  iextend  in  any' wise 'to  any  special'Jufor.'* 
(He^waS  tlieri'st6ppea  by  the  Coort:)  '      ' 

•    l:>V»     UW.^     #-'•'*•  '.        i   '  '  '         .      •     '    .        ...  'S'     '    '     ■     •      . 

^lAVd^itBirt^iioEN  C.J.  The  enactment  in  flie  27th 
section'  'of  tiiid  Statute  agrees  precisely  with  that  which 
had^ltefbre  lieeri  established  by  the  common  la^^  for  in 
CSyLit:  1^& b. 'h  is  stated  that  aliens  born' may  be 
challenged  propter  defectum  patriae.  '  Now,  1  iam  not 
aWilfe' that'a  Hew  trial  has  ever  been  granted  'oiiUhe 
grodhd'lliat  a  juror  was  liable  to  be  challenged,  if  the 
paitjr  hdd  an  opportunity  of  making  his  challenge. 
lii  ih^  ease  cited,  no  snch  opportunkjr  had  been 
afforded."'  We  ought  to  be  very  careful  hi  giving  way 
to  'jncIiFati'  application,  fot  If  We  musll  grant' k  tieW^  trial 
at  th'e^itistance  of  a  defendant  after  conviction,  wie  must, 
alsd,  -do  it  at  the  instance  of  a  prosecutor,  when  ^ere  has 
I)eebBh- acquittal;  imd  it  seems  to  me  thatj  without  a 
predcident,  we  ought  not  to  interfere  in  this  late  stage  df 
the  proceedings.  '  The  proviso  also,  at  the  end  of  the 
27th  section,  appears  to  have  the  effect  of  taking  sway 
even  this  right  of  challenge  in  the  case  of  a  special 
juror ;  probably  because  the  party  has  had  an  earlier 
opponi]rnrft}'^6f  making  the  objection. 

^"  '"  '■"  ^'^       ■  Rule  refused. 

!'    I    .     1 
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1828. 


.  I 


SkUurday, 
Jim«Sl8t« 

The8Ut.7&4. 
c.  74.  s.  23,, 
which  provides 
for  the  allow- 
ance  of  costs  to 
prosecutors  and 
witnesses  in 
certain  cases  of 
misdemeanor, 
does  not  apply 
where  the  in- 
dictment has 
been  removed 
into  K.  B.  bj 
certiorarL 


The  King  against  Richards  and  Others. 

IN  pursuance  oF  a  recognisance  entered  into  before 
Diagistrat9$|,  ^e  pro^fcutory  at  the  ^if^ter  sessions 
for  Sahpi  preferred  an  indictment  against  the  defendants 
for  »  riot$  and  the  grand  jury  ibayj;^,/<mo)d  itfMtnie 
bill,  he  afterwards  removed  it  into  this  coj^r^  by  cer- 
tiorarife  The  defendants  were  tried  and  C0Dvic(]i9d  «t  the 
last  Spring  assises  for  the  qouiN^  dl Salop^  Bpd,ia.£0^er 
term 

•  •  V 

Campbell  moved  feit  a  rivle  tp  shew  cai^^e.whg  the 
prosecutor  should  not  have  his  costs  allowed  under  the 
7G.4iM  c*64w  .5«.S8»»  by  which  it  wa^  ep^ctfd,,  ^^'l^'hat 
where  aDy.prosecator»  or  other  persop^sb^lf^ppear 
before  any  coiirt  on  reccgnieance  or  aui;ipcpqa  to  pro- 
secute or  give  evidence  against  any  person  indicfed  of 
any  assault  with  intent  to  commit  felony,  of  any  attempt 
to  commit  felony,  of  any  riot,  &c.|  every  such  court  is 
hereby  authorized  and  empowered  to  order  payment  of 
the  costs  and  expenses  of  the  prosecutor  and  witnesses 
for  the  prosecution,  together  with  a  eompeit6ati6n  for 
their  trouble  and  loss  of  time,  in  the  same  manner  as 
courts  are  hereinbefore  authorized  and  empowered  vto 
order  the  same  in  cases  of  felony." 


The  Court  took  dme  to  consider  of  the  appiieation, 
and  now 

Lord  TEiTTEitDEK  C.  Ji  said)   that  the  matter  had 
been  considered  by  the  twelve  Judges,  who  were  all  of 

opinion 
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opinion  that  the  act  does  not  apply  to  cases  where  the        1828. 
indictment  has  been  removed  into  the  Court  of  King's  ^ 

Bench  by  certiorari.  o^tmt 

RlCHAEDI* 

Rule  refused. 


.  .'} 


1 1 


MosES  against  Richardson.  Jibuday, 

^HE  defendant,  who  was  a  married  woman  at  the 
time  when  this  action  was  brought,  being  ssed  as  a 
feme  sole,  had  suffered  judgment  to  go  by  default^  and 
had  been  taken  in  execittiom 

Archbold  now  moved  to  discharge  her  out  of  custody, 
on  the  ground  that  she  was  a  married  woman. 

.  Lord  T£NT£Ri>£N  C.  J.  The  defendant  ought  not 
to  have  suffered  the  plaintiff  to  incur  the  expense  of  ex- 
ecating  a  writ  of  enquiry.  She  must  be  left  to  her  writ 
of  error. 

Rule  refused. 


MuBAAY  against  Reeves,  Gent,  one,  &c.    .  ^^^* 

A  SSUMPSIT  for  the  breach  of  an  agreement   Plea,  A.,  an  imoL. 
non-assumpsit     At  the  trial   before   Lord   Ten*  pcUtiooed  the 
terden  C.  J«,  at  die  Middlesex  sittings  after  Michaelmas  relief  of  ioiol. 

▼eot  debtori  to 
be'4iMlilim|d  ouJf  of  custody ;  and  hayipg  been  brought  up  before  that  court  to  be  eiamined» 
was  oppoM  Sy  J9. ,  A  creditor,  aod  remanded  to  a  future  day.  Before  that  day  arrived,  C,  who 
acted  aa  the  attorney  of  ^.,  In  consideration  of  ^.'s  withdrawiog  hia  opposition  to  ^.*8  dis- 
charge, undertook  that  B.  should  be  the  sole  assignee  of  A.^s  estate,  and  should  receiTe 
tool,  oatior  it  Within  ifatte  vmkt  frc«n  Us  jq^fiQiDtment :  Heidi  that  this  agTcementwaa 
coetraiy  to  the  policy  of  the  insolvent  act,  and  therefore  void. 

£  e  3  term 
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1828^  term  1827,  the  foUoiru^  af^otneil  tQ^  t)i«  Acts  of  the 

^^^^j,^  pa^s   Tbft  pblntiff iibad:ttecoiN»e€l^giiflg«f 

n^^  .i^^roncfqr  Sbearertxi  MSSi.    Thfi  Mttev  bwnffiimwd 


ib.:0tfooiti0a  at  the  sitic  of  the  plainiiffy  petjitibolMid]  the 

court,  for  Hhe  relief  of  insolvent  4ebt9fs  U)<  be.4is0h4^tged 

out.of  ^natody.    He  was  brought  up  ibr  itb^  {HtttMft^ 

on  the  2^l3t  of  Mj^  but  was  oppoaed  by  the  ptaiotiJOT, 

and  bjf  his  oansent,  it  was  referred  to  aa  offieerjpf  the 

court  to  examine  the  insolvent^  and  to  make<a  report^  to 

the  court.    The  insolvent  was  remanded  on  the  21st  of 

J9dy.    Before  that  day  the  following  agreement  (for  the 

breach  ef  which  the  present  acdon  was  brought)  was 

entered  toto  between  theplaintcfraiid  thedefeddanVtbe 

lattev  tJbenaktifig  as  the  attorney  oi Shearer,   **  Qaicopt 

dition  «f  MjP*  Murrojf  withdrawing  his  ppposiuon»  iMr. 

Beeves  vrill  undertake  ^  oonsent  that  Mr.  Murray  shall 

be  sole,  assignee  of  Mr*  5;^earrr's  estate  and  eSbots; 

and  tti'^uaraoliee  tliat  Mr.  Murtay^  as  assigncie,  shall 

receive.  902.  or  100/«  out  of  the  ins^vent's  estate  within 

three  weeks  frod)  his  appoidtment  as  assi^ee»  he  taking 

the  nee^sai^  ^pl  which  Mr.  Reeves  will  point  out  to 

him ;  and  aiso  to  guarantee  40/.  in  lieu  of  the  furBUiire 

and  effects,  whksh  the. assignee  is  entitled  to  as  vesting  »a 

the  ioscdyent  in  right  of  his  wif^  who  is  now  ji|  P^rU^^ 

On  thepnurt  of  the  defendant,  it  was  <3onteodti»,|:tiBt 

this  agreement  was  contrary  to  the  policy  of  the  lnw^ 

and  ISe^f^s.  JVioItace  {41)  was  dtedj.  wheie  »  pirqauBa 

havhig  been  made  by:  the  defendan>^  a&knd.i9t»  kjMkr 

rupt,  when  ly3  wa«  on  his  Jast  examikiatioiv  lbaljbl>  cM4 

sidenstm  that  the  asstgoees  ancl  oainmisairfiii^  ifiwld 

forbear  t^  examine  the'  bapknTupt  ^ooitcernjilg  lo^tain 


•  » 


.      fyi)  3  T.R.  17. 

sums 
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sums  of  money  with jvrhtdi  be^  was  cfaargedi  he,  defend-        1828. 
antr'^MuM^{W}E'thps^-siiRisj''thd'Ociuii|ibcid<thftit  the  con-       m^[J[7 
sid(jMlMa:JM«ifti  mdd,'  it  being  cotitMfy^  to>  tfate  poHoy  of      jy*»*^ 
the  bBtfkrapt  laws*     Lprd  T^mtirden  G.  Ji  w« '  kioHned 
to  4lririk  that  the  Odntract  between  MtctraytiXkd  Beeves 
was  {!kgal>  but  he*  reserve  die  p€fi»(^  and  a  i^rdict  was 
found  for  tile  plaintiiff  for  IO5/.5  with  libeftyio  tbe  de- 
fafiddnt  to  move  to  enter  a  nonsait     A  rale  nisi  having 
beett  obtained  fof*  that  purpose,  ' 

Campbell  and  fVifbf^m  on  a  (brmer  day  in  this  term 
slkrwed  fiSftise.    This  agreement  is  not  contrary  to  the 
policy  of  the  insoWent  debtor's  aou  Ner^tr^  Wdliaoe{a) 
wasd^id^  on  the  bankrupt'livws*'   Those  law«i  impose 
cer^ia  holies  on  the  bdnkrafMi^  the  asst^nei^  And-  the 
commisidion^s ;  and  any  agt^emeAt,  tbd  efibet  of  which 
may  be  to  prevent  tbe  perfofraabce'<oftho|iie^ duties,  is 
void.    That  case  was  decided  partly  on  th^^  ground  that 
the  promise  made  by  the  assignees  and  ^vhich  was  the 
consideration  ibr  tbe  defendanlfs  prdmisej  it  was  not 
in   theii'  power  to  perform^     And  Lord  'Kenjfcn  ad- 
mitted^ that  if  aU  the  creditors  had  consented  «o  the 
agreement,  it  would  have  been  valid.  'In -the  present 
case  the  plaintiff  undertook  for  nothing  which  he  could 
not  pet)fi>rm.    In  Kaye  v.  Bctton  (£),  a  eovMant  by  a 
fiiend  of  the  bankrupt  to  pay  all  bis  creditofs  tbeir  full 
ddusf  in  consideration  that  they  would  not  proceed  any 
fustbei'  lAodor  the  commtssion,  was  hdd  td<  be  valkl. 
TIm:>  datMtioB '  of  the  ittsolvent  in  castody  is  for  the 
benefit  of .  tiwa  d^taitung  •  ci«dftor,  who  may  fenounce 
tbatrbenc^  'and*  oonsem  to  the*  dischaigo  of  the  in- 

(a)  3  r.  Jl.  17.  ^      (6)  6  T.  R,  154. 

£  e  4  solvent 
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1828.       aolvent  even  after  he  bfis  been  copomitted  by  the  com- 
__  xnissioners  for  a  certain  time;  and  if  so,  this,4Up(!e^m^it 

to  consent  tp  his  discharge  before  elimination  mist  also 

be  valid. 

w  ■  •  I  '    ♦ 

Sir  J.  Scarlett  and  Hutchinson  contra.  Th&  de- 
fendant's promise  is  founded  upon  a  consideration,  that 
the  plaintiff  would  withdraw  his  oppositioQ  tp  th«  dis- 
charge of  .an  insolvent  debtor^  who  had  been  brought 
before  the  Court  to  be  examined.  The  object  of  the 
statute  I  GA.  c.  119«  was  twofold:  first,  to.  relieve  the 
insolvent  debtor  from  imprisonment;  seco9d)7^io  secure 
the  creditors  of  the  insolvent  against  fv^vA*  The  eigh- 
teenth section  enacts,  that  ^^  if  it  shall  appear  that  the 
prisoner  has  been  guilty  of  fraud,  &C.9  the.Couit  may 
order  him  to  be  imprisoned  for  three  years.''  The 
effect  of  the  agreement  in  this  ca^  was  to  prevent  all 
examination  into  the  conduct  of  the  insolvent^  wd  to 
withdraw  bim  wholly  from  the  penal  jurisdiction  of  that 
Court*  Such  an  agreement  is,  therefore,  contrary  to 
the  policy  of  the  act,  and  is  calculated,  als0|  to  be  in- 
jurious to  the  other  creditors;  for  they  may  have  been 
induced  to  withhold  their  opposition,  because  thqr  be- 
lieved that  the  plaintiff  would  oppose  the  discbarge  of 
the  debtor,  and  thus  the  full  disclosure  of  his  proper^, 
which  it  was  the  object  of  the  legislature  should  take 
place,  would  be  prevented.  The  creditors  will  alao  be 
deprived  of  the  benefit  of  the  judgment,  which,  .if  the 
debtor  be  discharged,  may  be  entered  iip>  fon  tiheir 
benefit  under  the  twenty-fifth  section,  and  which  would 
be  available  against  property  acquired  b^ .  bim  suhsei 
quently  to  such  discharge. 


Lord 
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Lord  T£KTERD£N  C.  J.  DOW  delivered  the  judgment       ISSS* 
oftbeCottrt. 

Tfaif  ira^'  ikti  faction  oh  an  agreement,  whereby  the 
defendant,  in  consideration  of  the  plaintiff's  withdraw* 
ing  his  opposition  to  one  Shearer^  who  had  applied  for 
bb  'di^i^fafarge'nnder  the  act  for  the  relief  of  insolvent 
debt6r^ '  iindertooki   among  other  things,   to  consent 
that'tfae  pfakinilff  should  be  the  sole  assignee  of  the  estate 
of  Shearer^  to  guarantee  that  the  plaintiff  should,  as 
assignee,  receive  a  sum  of  90/.  or  100/.  out  of  the  insol- 
vent's estate  within  three  weeks  from'  his  appointment  as 
assignee,  he  taking  the  steps  that  the  defendant  should 
point  out  to  him,  and  also  to  guarantee  a  sum  of  40/.  in 
lien  oP'the  furniture  and  effects  to  which  the  assignee 
might  becoihe  entitled  as  vesting  in  the  insolvent  in 
ri^t  of  his  wife.     And  the  action  was  brought  in  respect 
of  thesd  two  ^ums  of  money.     At  the  trial,  it  appeared 
that  Stearer  had,  in  fact,  been  under  examination  as  to 
his  schedule,  which  is  the  usual  practice  of  the  Court 
in  cases  of  opposition.    And  on  the  part  of  the  defend- 
ant, it  was  insisted,  that  his  engagement  being  made  in 
consideration  of  withdrawing  a  creditor's  opposition  to 
the  discharge  of  an  insolvent  debtor,  was  void  in  law. 
And  we  are  of  that  opinion.     It  is  obvious  that  a  mea- 
sure of  this  kind  takes  from  the  commissioners  that 
superintendance,  controul,  and  power  of  imprisonment 
for  a  time^  which  the  legislature  intended  to  vest  in 
them;  and,  consequently,  deprives  the  other  creditors  of 
thebenefitofAat  fiill  disclosure,  voluntarily  and  freely 
to  be  ihi»de,  wbidi  they  are  entided  to  have.     Such 
bargaining,  Whatever  may  have  been  intended  or  effected 
in  the  particular  case,  may,  in  many  cases,  give  protec- 
tion to  fraudulent  concealment,  to  the  great  prejudice  of 
creditors,  and  is,  therefore,  in  our  opinion,  contrary  to 

the 
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1BS8*       the  policy  of  this  part  of  the  law,  and  consequently 
"        void.     It  was  urffed,  that  a  creditor  may  lawfully  make 

MURRAT  ^  if 

agaimti  suck  a  bargain  as  the  present^  because  he  may  at  any 
^tkk  de^^fefilt'to  fli^  SmAiBacgit  bf  the' debbr,  eteii  after 
b^ibAll  Jksve  beefi  ^oUimitted'dr  reAm^ndeU  by  tl^te'coin** 
i6iteii>nei'S  for  a  certain  tinfe.  It  ifiay-'He  tftie'that  a 
creditoif  ttiay  m  consent,  but  Iftlie  d^btc^r  bbtillns  his 
dbidki^elin  that  manlier,  hid'f^tiefUfKiisr'the'statote,  as 
tc^  tbdidAbts'of  oth^r  creditbrs,  will,  in  nttknjr'dnses,  be 
rendered  questionable;  and  if  the  itiiprisdmnent  be 
under  the  seventeenth  section,  for  fraudulent  conceal- 
ment,  it  will  probably  be  lost.  Whereas  if  the  opposi- 
tlon  made  by  one  creditor  be  withdrawn,  and  no  other 
creditor  takes  up  the  proceeding,  the  debtor  may  obtain 
the  full  benefit  of  the  statute,  without  making  that  dis- 
closure  which  the  statute  requires ;  and  where  one  ere- 
ditor  has  begun  an  opposition  and  withdraws  it,  other 
creditors  may  lose  the  opportunity  of  opposing,  or  may 
abstain  from  doing  so  under  an  opinion  that  the  debtor 
has  done  all  that  the  law  requires  of  him.  The  law 
requires  that  the  debtor  shall  make  a  full  disclosure,  and 
that  he  shall  <jo  so  in  the  first  instance  by  his  schedule; 
a  knowledge  that  the  effect  of  concealment  may  be  ob- 
viated  by  subsequent  bargaining,  may  operate  as  an 
inducement  to  concealment  in  the  first  instance,  which 
ought  to  be  discouraged  by  all  practicable  means.  Bar* 
gains  like  the  present  may  also,  in  some  cases,  if  allowed, 
operate  to  the  prejudice  of  an  honest  debtpr,  whose 
fHends  may  be  willing  to  make  some  sacrifice  in  order 
tO'  tl^lieve  htm  from  a  vexatious,  though,  perhaps,, 
gioondiess  opposition. 

>   >lS£St  Iheae^  reasons^  we  tbiidt  that  the-  rate  fx>  enter  a 
iiQiigiiii>Bbottld  be  mada^bsokUe* 

Rule  absolute. 
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/     •    » 


June  Soto* 

Amj^V  C^5?;»  JoHNiJiAQKWN^  ajid  Wu>i;.uii 
Biip:«rNt»  ^.^.^pqes ,  of  tba  Estate  ;and  JSI^tB 
of  TnOiVLAs  Cbjowdj^b.  and  Henry  ;.^(NlfAA 
PjEBffftqx,  Bankrupts, 


•'  .'.  » 


1 1  ^ 


^  •»  J 


♦• , .' 


''PHiS  was  an  issue,  directed  by  the  Vice-Chancellor,  J.,  B.,  and  c. 

X  '  .   •  ■  t       '     ^    .-  -''^  carried  on  bu- 

to  try  whether  Thomas  Crowder  and  He^ry  Thomas  uness  in  co- 
Perfect^  the  bankrupts,  and  Jiiw^s  Butler  Clomhy  WjCre,  f,ctora  and 
on  the  13th  day  of  August  1825   (the  date  of  tb^,  com-  J^SanuIn 
mission    of  bankrupt    against    Crowder  and.  Perfect)^  ^^^."^ 
indebted  to  the  said  plaintiffs  in  any,  and  what  sum  of  ^^$^^  ""^ 

-  .".•':!>  the  firm  of  ^., 

money.     The  issue  stated  a  promise  by  the  defendants  c,  and  Co. ;  in 

,       •         ^     ^  ,,,.,.  ;     .America,  in  tb«  I 

to  pay  the  plaintiffs  one  shilling  for  every,  pound  of  the  name  of  c 

-,.''*•''*   alone.     Wbca 

debt  which  might  be  due  to  the  plain^tiff:^.     An^  tha  c.  went  to 
plaintiffs  averred  15,000/.  to  be  due.     The  cause  came  hadwnVten  in- 
on  to  be  tried  before  Hullock  B.,  at  the  assize^  fov  thp  h^^^'e^" 
county  of  Lancaster^  when  a  verdict  was  found  for  tlie  ®°'  ^^f.^^J^** 

J  '  .  .        ,.      T  ..  was,  **  It  IS 

plaintiffs,  subiect  to  the  opinion  of  this  Court  .on  the  understood  that 

*  "  *  . . .    «     I     f  our  names  are 

following:  case:  —  On  the  Sd  of  November  1815,  J.  JB.  not  to  appear 

^  .  .  /.'!■' on  either  bills 

Clough    entered    into    articles   of  co-partnership   vitb  or  notes  for  the 
Thom€is  Crowder  and  Henry  Thomas  Perfect^  the  bank-  of  others,  and 
rupts,  whereby  they  agreed  to  carry  on  the  trade  or  appear^L  li^de 
business  of  a  consignee  or  factor  for  persons  trading  MOCTatail^ 

"    '•  and  then  onlj 

as  regar4s  direct  iransa^'ons  with  the  hpuse  here^'*.  Ar,  Bl,  and  Cp  w  or^er  to  obtain  con- 
signments iiomJlWWM,  made  advances  or  granted  druts  ur  bills  of  exchange,  or  indorse- 
ments of  them,  to  their  principals  on  the  se9t^f|ly.ffCitl^;gQp«||-cppsigaed.  In  order  to 
obtain  a  consignment  from  W,^  C.  in  his  own  name  indorsed  bills  for  him,  which  were  to 
be  provided  ^r  }^y  ioiOat^  4!»fVi  tantf^  !9W^fi>^:f«d.Qaaift  JZ^J^onrf,  which  were  to 
be  provided  for  by  the  proceeds  of  the  consignment.  JBefore  tjhe  latter  bills  were  presented 
for  acceptance,  A.  and  J9.  had  beOO»lolaiAAi|tti  BftlJ^'tbitlChi  indoAiement  of  the  billa 
bj  C  must  be  considered  as  an  indorsement  by  the  firm,  and  that  they  were  liable  upon 
those  bills. 

from 
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1S2IL       from  the  United  States  of  America  to  England,  and 
-  such  other  br^ches  of  business  as  they  should  mu- 

LucABank  tualljT  ^ee  upoH  in  co-partnorship  for  the  term  of 
^cTu!  four  year%  from  the  1st  of  January  then  next;  and 
])j  a  clau^  in  the  articles  it  was  declared^  that  the 
firm  pf  the  partnership  should  be  ^'  Crawder,  Cloughj 
and  Co*''  It  was  also  stipulated  by  the  articles  that 
Perfect  shpuld  forthwith  proceed  to  the  United  States  of 
4v^^  to  advance  the  business  of  the  concern  as  con- 
sigi^ees  or  fiictors,  and  in  such  other  manner  as  might 
best  answer  the  purposes  of  the  partnership.  That  no 
one  of  the  parties  should  carry  on  or  be  concerned  in 
the  business  before  mentioned  on  their  own  separate 
account,  nor  carry  on  any  trade  in  partnership  with  any 
other  person  or  persons  whomsoever  during  the  said 
term,  nor  should  they  carry  on  any  trade  or  business 
on  their  own  account,  distinct  from  the  said  partnership, 
nor  carry  on  any  in  the  name  or  firm  of  the  said  part- 
nership, or  on  account  thereof,  without  the  consent  in 
writing  of  each  of  the  parties.  That  proper  books  of 
i^ccount  should  be  kept  in  England  and  in  America^ 
while  Perfect  was  resident  there,  in  which  respectively 
shpuld  be  fairly  entered  and  kept  the  accounts^  dealings, 
.  and  concerns  relative  to  the  aforesaid  partnership  trans- 
actions. He  went  accordingly,  and  transacted  business 
in  America  for  the  partnership,  but  it.  was  all  done  in 
his  name*  Perfect  returned  in  1819^  and  by  an  agree- 
ment, bearii^g  date  the  9th  day  of  October  1819,  the 
partnership  was  extended  two  years  upon  the  former 
term%  exqept  iiji  some  particulars^  npt  affecting  the 
present  qfestiofi;  and  the  parties  agreed  thfit  they  would 
continue  to  carry  on  th^  said  trade  or  business  for  that 
tin^,  and  such  other  branches  of  business  as  they  should 

from 
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from  time  to  time  mutually  agree  upon.     And  it  was        1828. 
agreed  that  Perfect  should  have  a  yearly  allowance  of  ~ 

SMITH  l>ABO* 

600/.  for  such  time  as  he  should  stay  in  America  on  the     ^^^  ^^^ 
partnership  account;  and  he  again  proceeded  to  tfie 
United  Statesi  where  he  continued  two  yea^s,  transacting 
the  partnership  business   in  his  own  natne.  '  On  his 
return  in  1821,  it  was  agreed* that  the  term  of  the  co- 
partnership should  be  again  extended  two  years,  and 
that  the  parties  should  continue  to  carry  on  the  said 
trade  or  business,  and  such  other  branches  of  business 
as  they  should  from  time  to  time  mutually  agre^  upon 
for  that  term;  and  that  Clough  should  succeed  Perjitt: 
and   a   supplementary  agreement  was    entered    into, 
bearing  date  the  27th  of  October  1821,  upon  t6e  Kke 
terms  as  the  'former  articles,  except  as  thereby  altered 
in  some  matters  not  affecting  the  present  question.    And 
it  was  agreed  that  Clough  should  proceed  to  th^  United 
States,  and  use  his  best  endeavours  for  the  general 
b«)efit  of  the  concern,  and  should  fatfve  a  yearly  allow- 
ance of  500/.  for  such  time  as  he  should  remain  ia 
America    on    the    partnership    account.     Previous    to 
Clough*s  departure,  written  instructions  were  given  him 
for  his  conduct  in  the  United  States.    They  bear  date 
the  29th  day  of  October  1821,  and  were  signed  by 
Cramter  and  Perfect^  and  they  were  approved  oF  as  a 
guide  for  the  fiiture  conducting  of  business.    Ih  the 
instructions  are  the  following  paragraphs :  -—  **  No  ship- 
raents  to  be  made  solely  on  our  account,  but  die  abote 
price  to  reguhte  shipments  in  conjunction  with  otft^ 
parties,  when  th'ey  require  us  to  participate  in  tj>e  ride 
to  induce  them  to'  toiake  a  consignment.    It  is  to  be 
hoped,  however,  'that  there  wS  be  no  necesdty  to  ex- 
tend this  sort  of  business,  and  that  it  wiH  be  us  imich 

avoided 
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1828.       avoided  at  pcsdlble.  'Owr  mitm  object  is  consigniDeiits, 
'       ekhor '  rf  •  sUptf  cfr  brdduoe,  and  \«r?fli'  a'  Vfew  to'  secure 

Sooth  Cabo^/  r  i-  » 

uw A  Bank  suclt,  sbottM  «w  be  Hidliced  to  risi:  a  mkrt  of  ^ipments, 
"^"^  (if'TOchr  can  be  bad  mthoat,  ^6  shbuld  prtftii^iti)  we 
sUq«U  not^nmh  a  larger  sum  than  S0COl/t6'b6  ifisked, 
evtii  ia  the  smallest  d^ee,  at  any  one  time,  iti  such 
pavtifilpations  ^  and  the  result  of  these  shipments  ought 
to>'be  kiiown^  or  safely  calculated  on,  by  adilce^^'om 
hdme^befofiB  any  nevi^  arrangements  are  formedl  It  is 
undeivtpod  that  ^r  names  are  not  to  appear  on  either 
biUa^<»p«KiC^afor  the  accommodation  of  others;  and  that 
tbsy*sboaM  appeal-  as  little  as  possible  on  papei^  at  all, 
and  tbto  iMly  a^  icgards  dtrect  transactions  with  the 
hoD9e'']iaa^  Tbe-bastness  <^f  Crontder^  Perfect ^  and 
Cloug^.  was  ttiat  of  ftictora  or  commiteiob-merchants 
fon.  priMipais  trsding  between  Greai  Brkaht  and  the 
Umted /Statfes.  Their  business  in  this  cOiHiti^  con- 
siated'ivriiifipally  in  the  sale  and  purchase  of  gtXKis,  and 
tba  cdledtioti  of  fMA^^ts  for  principals  in  the  lAiited 
Statfip  im  eoaiiaiissioti.  Their  business  in  Ae  United 
Sbtea  consiaied  in  the  sale  and  purchase  of  goods,  and 
in  the'  ooUeetion  of  freights  for  their  principals  in 
Aigbituij  at^  ebnmisfiion,  and  occasionally  in  the  pur- 
cbasuiiof  icottOA^  jointly  with  others,  to  secure  a  con- 
sigiunent;  and  sometimes  Ctbt^' purchased  cotton  on 
spsBdation,  ne^vithstaiidKi^  the  clause  in  theinstHictions 
above  jet  ftrih :  titc.  ^^  That  no*  shipments  i^re  to  be 
made  aolely  on  tbeir  acoouilt  }^  and  in  the  oourtle  of  this 
baainesB  Ctogi  oeoaneofiaily  sold  and  piinfthMdbll^  of 
esdobadgOA-  InEtigldiidtiyt  blisintafi^  o04h<^'lteike  was 
c(UTiediiQQiiii:ihBi}ame«o££)h9iadb-,'C/d^^  in 

tb»MUilitedii:Sta(8i,idyL  tbe*'^)>Ar^  was 

transacted  in  the  name  of  J.  B.  Claugh  alone.     The 

bankrupts 
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bankrupts  ia  Engl^fnd,  ^nd  Claugh  in  the  United  States^        1828. 
procured. cqQ$igi^e0ats£Mr  their  joint  ibenefit  on  onm- 


Sons  Ca 

mission;.  ;t}i«,  l^^nkrupts   as  to   owi^gnineAtS;  to  the     LouiBasik 
United  JS^tes  for  shIq  by  X^lcmg/ii  and  CloHghms  td.eon*        Case. 
signmepts.ito  iEn^kmd  for  sale  by  the  bankriipts;  Cba^i- 
using  bis  ovkq  name  only  in  these*  as  well  as  all  otber^ 
transactions  in  the  United  States.    In  order  to  obtais 
consignmepts  fipom  the  United  States,  the  bankrupts  and. 
Claugh  made  adva^cesy  or  granted  drafts  Qr.biUa»of 
exchanges  or  indorsements  thereof  to  their  principris  in 
the  Unij^  States,  upon  the  security  of  suqh  priii«pali' 
goods  .cop^^igned  to  the  banknqHs  and  C3(n^  £)raale/in 
Great  Briiflin  J  and  the.  basiness  rdating.theieio.^ita 
oonducted^s^foUows:  QiBt^In  somecsBea^UIls  ofcichaBgH 
were  drawn  jn  the  name  of  J«  B*  Claugh  uponifiSroiodsr^ 
C/ot^.and  Co^  in  f%t0ws  of.  tb^ir  prioeipab^asHl  m^em 
delivered  1  to  such  principals;  aecondlyi  In  matiyMher. 
cases,  JbiUa  of  exchange  were  drawia  by  thft-primipalsi 
upon  CrawdeTf  Cloughf  and  Co,  and  iadoesed  in  the 
nameofj,  ;B.,C/a^gi»  and  delirered  to  tb^  pitocqMils' 
with  snob  indorsements;  tliirdly,  In  other  caaosrbiUf  flf- 
exchange  wed?e  drawn  by  J,  B.  Clmtgh,  in  bia«owii  nanie^ 
on  Crawder^  Chugif  and  Co^  and  indorsed  by  hinn  and. 
sold, ,  a^d  th^  proceeds  advanced  to  the  oonaigixira.; 
fourthly!  Jn,  other  cases,  J.  B^  Chm^  usod  to  jraise. 
money  for  .advances  ,to  consigtiocs .  by  dtawtng  jOfMn 
Ameru^u^.ho^im^  in  Nem  Yark^  or  by  the  ooatigBMea 
drawing  ;an;tb^nA5:  and  J.  B.  CSbi^  pwvided  for  tbtaa 
bills  by jSBndiAgi  U^  ^kmAmmotit^  JMnues  biQs  on  Smgbmi 
to  he^di^ffPWt^^tbMQS  ibUk  on  .fii|g6tftdi  not  .bang 
always,  ja^)9K:)able.  at  CimiMmk...  Conagunienls  -  of 
cotton  w«ffe»piK)Cttitd4iy  J«i3<.£foif(i,  bymaana^nf  theae 

trans- 
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1828.       transactiooSy  to  tbe  EngUA  bouse  for  salej  on  accoantof 
"""^       the  ooJltigoor^  to  a  very  great  amount     dough  also 

South  Caio- 

""tir*  ^"^^  "^  '^  '*"'*  *^  exchange  in  his  owo  name 
Cask.  ou  Speculation,  the  profit  and  loss  whereof  was 
carried  to  the  partnership  account.  CUmgk  also 
sold  and  purchased  goods  in  America  in  his  own  name, 
for  English  principals,  to  a  lai]f^  amount*  The  profits 
made  by  tbe  partnership  in  America^  in  cooMoission  and 
exchange  ^peculations,  in  die  name  of  J^  B.  Chugh  were 
vaery  considerable^  amounting  in  18S2  to  1877/.,  in 
181^  to  27002^  in  1824  to  5000L,  but  in  18S5  there 
was  a  loss.  Proper  partnership  books  were  kept:  die 
bankrupts  enta'iog  in  their  books  all  the  dealings  and 
traosacftioiis  in  diia  country,  and  Oougk  entering  in  the 
books  kept  by  him  in  America  all  the  dealings  and  trans- 
actions in  the  United  States*  At  the  end  of  each  year  the 
annual  balance  of  profit  and  loss  in  Enf^land  and  in  the 
United  St^ites  was  divided  between  the  partners,  dough 
during  the  whole  time  that  he  was  in  the  United  States, 
vis.  fiwm  18S1  to  the  bankruptcy,  never  traded  or  drew, 
indorsed,  aoo^kted,  or  negotiated  any  bills  of  exehange, 
or  earned  on  any  business  on  his  own  account.  But  he 
entered  intp  a  joint  specukrtsoo,  intending  it  to  be  on 
the  parta^ihip  account,  with  two  persons,  Jaiua  T. 
Wnufman  and  Mi^mel  JMormt  in  his  own  name,  to  the 
estent  of  KK^OML  and  upwards,  notwithstanding  the 
danae  in  tbe  mstvuetioos  above  set  ferdi;  via.  <*  We 
dtfittld  not  wish  a  lasger  sum  than  5000/.  to  be  risked, 
even  in  tbe  smallest  degree,  at  any  one  time  in  such 
partiff mutitinf ■  **  This  trananfftiftti  wasafterwnids  adopted 
bjrthe  bankmpls.  He  had  no  individual  business  what-* 
eMTyand  tbe  name  of  JC  B.  dou^  was  never  used  by 

him 
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him  in  trader  or  in  drawingi  indorsing,  or  accepting,  or  ]828. 
negotiating  bills  of  exchange,  except  for  the  benefit  and  ' 
on  account  of  the  partnership ;  and  all  the  partnership  i*nf a  Buk 
bosineas  in  the  United  States  was  carried  on  in  that  Casi. 
name  and  no  other,  save  when  the  consignors  of  goods 
drew  bills  of  exchange  on  England  on  account  of  their 
consignments;  in  which  cases  they  always  drew  on 
CrawdeTf  doughy  and  Co.  Clough  was  restricted  by  the 
partnerdiip  articles  from  transacting  any  business  there 
in  any  manner  whatever,  except  on  the  partnership 
account  Clough^  who  was  the  only  witness  examined 
on  either  side  at  the  trial,  swore  that  there  was  lio 
specific  agreement  between  him  and  his  partners- that 
there  should  be  a  house  under  the  name  of  Jl  B.  Clough 
in  America;  that  he  was  sent  out  to  form  a  branch  of 
the  house  in  America ;  •  that  he  had  instructions  not  to 
use  their  name;  that  he  had  no  doubt  that  they  intended 
he  should  form  a  branch  of  the  house,  and  that  the 
branch  was  carried  on  in  America  in  the  name  of 
t7.  B.  Cloughy  with  the  sanction  of  all  the  three  partners, 
although  there  was  no  specific  agreement  that  it  should 
be  so  carried  on.  Gough  obtained  from  J.  T.  Weyman^ 
of  Charleitottj  consignments  <^  a  large  quanti^  of  cotton 
to  the  house  of  Crowder^  Clcugk^  and  Co.  for  sale  on 
J.  T.  Weyman's  account,  and  it  was  agreed  between 
Wejfman  and  Clough  that  J.  T.  Weyman  should  draw  bills 
upon  Ck)ffin  and  Weyman^  of  New  York,  merchants, 
payable  to  doughf  and  that  Clough  should  indorse  them ; 
it  being  understood  between  them  that  the  Carolina 
bank  would  discount  them,  in  order  to  make  advances 
.  to  J.  71  Weyman  on  the  credit  of  the  consignments.  Four 
.  bills  were  accordingly  drawn  by  Weyman  on  Coffin  and 
Weyman  for  40,000  dollars,  payable  to  J.  B.  Clough  or 
Vol.  VIII.  F  f  order, 
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1828.  order,  and  being  indorsed  <<J.  B.  Clcugi,"  were  di»- 
'~~'~  counted  by  the  pliiintift,  nviio  are  a  faonkijig  oorporation 
UKA  Bulk  ddy  cdnslitiited  by  tbe  lovra  of  due  United  SttHes.  It 
Ca«i.  was  fUrther  agreed  betweeli  Clouf^  and  tbeooBsignory 
J.  T.  Wej/nmifihBt  the  laftler  should  draiw  other  bttta  on 
Crowdevy  Ctmighj  and  Co.,  in  order  to  provide  iJqffin 
and  Cob  wtldreiish  to  pay  the  four  bills  on  thsmiirben  at 
maturity,  which  latter  bills  were  to  be  paid  by  Cf^^wder^ 
Cloughy  and  Co.  out  of  the  proceeds  of  the  consignments 
in  their  bauds.  Bills  were  aceordingiy  ao  diAwn,  and 
sold  hyCffffin  and  Coi  to  thb  aviotint  of  80001^  which 
house,  boweve^,  stopped  (wyment -soon  altenittRk,  and 
the  proceeds  of  the  bills  were  niiaappUed ;  aiid  Cnmder^ 
Clot^9  and  Co.  soon  afterwkrds  Ruling,  tb^  tulk  upon 
diem  were' not  paid.  All  the  oonsignnicote,  boiwever, 
agreed  to  be  made  by  •/;  T*  Weyman  to  the  house  in 
England  were  made,  and  rec«iv^  by  the  EngiiA  house, 
and  disposed  of  by  them.  Bills  on  England  are  not,  in 
general,  negotiable  in  CAari^s/bn,  tthis  was  the  cause  of 
the  arrangement  for  drawing  i^Us  ia  the  first 'instance 
on  Gy&»  and  W^ftnan.  The  Ulla  in  quesdon  were 
duly  presented  to  Crffin  and  Co.  at  maturity^,  and  dis- 
honoured, and  *due  notice  gsren  to*  J.  Bi  Ctough  in 
Ameriiia.  Tbe  value  of  die  bills  in  questlon^in  English 
money,  is  a,36S/;  8^.  6(f;  These  particular  btUs  were 
not  entered  by  J.  B.  Clough  in  tbe  books  kept  1^  him, 
because  the  agreement  with  J.  T.  Weymvh  was  that 
bills  were  to  be  drawn  on  Orawderi  dtm^hf  «itd  Co.  to 
such  an  amontit  as  precisely  to  raise  -the'  anuttint  of  the 
four  bills  on  Ca^it  and  Co.^  and  th^Mby-^tactiy  reim- 
burse their  payments,  and  as  tbe  bUhsd  drawn  would 
be  paid  in  England  out  of  the  proceeds  of  the  consign- 
ments, no  profit  or  loss  could  arise  to  J.  B,  Clotigh  or 

his 
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bis  partners  from  the  sale  of  these  bills  on  Coffin  and       1828* 
Co,  in  Amtrioh  tto4  ibccefioto, .  to  entry  was  made  by    „       ~ 

South  Caao^ 

J.  B.  Cadaj^'ki.tUe  books  kept  by  <hi«i'    J.  B*vGlo^h     u»a Bank 

QflttillSi 

bad  iiaseparilte!efltel«»    If  tba  plaintiffs  are-entiUed  to        CAtc 
recmjai  mitenlwt'is  »to .be  teiMr^  fiHr!«4J6/«  las^,  jthe 
amount  tof. 'the  ^ehtidue  jGrqm  Orfmd&r^  Peifeetf.  and 
CZ(7fti9ilbeia||p6ddaiJL6s«i8^&;  if  no^*  a  oonsait  isr  to  be 
enteredk^ «/'.,..     •    •  <  .    •  -. 


■  '(''if      ti    •    •'   p' 


Parkt  fil^  the  plaiiltifl^  .  It  i»  eleejr  that  itbe  biils  in 
question  irere  indoKsed  ia  tbe  oouiv&of  the  |iertner^ip 
business!  of  C3rd«Mi0r,.-Q(9i|g^  Qq.^:and  to^  jraUe  fands 
for  partklenUp,  |nirposes»  Tiiey  Nvferei  iQd<Hr«ed,  in.  the 
nome  of ^  Bi^ClQft^ft and<  tbe^  jonlyiqoe&tioniisii.iYhether 
that  made r bin  1  indiMhiaUjr  liable,. lot  .wbeiher^  under 
the  fiict^  fotmd^  that  sl^^ufe  ittustifae  iaicen  «s  the 
copertnefshjp  toaite.  <Nov;thejCB6e  atates)  that  all  the 
business^  the  firin  inJniericmmiiB  carried  an  under 
that  name;'  It^  isttrue  Cbat  in  ex.  pe£ta^£ifi^ {a)  and 
Emly  yiJZge^\\i  was  held,  ihattbe  indorsement  of  one 
partner  dees  nee  make  the  firm  liahke,  akhoa^h  •  the 
money  tfaembgr  raised  may  be  applied  to  partnership 
purposes^ 'if c the  iodorseaient  oannot  be  treated* as •  the 
iodorseaien^*of  ihefiRBi  bntf  on  the'  other  hand,  it  \b 
clear  febaC  a*  firm  ofnsistitlg  of  sei^ecal  may  carry  on 
business  in* tbe  itiame  oif  anindividti^l  partnes,  and  then 
tbe  whole  firm  wftl  be  bound  by  acts-  done  by  him  as 
repres^xktiflig.  the  jQrQi,  jol.  parte  BdMoifi)  The  only 
question^  .thttnefoiis,  >is,.  whether  the<  name  of  «7.  B. 
CZoi^A  ot^lbeseJbiHs^  isxte  be  Xifeated  as  the  copartner- 
diip  name.)  '  dei&ity  it  imisl^.  fi)c-all'tbe  busitiess  in 

(a)  l£ojr,6l.  (6)  15  East,  T.  (c)  Btxk.lQO. 

F  f  2  America 
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1828.        America  was  carried  on  in  that  name,  with  the  sanction 
^      ~       of  the  partners  inS^^lkmdi.em^'ihe  tsahiwstiMin  qaes- 
uNABank      tJoDiwas  fop  thl^  benefit 44* llie'tmitBemhip4  -Mt   i. 

agamM 

Cask.  '    .■  •     "•'  •    .  .     ^       .      •'.:,.  *i  ■-  ■••»:,•"'    >^'.f    ,<^- 

i^itowfi.  ooDtri  Thfo  Iranaaottoa  w^ckdriy^  a  dis^ 
count  f<Mr  thefaccpmmodatAon  of  Jv  Z*»  UTi^nMrfijiandiiotfor 
the  eaeof  the  partnership.  If  the  name  o(  J.  B.  ClougJiy 
in  which  the  bills  were  indorsed,  can  be  considered  as  the 
name  of  the  firm,  he,  by  making  that  indorsement, 
violated  the  instructions  given  when  he  went  to  Ame^ 
rica^  ia  whicb.it  is  ^pressly  stfited>  ^^It  is  under- 
stood tliat  our  names  are  not  to  appear  on  either  bills 
or  notes  for  the  accommodation  of  others,  and  that  they 
should  appear  as  little  as  possible  on  paper  art  ail^  and 
then  oidy  as  regards  direct  transactions  "with  tbs'lrbuse 
here."  N^^w^  die  authority  of  one  partner  to  bind  the 
firm,  must  depend  updn  (he  partnership  artitdeSi  -Here 
C/ot^  had  no  sach  authority,  the  bills  in  •^esDioD^jeing 
for  thd  accomnlddation  of  others,  and  not  regaitding  « 
direct  tr^nsaetioa  With  the  house  in  ^fifi^|<bHai/'>  This 
mode  of  dealing  might  have  'rendered  the  fina  of 
Cnmder,  Cbm^j  and  Co.  liable  to  two^ttof bSIs^those 
now*  in  question,  9od  the  second  set^  '-dralvto  ^upon 
CrcKBodoTj  (3ai%hj  and  Co^  and  which,  bet-  <fbr-»  their 
lailure^  wouhl  have  been  accepted  by  them,    i    '  )•   " 

Oit.4gd».vuit. 
,    .  .     .        .         ■•    i<^  « 

The  judgment  of  tbe  Coin*t  wa^  now  ckU^toS  by 
Lord  Tentsrdbn  C.  J.;  who  lalber 'sMit^thb  case 
said,--*'  Upcm  these  factfi  it  is  >eoneeiided'^!'thli1i4lfe  par- 
ties are  to  b^  charged  as  mdor«ecS)  •that .  isyr  that  the 
indorsement  by  «/•  B.  Clough  is  to  be  considered  as  an 
indorsement  by  the  house  of  which  he  was  a  member, 

and 
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and  we  think  that,  under  the  circumstances  stated  in  the  1828. 

casCi  J.  BLCtosgAim  toibi  considered  W  the  name  of  the  ^  "'^ 

"  Sooth  Caxo. 

firm  for  the  purposes '«f  loiu^esS' in  Atnetiea.--  'That  uxABaqk 

being  so,  the  bankrupts  and  Clough  were  liable  as  in-  Caik. 
dorsers'Of  diebiils^^  and  a  vierdict  must  be  entered  for 
the  Phiimifirftr  tAe  sum  Hgreed  upon  at  the  trial. 

\/  PosteatO'the  Phdnlifis. 


GiBBiN»  and  Another,  Assignees,  against 

Phillips. 

TTHIS  cwise  was  tried  at  the  Summer  Assises  fbr  the  After  a  rei^ict 

X  ,  for  a  defendant* 

coimiv  of  Skfjbrd  l%2$f  when  a  terdict  wasr&ond  tfae  Court  made 

a  rale  absolute 

for  tbet  defendant.    The  Ckxirt  ordered  chat  that  verdict  for  a  new  trial, 
should  be  set  aside,  and  a  new  trial  ihad  between  the  that  the  costs 
parties,  alod  that  the  costs  of  the  former  trial  should  trial  should 
abide  Ae  event  of  such  new  trial.     The  record   was  JJ'st'ch'new""* 
again  carried  down  to  the  Spring  Assises  1*27,  v>hen  it  ^jj  ^J^^?' 
VMS  made  a  retMtnd.    It  was  tried  a  second  time  at  the  '"ed  down  to 

the  Spring  as- 

Summer  aasloes  18S7,  when  a  verdict  was  agaiu  fenad  sixes  following 

when  it  wes 

for  the  defibndant.  The  <3ourt  afterwards  ordered^  that  made  a  rema* 
that  vesdict  riiould  be  set  aside,  and  a  new  trial  had  be*  tried  a  second 
tween  the  partis  upon  payment  qf  the  c^sts  ^  tke  last  summer  * 


triaU  and  tbdt  the  costs  of  the  first  trial  should  abide  •^"^^Tw^  ' 
the  event  of  such  new  trial.     The  costs  of  that  trial  «g»»n  found  for 

the  defendant. 

(not  inchidiiig  those*  of  the  remanet)  were  paid  by  the  The  court  af- 

^  ,        terwards  order- 

plaintifik  to  the  defendant.    The  cause  was  tried  a  third  ed  that  that 

verdict  should 

time  at  ih^  Spriog  easiaes  1628,  when  a  verdict  was  be  set  aside,  and 

a  new  trial  hsd 
between  the  pettier  •u|>bn  pi^Mienf  of  the  costs  of  die  bnt  tl-ial,  and  that  Ae  costs  cf  the  first 
trial  should  abide  the  event  of  such  new  trial.  Upon  the  third  trial  a  verdict  was  found  for 
the  plaintiff:  l^eld,  that  the  plaftitiff  was  entitled  to  the  costs  occasioned  by  the  cause 
having  been  made  a  remanet  at  the  assiies  neit  following  the  term  when  the  first  rule  waa 
made  absolute  for  a  new  triaL 

F  f  3  found 
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1828*       found  for  the  plaintifis.     The  mastex  allowed  to  the 
plaintifls  the  touts' (17tt  for  witnl^ssi^i),  odcdsiohed  by 

GlBUKS  . 

againsi  the  cause  ha\^ng  been  made  a  retni^t^  'at' the  Spring 
assizes  1827.  A  rtile  nisi  having  1)eien  6btiiined  for  the 
master  to  review  his  taxation^  '  .'i.:  . 


Philups. 


.^ 


Tcmnfvn  and  Holrqyd  shewed  cause.  The  general 
rule  isy  that  where  a  cause  is  made  a  remanet,  the  costs 
thereby  incurred  abide  the  ultimate  event  of  the  cause, 
Standfiti  v«  Hail  (a),  Sadlsr  \,  Evans  {b\,  HerjQ  t^e  plain- 
tiffs have  ulfirpately  .^^cceeded,  and  are  entitled  to  the 
costs  occasioned  by  the  cause  having  been  made  a 
remanet. 

Barstam  contrii.  The  general  rale  tthdonbtdly  is, 
that  the  cost^  of  a  t'emanet  are  considered  costs  in  the 
cause,  and  go  to  the  party  who  finally  succ^Heds.  But  in 
this  case  a  rule  for  a  new  trial  was  rnad^  absolute  upon 
condition  that  the  costs  of  the  second  trtalshonld  be 
paid  by  'the  plaintiffs.  Now  the  Court  must  have  in- 
tended to  have  included  the  costs  of  the  remanent  in  the 
costs  of  thai  trial,  for  they  in  terms  providd'for  the  costs 
of  the  first  and  of  the  second  trial.  When  thost  costs 
were  incurred,  the  defendant  had  already  obtained  one 
verdict,  and  he  afterwards  had  another.  IV  was  made  a 
remanet  in  that  stage  of  the  proceeding  trhen  the  de- 
fendant was  successful.  Th&  eo^ts  are  costs  of  the 
second  triaL  .    »       i.     • 


A      .        -I. 


Lord  Tenterden  C.  X  The  genei'al  itrle  i«r,  that 
the  party  who  succeeds  liltihiately,  is  entitled  to  the 
costs  occasioned  by  the  cause  having  been  made  a 

(a)  Aiyer,S72.  (6)  A  Burr,  1984. 

remanet 


IN  THE  Ninth  Year  of  GEORGE  IV.  4S9 

remaaet    Here  the  plaintiffs  have  ultimately  succeeded.       1828. 
I  think  thitfr.&s  the  rule  made  by  tbeCourt  after  the  second       " 
trial  did ,  qot  prpvide  in  express  tefins  fi>r  the  costs  of  the     ^''^^^ 
remand  they  ought  to  be  considered  as  costs  in  the 
cause,  and  that  they  were  properly  allowed  ai^  ^uch  by  the 
master.  The  present  rule  must,  therefore,  be  discharged. 

Rule  discharged. 


PfiiLLmi 


The  King,  on  the  Prosecution  of  G.  Spurging, 
against  Gilkes  and  Others. 

1 NDICTMRNT  stated  that  S.  T.  and  W.  £.,  esquires.  An  order  of 

1.  justices  rcquir- 

two  of  the  justices  of  our  lord  the  King,  made  an  ing  the  stew- 
order  under  their  hands  and  aeals,  which  order  was  as  nt  society  to 
follows,  that  is  to  say :  *^  Middksex  to  wit,  To  W.  GilkeSf  wfaoTuMl  been' 
S.  Ward,  B.  Carpenter,   G.  Bamden^  J.  Hubbard,  and  cSd!^;^" had 
J.  M'Clean,  stewards  of  a  friendly  society,  called  The  ?J|SJ^^^ 
Alfred  Union  Benefit  Society,  held  at,  &c.,  in  the  parish  ™l!»  <^^ 
of  Chrisi  Churchy  in  the  county  of  Middlesex^  and  to  been  enrolled 

at  the  quarter 

each  of  them^  and  to  all  and  every  other  member  and  sessions.    On 
members  of  the  said  society ;  whereas  G.  Spurging,  of  indictment 
the  pariah  of  Christ  Church,  in  the  county  of  Middlesex,  '^11^,  f^ 
on  the   19th  March  instant,    at    the   police-office    in  J^^^"* , 
Worship  Street,  Shareditch,  in  the  said  county  of  Mid-  ^^  ^  ^ 
dlesetK^  came  before  us   W.B.  and  S.T.,  two  of  the  evidence  of  the 

enrolment  of 

justices  of  our  lord  the  King,  assigned  to  keep  the  peace  the  rules. 
of  our  lord  the  King,  in  and  for  the  county  of  Middlesex^ 
and  also  to  hear  and  determine  divers  felonies,  tres« 
passes,  and  other  mi^demiianors  in  the  said  county 
commiitted».near  upto  the  place  where  the  said  society  ia 
now  established,  and  made  a  complaint  upon  oath,  that 
he,  G.  Spurging^  having  been  duly  admitted  a  member 

Ff  4  of 
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1888*        of  the  society,  established  parsoant  to  the^statutes  in  that 
-^  ^         case  made^and  provided,  thocigiit  iam!idi:aggaidved  by 

^p>M«(       a  odftMi  a^  dotm  by  titm  soefdty,.iibr«i}eihg!iO)Bol<ided 
fropi'ihe  benefit  ^of  the  eooi^y,'  coMcary  tOLtheindes, 
drde]%  and  regulattoiis  of  the  soeielT^  >  dnd^k  «fipearing 
to  mi  Od^said  jmiiiisi  that  tie  mmM  $mb9^  wdatSyOnd  tf 
gulaHons^iate  iien  aUewed andcoi^rtned  h^ ikt justices 
of  thefeace  Jot  the  county  g^Middlesenr,  aastmhied  at  the 
generulquatttr  sesrions  <£  the  peace^  b^en  in  and  for 
the  MA  coumty^  according  to  the  directioaa  »f  the  said 
statutes,  w^  the  isaid  Jastices,  did  duly  issue  bar^saiDinons 
to  the  stewards  of  the  society,  they  being  the  principal 
oflScers'of  the  soc^iety,  to  appear  before  us,  the  justices, 
and  adswer  the  complaint  so  made  by  hini^  G.  Sfurging^ 
and  lh«reupbn,  in  purstmnce  of  sudi  suanponsf  the  said 
S.  IP%/^''olie  of  the  stewards,  22.  Colef  the  president, 
with  others,  niembers  of  the  society,  do  appear  before  us, 
and  we  the  eaid  jostices  in  the  presence  of  &  iWardy  one 
of  the  stswflids^  Jt«  Cote,-  the  pt esident,  and  others,  mem- 
bers of  the  said  society,  proceed  (o  hear  and  determine, 
in  a  summary  way,  the  matter  of  soch  complaint,  according 
to  the  true  intefit  and  meaning  of  the  said  rules,  orders, 
and  ri^gulatioDS,  and  afier  bearing  the  all^^tioos  of 
Q;  SpvTgingy  upon  oath,  and  the  all^stions  of  5.  Ward^ 
R.  Cole^  the  president,  and  others,  the  members  of  the 
socie^,  touching  the  premises,  end  having  duly  cooaidered 
such  allegations,  we,  the  justices,  do  hereby  adjudge  and 
make  order^  that  S*  Wardp  one. of  the. Site waixis,.iB«  Cde^ 
the  president,  and  other  members  of  the  society^  do^ 
immediately  on  sight  hereoj^  restore  and  re-admit  the 
said  G.  Sparging^,  to  b«  a  member  .of  the-sqciety;"  of 
which  said  order  defendants  had  notice.     Neverthelessi 
they  unlawfully  and  contemptuously  neglected  and  re- 
fused 
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fused  to  restore  and  re-admit  the  said  G«  Spurging  to  be  1828. 
a  memberr^QfitHft^-soaletgr^  asiby^lbe.  said  .order  they 
were  ite^ii^  ,tb  ido. .  Pke^  aot  guibjF.  •  At  tba.  Irial 
htfaotihtriA^Teniet^im  C-  i*y  at  the  MidHewp  ittiiRg% 
after  Mi^imelin^t&cm^^  1827*  the  order,  of.  jealtcet^  ast 
oat  in^tfaeiodklaiait^  was  put  in  evidence  on  the^  part 
of  the  praiaciitioD^  and  .do  other  proo^  but  ibe  veeilal  m 
that  ordef^  waa  given  that  the  nilea  and  regidalioms  of 
the  society,  had  ibeeti  doly  enrolled  at  iko  sessioaey  pur- 
miani  toikeatatote'SdC  8«  c  54.  «•  2«  -  It  arasxxMBHeiidf d  by 
the  defendant's  conDsel,  that  the  jnaticesi  Jiad:  nfi  junsdio- 
tion  oir8C(f he-jn^mbers- of  this  aoeiety  under  tbe4Aeenth 
sectioa  (a)«y  unless  tlte-ruiea  had  been  duly  encoUftd^  pur- 
suant,to*  tjaestatntey  that  it  lay  upon  those  wboisaJ4;that 
the  ofUftt  Mpaa'legal^  to  shew  th^  enjtohnenl^  and:thie<iMital 
in  the  order  of.tlie  juBtioest  was  acitevidelieerjrf. that  fiiet. 
Lord  TeniiDiei^C  J.  directed  the  jury  to  find  a  ^rdict 
of  goil ty^  btit  nesenrcd  liberty  for  the  defendants.  Ao  «u>ve 
to  enter  a  verdiot  of  :aoqaitlal.  A  rule  nisi  baivJAg^  been 
obtained  for  that  porpoae, 

(a]  ThA|wction  enacts,  <*  Thai  if  any  person  having  been  admitted  a 
member  of  any  such  society,  shall  think  himself  aggrieved  by  any  act  done 
iSt  omitfedf  byitBy  mch  wcieiy,  or  p«fion  Mling  ttodevibtttt  9v  'itell  be 
lawful  flit  two  jjisUe^  bmic  Mato  Hie  |J«ce  where  such  society  .sbjUl  b« 
established,  upon  complaint  made,  to  issue  thuir  summons  to  the  presi- 
dent, wardens,  stewards,  or  other  principal  officers  of  such  society,  and 
dlsor  attMicb  )^MSSa  as->$lMU  o^pMr  to  lMff«  tlie  ouitod^  ctf  'tbs.  otloi,  &c«i 
of  such  «Qpli^tgr,  jaodfiichjwtices*  upon  pr9of  pp  oath  of  sii9b  si^mona 
baring  been  duly  served,  shall  proceed  peremptorily  to  hear  and  determine 
hi  a  stnfamU'y'inrf  the  itetler  of  andi  cdniplahft,  tcedrdiiig  *fo  dka  tilitf 
meanivg.^  Ma  rulcfi>&0.  of.  audi  aofoiety^  .ppf|^n|»fi(..  hy  tkAjftOicpi  as 
rforeuttd^  and  shall  make  such  order  therein  as  to  them  shall  seeiQ  juBt» 
wbach  shall  be  final  to  all  intents  and  purposes,  and  shall  Aoi  be  subject 
to  appeal,  *i^ni  IfaSuwflUa  Una  tfi»  eaoftt  db  jm/fnaut^tr/" 

By  the  f  9  G.  J«,  c.  128^  .tb^  prt?iaifma  of  the  33  6U  2t  f»54.  an  mad* 
applicable  to  all  societies  formed  under  the  authority  of  that  net. 

Sir 
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1628.  Sir  James  Scarlett  and  2>.  PcUoek  now  shewed  cause. 

^  ^  The  order  is  eood  on.  .tb«  &c^  of  it.    It  is  a  general 

The  Knra  **  ^ 

;^/?avu«  rule  that  evjary  thing  is  to  ha  presnowliin  favofar  of  an 
Qides  4»f  jn^tioes*^  Ia  ]^x  v.  .(C!{q^^(9ni(a)  an, order  of 
baati^idy  Mviog  ba^  coofiirsied  jOU'  ngpeal,.  and  having 
been  ranioYied  into  this  Court)  togotlij^r  wMb.tbe  order 
of  sessiopa  <^nfirmiag  the  $aaa»  the  Couit  4siu4  it  must 
be  intended  that  the  examination  in  writing  of  the 
dacepsed^s. mother  had  been  prx>ved  before  the  magis- 
trates«  ( Here  ihe  order  is  undoubtedly  voldf  >  unless  the 
rules  of  the  societiy  wer^  enrolled*  It  jrecites  that  it  had 
appeal^  to  the  justii:es  that  tbe  rules  had  been  duly 
emrcdJed*  Thart  irecital  is,  at  all  events,  pciip4  facie 
evidenkse  0f  the  iilet  of  enrohnent,  for,  uAless  they  were 
so  ^roUedf  the,  order  is  not  valid«  I(  must  be  pre* 
sumed,  therefore^  that  they  were  enrolled* 

Seaifir  and  Adeij^kus  cpntr^  The  biwdeo  of  provmg 
that  thia  .order  was.  valid  lay  .on  the  prosecutor*.  The  de- 
fendants committed  no  ofieuce  .by.  disobeying  tbe  order, 
unless  it  was  an  4>rd.er  warmnted  by  law.  Tbe  justices 
had  no  jurisdiction  to.inake  such  az^  order,  unless  the  rules  ^ 
of  the  soci^y .  were  duly  enrolled  at  tbe  sessions.  The  jus- 
ticesy  by  the  reciial  in  the  order  say,  that  the  enrolment 
bad  been  ptoved  befbr^i  the^.  But  the  assertion  by  them 
that  such  proof  jbad  been  givenr  is  noevidenco  of  the  fact 
of  enrolment  against  the  dciendants.  la  B^x  v.  Clay^ 
^(^(aj^^the  C9Urt  .wa^.  ^l«d  upw  to  quash  an  order, 
because  it  did  not  state  in  express  terms  that  the  mother 
had  be<en  es^mined  pQ.  oath  before  the  justices.  But 
the  Court,  applying  the  rule  that  every  intendment  is  to 

(a)  ZEatt,SZ. 

be 
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be  made  in  favour  of  si}ch  an  order,  collected  from  the        1828. 
order  itself  that  she  was  examined  on  oath,  and  refused      _    „ 

Tha  Knro 

to  quadlf  it.'  Here  the  order  is  undoobtedlygood  bn  the  ^^"^ 
face  of  it  i  but  it  yfm  incntnbem  on  the  prosttcAtor,  'who 
charges  llie  defendants  With  afi^ofi^tice-agalAst^tfae'law, 
to  shew  that  It  wio  aTalid^wdef,  hotonl^oti'the'fiueeof 
Jt,  but  that  it  wa^  one  wimfaf  by  ^e  statute,  th^jtntices 
had  juriddittion  to  make.  The  reeital ctf  theettvohnent 
of  the  ruks  is  no  evidence  of  that  fiMst  li^ifist'tbe  de* 
fendants,  who  never  concurred  in,  or  assented  to^  the 
making  of  the  order.  It  is  no  more  than  die  affirmation 
(not  upon  oath,)  of  that  fact  by  a  tbifd  party.  The 
justices  had  ri  speciol  authority  limited  to  ca^s  where 
the  rules  of  the  society  had  beoi  entotled^ '  Afld  Sex  ▼• 
ChitHnsttm  nnd  Penhnrst{a\  shcfws  that  suoh  aspeeial 
authority  must  be  strictly  pursued^ 

Lord  Tentebdek  C.  J.  According  lx>  die  generaT  rule 
the  prosecutor  was  bound  to  establish,  by  legal  proof,  that 
the  offence  charged  in  the  indictment  had  been  cotemitted 
by  the  defendants.  In  order  to  sh^w  diot  an  ofibnce 
was  committed  in  this  case,  it  was  necessary  to  make 
out  that  the  order  was  one  which  the  magistniteir  hod 
authority  by  law  to  nlake.  Th6y  had  no  siicb  dirthlmty, 
unless  the  rules  of  the  society  of  which  ti^e .  defendants 
were  members,  had  been  enrolted  at  the' sessional"  That 
&ci  it  was  necessary  to  substantiatef  by  legitimate  proof. 
The  recital  in  lite  order  of  justices,  that  the  roles  had 
been  enrolled,  was  not,  as  against  the  defetidmits,  legal 
evidence  of  that  fact.  The  rale  for  setting  a«ide  the 
verdict  must,  ther^fore^  be  mfadeabcolQCe. 

Rule  absolute* 

(a)  2  Sedk,  AlSk 
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In  re  Washbourn. 


»r       t)       •      J.'"l} 


'l- 


A  creditor  had 
obuined  judg- 
tntnt  by  de- 
fault against 
bis  debtor, 
aioce  the  statute 
6  6.  4.  e.  16. 
<•  108.,  and  the 
goods  having 
been  seiied  by 
the  sheriff  be- 
fore, bat  not 
sold  until  after 
an  act  of  bank- 
ruptcy iras 
committed  by 
the  debtor,  the 
Court  refused 
to  compel  the 
sheriff  to  pay 
OTer  the  pro- 
ceeds of  the 
sale  to  the  as- 
signees of  the 
tankrupt. 


JOHN  mASHBOURN  curried  on  the  tmik  of  a 
bookiellor'iti:  ptfrtneTsfatp  wllh'bi^&tbtir  ^hk  Wash-- 
bourn  thft  Mau  Th^  hltvitig-  bdoome'  itiiUbted  to 
Thofmai^  WtaMcmm^  executed  a  ^n^rrattt  of  itttomey, 
dated  the  ^^sS  JfHl  18S4,  amhoriding  c6rtld«  Attornies 
therein  daned  to  oontei  a  judgmeht  by  nH  dknt  against 
them  for  SSOO&9  subject  to  a  defeasance  that  no  exe- 
cution 1MI9 '  to  be  issued  unless  deffauk  was  made  in 
payment  of  the  sum  of  3100/.  to  the  said  Thomas  on 
the  2d  of  October  then  next.  Thomas  Waskbokm:  died 
on  the '4th  of  ilfey  1824^  no  paft  of  the  sum  of 
SI  GO/,  having  been  paid  tb  him.  J.  Waskboum  and 
his  father  continued  to  carry  on  the  trade  of  a  book- 
seller in  the  city  -of  GXoacester  until  January  1828. 
On  the^  'fi5tb  of  that  month  all  die  stork  in  trade  and 
goods  of  th^  pannership  were  taken  possession  of  by 
the  dieri&  of  Gix^ucesUr^  by  Tirtue  of  a  writ  of  fieri 
facias  istocd  out  of  the  King's  Bench  upon  a  judgment 
beforethasi  entered  up  onth^  said  warrant  of  attorney* 
Whilst  the  goods  remained  in  the  possessk>n  of  the 
sheriA  unsold  or  undisposed  of,  Jw  WaMoum'smdi  his 
partner  committed  an  act  of  bankruptcy  \  and  on  the 
5th  of  Febntary  1888  a  commission  of  bankrupt  was 
awarded  against  them^  under  -wlMh  they  wiire  •  duly 
declared  bankrupts;  and  Ik' Matbbmy  and*  fV»  A  WkU" 
aker  having  been  duly  cbosen  assigiieeSiofiithfe^-  estate, 
the  usual  assignment  was  made  to- them;  A>few  days 
before  the  issuing  of  the  commission,  notice  was  given 
to  the  under-sheriff  of  G/b2icf£/^r  that  acts  of  bankruptcy 

had 
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had  been  oonimitted  by  the  partners,  and  that  a  docket        18S8. 
had  been  struck ;  but  notwithstanding  such  notice,  the       •       ' 
sherifis  proceeded  to  sell  the  g^ods  sq  seized  by  them,    Wasmbooek. 
and  actually  sold  them  on  the  26th  of  February.    The 
proceedbiMaoutitad  ^  tb-  KNia/. '  A  rute  rii^t  Ittvidg  b^^n 
obtainedyve^Uipgruppti.itbs  sfawifiy  4o.  shew  oatfsfr  why 
they  sboitld'  nqt-  pa|r  over  t^  Ae  Assigobes  ditt  auvH 
upon  iJk^  ground  that  o»  the  gcNids  we»  noft  soldat  the  , 
time  whea ,  4he^  act  oF  baiikriiptey  was  commitAcad^  the 
ex,eciaiot*ioi'Th0ma$  WifshUmtm  was  a  credilior,[i having  a 
security. wjfthin  tbo  meaning  of  the  6  £r.  4«  r*  hSi-  ^.  108. 
as  it  w«$KC09«tri»ed in  the  case  oSJVymernt^Kimile.^a) 


A  • 


.  >   t 


Taun4w  now  shewed  cause*  It  i«  atvleaat;«very 
doubtful  whether  the  assignees  ore  eftlitltd  to  the*  pro- 
ceeds of  die  goods  sold  under  this  execatioov  The 
goods  were,  seiaed  befer^  bfii  nottsold  till  after  the  act 
of  bankrii^cy*  Before  the  6  Gib  4b  c.  J6w  gikKla  saaed 
under  a  iiert  facias  were  not  affected  by.  a  subsequent 
act  of  bankruptcy,  Cole  y.  Dames  (h)*  The  106  th  section 
of  that  staluie  enacts,.  '*  that  no  cs«ditor  having  security 
for  his  d^bt,  shall  receive  upon  tany  suck  setoriiy  more 
than  a  rateable  part  of  such  debt,  ex^^t  in  Tespeoft  of 
any  execution  or  extent  served  and  levied  by*  sniaure 
upon  any  part  of  che  property  beiore  his  .bankrupttcy." 
Here  the.  execution  "wbb  lewried  by  setanre  opoD  the 
bankrap^a  goods  befoifetbe  bankruptcy.  It  ia  true  that 
there  is*  a  pr^vjbo  that'  no  creditor  who  shall  sue  out 
execution'  upoil  any  judgl0leot\obtained  bydebuiti'ftc. 
shall  avaU  himself  of  such  eKealttioii-to  the  prejudice  of 
other  fair  creditors^  but  shall. be  paid  rateabfy  with  the 

(a)  C  B.  i'  C.  479.  (6)  1  Ld,  Raym.  724« 

other 
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IB26.  other  creditors.  But  it  is  at  least  doubtful  whether  that 
^~"~"  proviso  will  deprive  a  ct^itor^  who  has  <>btaia8d  judg- 
Washbovrn.  ment  by  defaalt  and  levied  by  seiaare^  of  4lie  benefit  of  his 
execotion.  In  the  eBseo{-Wgmirv»iijBmble{a%  the 
goods  had  been  seised  and  sold'  to  the  cKeeatioa  cre- 
ditor, aad'it^wastlkekt  that  after  such  side  hewvs  not  a 
creditor^  having  seeurity  i6c  his  debt  within  the  mean- 
ing of  that  statute.  Then,  if  thii^  be  doobtfid^  thb  Court 
will  not  compel  the  sheriff  id  dofis'sonmarf  way  (o  pay 
over  ib6  money  to  the  assignees,  bat  wiU  leave  them  to 
bring  their*  action.  It  ha^  neiier  been  the  practice  for 
the  C^urt  so  to  biterfisrsw  The  dFect  of  makiog  the  rule 
absolute  Oiight  place  the  sheriff  in  a  sitaatien  of  diffi- 
culty, if,  afber  hb  hsis  psid  over  the  money  to  the  as- 
signeeSr*  the  eomwissiwi  be  superseded^  if  the  Court 
interfere'in  this  summary  mode  in  this  case,  they  may  be 
called  upon  to  do  so  by  assignees  in  every  case  where 
judgment  has  been  obtained  after  verdict.  In  Tan^lar  v. 
Taylor  {b)i  the  Court  vefinsed  an  application  by  the 
assignees  of  a  bankrupt  to  set  aside  an  execution  issued 
upon  ti  judgmenit  obtained  by  lail  dicit^  and  served  and 
levied  upon  the  property  of  a  bankrupt  before  his 
badkmptcf. 

Ca»t^ll^<!onvriL.  The  true  oomtt-uetion  of  the  108th 
section  of  the  6  G.4.  r.  16;  is,  that  a  creditor  who  ob- 
tains jadgment  after  yerdict^  has  a  light 'to  the  goods  if 
they  are  seised  before  the  bankruptcy,  b«t  that  upon 
judgment  by  de&ult,  confession,  ornil  dieitr  he  has  no 
right  unless  the  eseeutioft  has  been  perfotsted  by  a  sale. 
In  ffymerv.  Kembley  that  wni  die  ioonatruction  which 

the 
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the  plaintiff's  counsel  contended  ought  to  be  put  on  the        1S28. 
statute;  and  Lord  TenHsrdent  in  delivering  his  judgment» 

In  ra 

said  that  that  was  a  reasonable  con«lruotioo»    Tbeni  if  WAuaouKK. 


that  be  sOf  tke^iissignees  Are  dearly  entitled  to  the  pro- 
ceeds of  tiie  sale  ill  tbisi case;  and  NoUqf  v«AicA  (a)  is 
an  authority  to  ahew  that  k  waa  th^  du^  4>f  the  sheriff 
to  pay  over  the  money  to  them,  and  the  Court  will 
compel  him  so  to  do  if  justice  will  thereby  be  efiected. 
The  execniton  creditor  had  an  opportttnily.of  pointing 
out  by  affidavit  the  objecUons  (if  there  were  any)  lo  the 
validity  of  the  oommission.  Not  Having  stated  any,  it 
must  be  assumed  that  the  cotnmi^bn  is  valid.  Then, 
if  that  be  9o»  the  sheriff  cannot  be  put  to  any  incon- 
venience in  consequence  of  tliis  rute  beiug  made  ab- 
solute. It  may  be  beneficial  to  the  execution  creditor ; 
for  if  the  money  be  paid  by  the  sheriff  to  the  eKecution 
creditor,  the  assignees  may  recovei*  it  from  him  in  an 
action  fot  money  had  and  received,  and  he  will  thereby 
be  subjected  to  the  costs  of  an  action. 

Lord  Tknterden  C.J.  I  think  that  the  safest 
course  will  be  to  discharge  this  rule.  It  is  impossible 
to  say  to  what  extent  we  may  be  called  upon  to  exercise 
a  summary  jurisdiction,  if  we  were  to  make  the  present 
rule  absolute.  -  It  is  said  that  we  oi^ht  to  do  so,  be<;suse 
the  judgment*<;rediior  has  not  by  bis  aJBMavit  ^hewn  that 
there  is  any  objection  to  the  validity  of  the  commission. 
There  may,  however,  beoL^cUons  to  the  validity  of  the 
commission,  whidn  may  not  now  be. known  to  him»  or 
which,  if  knownjit  may.not.be  prudent  for  him. to  dis- 
dose.  Upon  the  whok»  I  think  that  this  rule  ought  to 
be  discharged. 

Rule  discharged* 

(a)  Ante,  160. 
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1828,       >&4/^  ^  ^.  -  /U^  /Ay^^^. 


BaileVi  suririving  Assignee  of  W.  Halliwec^l^ 
a  Bankrupt,  against  Culvebwell,  BaooKg, 
and  CAaBOLL(a), 

bi^km  for  !b  '  TROVEJR  brought  by  the  pUintiff  and  Richard  Emctt, 
sold  goods,  fiiace  deceased}  as  a^^ees  pf  William  HaUiweU^  a 

then  in  tbeir 

posfes&ion.  to     bankri^pt^.  to  recover  4S4*  beaver  skins.   Plea»  not  guilty. 

C    which  WCP6 

paid  for  by  a     At  th^  trial  before  I^iord  Tender  den  C.  J.,  at  the  London . 
a  an?ii!ccep[cd  Sittings  after  Hilary  term  1 827«  a  Terdict  was  found  for 
dei^  i/ftnd"    ^®  plaintiff  for  IQOOA,  subject  to  the  (bllowiog  case-:  — 
^ITin't^ciS!*      The  defendant  CarroU,   in  Decmbei^  1823,  sold  a 
hands,  and  sell   quantity  of  beaver  skins  by  a  contract  in  writing  to  the 
could  make  a     bankrupt,  through  the  agency  of  the  other  defendants, 

certain  profit.  o        ^ 

Before  the  bill    CulverweU  and  Brooks^  brokers,  who  had  the  skins  in 

became  due  D, 

failed,  and  A.  their  possession,  for  427/.  Ss,  6d.i  to  be  paid  for  by  the 

to  c*.  for*^-  bankrupt's  bill  on  Messrs.  Walducks  and  Hancock^  pay- 

whereupon  he '  ^^^  ^^  four  oiouths  after  date.     The  bankrupt's  bill  on 

Sd^  uT^u  the  Messrs.  Walduch  and  Hancock,  was  sent  to  the  defend- 

goods  and  apply  ^^  OdoeTweli  and  Brooks,  according  to  the  terms  of 

the  proceeds  m  '  o 

payment  of  the  the  coDtract,  inelosed  in  a  letter  of  which  the  following 

bill.    C.  after-  ^  ^ 

wards,  and  is  a  OOpy  :  — 

•before  the 
goods  were 

sold,  became  '*  GenUemen,  —  Inclosed  you  will  find  a  bill  ac- 

andCof  handed  ceptcd  by  Walducks  and  Co.  for  429/.  13s.  4^.  to  balance 

orer  the  goods 

to  B.  at  his  request,  but  be  afterwards  returned  them,  and  after  they  were  returned,  (7.'s 
assignees,  having  made  a  demand  of  the  goods,  brought  trover :  Held,  that  they  could 
not  maintain  it ;  for  that  after  the  order  given  bj  C.  to  jt.  and  Co.  to  sell  the  goods  and 
apply  the  proceeds  in  payment  of  the  billy  they  remained  in  their  hands,  subject  to  that 
charge,  because  A.  and  Co»  must  be  presumed  to  have  asked  stciirily  as  i^gents  for  B.y  whose 
tatification  of  their  act  for  his  benefit  might  also  be  inferred. 

(a)  The  Judges  of  this  court  sat,  as  on  former  occasions,  from  Friday 
the  S7th  of  June  to  Wednesday  the  Sd  of  JWy  inclusive ;  and  ftom  Jfon- 
day  the  S7th  of  October  to  Wednesday  the  5th  of  N^^emher  indusivey  wfaea 
tfais«nd  the  foUewmg  cases  were  argued  and  determined. 

for 
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for  the  beaver,  and  if  you  can  obtain  2s,  per  pound  pro-  1888* 
fit,  sell  them ;  at  present  let  them  remain  with  you  on  bIoit 
that  principle.  ^  againu 

"  Jfl^ifwiy  Uth,  18?V;   .  :    .   ;     . 

This  bill  was  immediately  fabndedi4Mr«r  by^tl^e  de- 
fendants Culverwetl  and  Brooks  to  the  defendant  CarrolL 
In  consequence  of  the  above  letter,  the  goods  remained 
with  the  brokers  for  sale.  On  the  16lh  6f  March^  be- 
fore the  bni  became  due,  WaXdiich  and  Co.  the 
acceptors  of  the  bill  stopped  payment,  and  the  defend- 
ant Ctdverwetl  in  consequence  thereof  applied  to  the 
bankrupt  for  a  farther  security,  when  lie  otitained  from 
him  the  following  letlcsr : — 

"  Messrs.  Culverwell  and  Btvok^. 
*'  Please  to  sell  the  bearer  you  hold  of  mini^  and  take 
the  proceeds  to  pay  my  bill  on  Jfalducks  and  Hancocks 
any  profit  arising  from  it  pay  over  to  m^. 

«  Yours,  &c, 

■     • 

"  William  Haluwell." 
"JforcAie.** 

The  goods  wwa  not  sold  in  prnMuee  of  .Aia  letter, 
but  remained  with  the  defendants  Culverwdl  mid  JSrfioh 
until  they  were  delivered  under  an  order  of  defendant 
CarroUy  as  after  mentioned* 

The  bill  of  exchange  was  dishonoured  on  lu-rtving  at 
maturity,  and  notice  thereof  was  duly  given  to  the 
bankrupt  on  the  1 7lh  of  May ;  aod  the  defendant  Cut- 
veraoeUj  when  examined  before  the  commis&iQners,  stated, 
that  on  the  said  1 7th  day  of  May  they  were  attached  at 
the  suit  of  Edward  Carrdly  by  process  out  of  the  court 
of  the  Lord  Mayor  of  the  city  of  London. 

Vol.  VIII.  G  g  A  com- 
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1828.  A  commission  of  bankrupt  issued  against  the  bank- 

'  rupt  on  the  4th  of  June.lS2it9  whid?  w^. ppiened  on  the 

against  1 1  th  of  JuTie^  on  an  act  of  bankruptcy  oomp^tt^d  on  the 
21st  of  Maj/  precedipg;  and  the.  plaintiff  and  one 
Richard  Efuett  (who  died.sinc^.^h^  commencement  of 
this  actioo})  wei;e  duly  fJipsen.  a^igp«^^  .jjn4  the  usual 
assignment ,  made  to  them  by.  th«.  cpminiwQpers  pre- 
vious tp  the  making  of  the  d^ma,^  hereinafter  men- 
men  tione^.  On  the  14th  of  JWy  1824i  the  defendant 
Carroll  gaye  an  order  to  th^  other. defendants  to  deliver 
the  skins,  to  a  porter  who  brought  the  order,  on  his 
account,  which  was  accordingly  done.  On  the  5th  of 
November  1824,  CairoU  gave  an  order  to  the  other  de- 
fendants to  receive  back  the  skins,  and.  such  defendants, 
on  the  same  day,  received  them^  again  into  their  pos- 
session, where  they  remained  until  after  the  trial. 

On  the  15th  of  November  1824,  the  plamtiffs  caused  a 
demand  of  the  skins  to  be  made  upon  the  defendants 
Culverwell  and  Brooks^  and  at  the  same  dme  offered  to 
pay  the  charges  for  warehousing  the  same,  when  the 
said  defendants  referred  the  plaintiff  to  their  attornies, 
and  refused  to  deliver  them  up. 

It  was  agreed  on  the  trial  that  the  skins  should  be 
sold,  and  they  have  since  been  sold  for  311/.  145.  The 
question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover,  and  if  he  was,  whether 
the  full  value  of  the  skins  or  nominal  damages  only. 

Parke  for  the  plaintiff.  The  plaintiff  is  entitled  to 
recover  the  full  value  of  the  skinsr  The  property  was 
in  the  bankrupt  HalUwell,  and  they  remained,  as  his,  in 
the  hands  of  Culverwell  and  Co.;  and  the  question  is, 
whether,  upon  the  facts  stated  in  the  case,  the  defend- 
ants 
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ants  or  any  of  them  have  either  a  lien  upon  the  skins^        1828. 
or  a  specidi'  prbpei*ty  or  equitable  interest  in  them. 
It  is  cled^  that  they  have  not.     Suppose,  instead  of  the        against 
order  to  sell  thci  goods  and  pay  CarroU  out  of  the  pro- 
ceeds, th6 '  bdtikhipt  liad  given  an  order  to  keep  the 
goods  for  CarroBy  or  to  hand  them  over  to  him,  even 
that  would*  not  hdve  given  him  any  interest  in  them,  nor 
would  it  have  justified  CulvervoeU  and  Co.  in  withhold- 
ing them  from  the  assignees  of  bankrupt.     For  no  com- 
munication on  the  subject  of  the  order  had  been  made 
to  CarroUi  it  was  not  procured  at  his  request,  nor  did 
he  give  any  credit  in  consequence.     It  would  have  been 
a  mere  order  by  the  bankrupt  to  his  agent  to  do  a  certain 
thing  which  was  not  in  fact  done ;  and  the  bankruptcy 
would  operate  as  a  revocation  of  the  order.     It  may 
be  likened  to  an  order  to  pay  money  which  is  revoc^ 
able,  until  it  has  been  communicated  to  the  creditor, 
and  is  revoked  by  bankruptcy.     In  Scoti  v.  Porcher  (a), 
it  was  held  by  the  Master  of  the  Bolls  (Sir  W.  Grant) 
that  a  mandate  by  a   principal  to  his  agent  accom- 
panying certain  goods  consigned  for  sale,  to  pay  over 
the  proceeds  to  a  third  person,  to  which  mandate  the 
agent  assented,  gave  no  interest  to  that  person  until  it 
had  been  communicated  to  him ;  but  it  was  revocable 
by  any  disposition  of  the  property  inconsistent  with  the 
execution  of  the  mandate.    tVilliams  v.  Everett  (i),  and 
Yates  V.  BeU{c)i  shew  that  the  same  principle  has  been 
adopted  in  this  Court.    In  the  present  case,  when  the 
bill  was  given  by  the  bankrupt  to  Carroll^  the  defend- 
ants Culverwett  ahd  Co.  were  functi  officio  as  to  him. 
They  held  the  goods  on  accouht  of  the  bankrupt,  in  the 

(a)  8  Mer.  658.  ^  'l  4  Etut,  582.  (c)  8  B.  i  J.  643. 

G  g  2  same 
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1828;        same  manner  as  if  Carroll  had  delivered  the  goods  into 
g  the  hands  of  the  bankrupt,  and  be  had  afterwards  d^ 

affmui  likened  them  to  QdverweU  and  Co.  Nothiofi  done  since 
that  time  has  given  Carroll  a  right  to  the  possession  of  the 
goods.  When  the  bill  was  likely  to  be  dishonoured,  Ctd* 
venoelland  Co.  obtained  a  letter  from  the  bankrupt  autho- 
rizing a  sale  of  the  goods,  but  that  was  without  comrou^ 
nicatiou  with  CarroUy  and  not  as  his  agents.  Suppose  the 
skins  had  afterwards  been  destroyed  by  fire,  Carroll  woqld 
still  have  remained  a  creditor  for  the  whole  of  his  claim. 
[LAttledale  i.  Although  Culverwell  and  Co.  Were  not 
directed  by  Carroll  to  apply  to  the  bankrupt  for  secu- 
rity, might  be  not  afterwards  adopt. their  act?]  Mot 
after  the  rights  of  third  persons  intervened,  as  was  th^ 
case  here  by  the  bankruptcy.  But,  secondly,  if  the 
assignees  are  not  entitled  to  recover  the  full  value  of  the 
skins,  still  they  are  entitled  to  nominal  damages.  Cfi/- 
verweU  and  Co.  were  authorized  to  sell  the  gopds,  but 
instead  of  that  they  handed  them  over  to  Carroll,  that 
was  assuming  a.  control  which  was  unauthorized  by 
HaUiweU%  and  gave  the  assignees  a  right  of  action, 
SoUjf  v.  Bathbone  (a).  The  order  was  to  pay  the  money 
on  a  contingency,  viz.  the  sale,  which  had  not  arisen  at 
the  time  of  the  bankruptcy.  Carroll  too  disaffirmed  the 
agency  of  Cuhferyoell  and  Co.  by  attaching  the  gpods  in 
their  hands* 

JP.  PoUockf  contra,  was  stopped  by  the  Court. 

Bayley  J.    There  cUn  be  no  doubt  but  that  the 
assignees  take  subject  to  all  equitable  rights  attaching 

{a)  2  jl/.  j- ^.  29B. 

upon 
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upon  the  bankrupt.  The  first  question,  therefore,  is,'  1828* 
What  was  the  eflect  of  the  sale  to  the  bankrupt,  and  of  ";| 
the  interference  of  Ctdver^meU  and  Co.  on  the  16th  of  againn 
March^  and  the  letter  then  written  hy  the  bankrupt. 
If  he  was  bound  by  it  so  as  to  give  Carroll^  if  he 
acceded  to  it,  a  right  to  ba?e  the  goods  sold  and  the 
proceeds  paid  over  to  him,  then  when  Hallmdl  became 
bankrupt,  the  goods  remained  in  the  hands  of  CisheroDell 
and  Co.,  subject  to  that  right  When  the  goods  were 
originally  sold  by  Carroll^  and  placed  in  Cutoerm^Ws 
hands,  the  property  vested  in  HaUhbdl^  and  CtdverweU 
held  them  as  bis  agent ;  and  if  nothing  had  been  done 
by  him  to  vary  the  relation  in  which  CutveraeU  stood 
with  him,  the  goods  would  have  remained  his,  and  his 
assignees  would  have  been  entided  to  the  possession  of 
them.  But  on  the  16th  of  March  it  was  found  that  the 
bill  was  bad,  and  CtdverweU  made  application  for  fur- 
ther security.  In  what  character  was  that  application 
made?  In  the  first  instance,  acting  as  agent  for  the 
seller,  he  stipulated  for  a  bill ;  when  if  was  found  that 
the  bill  would  probably  be  unproductive,  he  applied  for 
further  security ;  that  could  only  be  in  the  character  of 
a  person  acting  for  and  on  behalf  of  Carroll.  It  was 
not,  indeed,  by  virtue  of  any  prior  authority,  but  there 
are  cases  innumerable  establishing  that  the  subsequent 
ratification  of  an  act  done  by  an  agent  relates  back  to 
the  time  when  it  was  done.  This  was  an  act  done  for 
the  benefit  of  CarrM ;  it  was  an  act  that  could  not  pre* 
judice,  but  might  be  beneficial  to  him ;  and  the  pre- 
sumption is,  that  a  party  will  adopt  acts  done  for  his 
benefit.  Now,  the  order  by  HaUiwdl  to  CtdverweU  to 
sell  die  goods  and  pay  Carroll,  was  given  on  the  16th  of 
March,  and,  by  relation,  CarrolTs  adoption  would  make 

G  g  S  it 
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1828.  it  binding  from  that  time-  At  that  time  HalliweU  bad 
power  to  give  the  order,  and  jfi  the  Adoption  is  to  be 
referred  to  that -date,  be  had'  no  longer  any  power  to 
revoke.  The  ease  of  Scm  r.  Ponher  ia  altogether  dif- 
ferent There  the  order  was  given  by  a  principal  to  his 
agent,  in  that  character  alone :  be  might,  therefore,  at 
any  subsequent  time  control  that  agency.  Here  Odver- 
well  and  Co*  were  not  agents  for  HMlUmell  only,  but  for 
CatroU  also.  It  has  been  urged,  that  if  after  the  order 
was  given  the  goods  had  been  destroyed  by  fire,  the 
debt  to  Carroll  would  have  remained,  but  that  is  the 
case  with  respect  to  every  debt  where  goods  upon  which 
there  is  a  lien  for  it  are  accidentally  destroyed.  The 
debt  remains  although  the  lien  is  lost.  Has  any  thing 
been  done  by  Carrott  to  reject  the  arrangement  made 
between  HaUiwdl  and  Culverweli  ?  It  appears  that  an 
attachment  was  issued  by  him,  but  what  became  of  it  is 
not  stated.  That  proceeding  did  not  necessarily  re* 
pudiate  the  benefit  of  HalliwelFs  order.  Perhaps  Ozr- 
rtdl  did  not  then  know  of  the  order,  and  he  may  have 
abandoned  the  attachment  upon  being  informed  of  the 
order.  We  now  come  to  the  question.  What  is  the  legal 
operation  of  the  transaction  of  the  14th  of  Jiifyf  when 
'the  skins  were  handed  over  to  Carroll  ?  If  that  was  a 
conversion,  the  action  lies  for  nominal  damages.  There 
is  no  doubt  that  Ctdverwett  was  to  sell,  and  Carroll  had 
no  right  to  the  possession  of  the  goods.  But  was  the 
delivery  to  him  a  wrongful  conversion,  and  were  not  all 
things  restored  and  in  statu  quo  before  the  assignees  of 
HalliweU  in  any  way  interfered?  No  damage  was  sus- 
tained by  them,  and  I  think  that  the  mere  change  of 
possession  for  that  interval  of  tim^  worked  no  wrong, 
for  which  an  action  of  trover   is  maintainable.     For 

these 
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these  reasons  I  think  that  HaUiweU  and  his  assignees  1S28« 

were  bound  hy  tlie  bafgiDn.of  the  IGtk*  of  March^  that  ^^^^^ 

the  (lelivery  to  Cbrnitf  >waa>nDta  oood  ffvoond  of.  action,  _  ogftmtt 
and,  conaequemly^  that  a  nonsoH  must  be  entered* 

LiTTLEDALE  J*  I  am  eoftifely  of  the  same  opinion. 
After  the  goods  were  sold,  and  the  bUi  delivered  in 
payment,  both  the  property  and  possession  wens  ont  of 
CarroUy  and  the  goods  were  entirely  at  the.  disposal  of 
HalUvodl.  Oilaeroaell^  however,  applied  to  HaUiweU  for 
security.  In  what  character  did  he  do  so  ?  He  sold 
the  goods  and  received  the  bill  for  Carroll^  and  had 
nothing  whatever  to  do  with  it  on  his  own  account. 
HaUiweU^  upon  his  applicatioQ,  gave  the  letter,  autho- 
rizing a  sale  of.  the  goods  and  the  application  of  the 
proceeds  to  the  payment  of  his  debt  to  CarrcU*  It  is 
said  that  as  this  was  not  conunuoicated  to  him,  and 
there  was  no  evidence  of  his  having  ratified  the  act  of 
CulverweUf  he  is  to  be  treated  as  a  stranger,  and  cannot 
avail  himself  of  it  after  the  bankruptcy  of  HcMmeU. 
These  matters  certainly  are  not  expressly  stated ;  but  if 
the  Court,  from  the  facts  stated  in  the  special  case,  can 
reasonably  infer  that  there  was  such  ratification,  they 
may  give  judgment  accordingly.  Now  it  is  clear  that 
CarroU  was  endeavouring  to  secure  himself  as  far  as 
possible,  for  he  made  an  attachment,  and  it  is  but  rea- 
sonable to  suppose  that  he  would  ratify  any  act  done 
by  CulverweU  for  his  benefit  Then  as  to  the  second 
point,  the  facts  do  not  shew  a  wrongful  convei*sion. 
The  case  difi^  from  Solfj^  v«  Batbbonet  there  the  fac- 
tors of  the  plaintiff  had  handed  over  the  goods  to  the 
defendant  upon  some  arrangement  between  them,  and 
the  latter  had  actually  sold  them.    Here  the  goods  were 

G  g  4  returned 
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1M8.       retorned  by  Carrdl^  and  were  in  the  hands  of  CuioeraxU 
_  and  Co.  at  the  time  when  the  demand  was  made.    The 

Bailst 

agan^si        rule  for  entering  a  nonsuit  must,   therefore^   be  ab- 
solute. 

Rule  absolute. 


,^d^^.  ..    Jfi,^./.y^^A:-i^rM 


COLTSAWKU. 


SwANN  against  The  Earl  of  Falmouth  and 


Where  a  land-    /^^SE  for  an  excessiTe  distress.     Plea,  not  guilty. 

lord's  agent  V./  . 

went  upon  the  At  the  trial  befqre  G^se/^^  J^  ftt  the  last  Spring 

teoant*a  pre- 
mises, walked     assizes  for  Corrmalli  it  appeared  that  the  plaintiff  was 

and  gaveT'      tenant  to  the  Earl  of  Falmouth  of  a  wharf  called  Paint 

that  he  had  die.  Q.^»  ^  ^^  yearly  rent  of  150/.,  where  he  carried  on 

J™^^j*?^°    the  business  of  a  dealer  in  coals,  timber,  iron,. and  other 

therefor  an       things.     On  the  9th  o{  January  there  was  an  arrear  of 

and  that  unless   rguj;  amounting  to  262L  105.  due  to  the  earl,  and  on 

the  rent  was  *^ 

paid,  or  the       that  day  the  other  defendant  (derk  to  the  earl's  attorney) 

goods  replevied 

within  fife  Went  to  the  plaintiff's  premises  and  inquired  of  his  clerk 

would  heap-  whether  the  plaintiff  was  there.    He  was  answered  in 

j[^[d^dtiien  ^be  negative,  and  then  said,  -^^ Mr.  C,  Lord  FalmoutVa 

STingany"^  Steward  is  now  on  the  quay,  and  intends  to  distrain  for 

*^*^"  '°f??;  Lord  Falmouth's  rent."     The  steward  and  Jennings  then 

session ;  neid^  *' 

that  this  was  a    walked  round  the  wharf,  upon  which  the  plaintiff  had 

sufficient  set-  "^  * 

aure  to  giye  the  various  separate  parcels  of  goods  lying,  and  afterwards 

tenant  a  right      ,    -     • 

of  action  for  an  left  the  following  jiotice  of  distress,  signed  by  Jennings :  ^ 

eacessiYe  dis" 

tress;  and  that  *^  Take  uotice,  that  by  virtue  of  a  prc^r  authority  from 
^misei  with-  ^^  ^^^  ^f  Falmouth^  I  have  this  day  taken  and  dis* 
rn*  irpOTBoi"^  trained  at  PoitU  Qf^^,  and  the  cellars  and  premises 

sion  was  not  an 

abandonment  of  the  distress,  the  11  G.  2.  c  1 9.  i.  10.  giving  the  landlord  power  to  impound 

or  otherwise  secure  on  t|ie  prequses  goods  distrained  for  rent  arreir. 

there* 
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thereunto  belongingy  situate  lying*  &nd  being  in  the 
parish  of  Feockf  in  the  county  ofCormwaUf  which  you 
now  hold  of  him  at  the  .yearly  rent  of  150^*,  the. follow- 
ing goods  and  chattels,  to  wit,  a  quantity  of  coals  now 
lying  in  heaps  on  Point  Quay  aforesaid,  a  quantity  of 
slate  ditto,  a  quantity  of  balk  ditto.  All  w^ch  goods 
and  chattels  I  have  jeft  on  the  said  premises,  and  have 
distrained  the  same  for  the  recovery  of  the  sum  of 
9621*  lOs.  due  to  htm  at  Chrisitms  lastv  ^^  i^^nt  and 
arrears  of  rent  of  the  said  premises.  And  you  are  fur« 
ther  to  take  notice,  that  unless  you  pay  the  said  rent  and 
arrears  so  due^  togetlier  with  the  costs  and  charges  of 
this  distress,  or  cause  the  said  goods  and  chattels  to  be 
duly  replevied  within  five  day  a  from  the  delivery  hereof^ 
the  same  will  be  appraised  and  sdid  aea>rding  to  law. 
Dated  9th  January  18£7."  Defendant  Jkrmings  and 
the  steward  then  went  away,  and  did  ndt  leave  any  per* 
son  in  possession  of  the  goods  seized,  which  were  worth 
more  than  1000/.  On  the  12th  oi 'January ^  the  plainti£P 
];equested  that  some  handbills  which  had  been  prepared 
to  give  notice  of  a  sale  of  the  distress,  might  not  be 
published;  thb  was  consented  to,  and  he  afterwards 
paid  the  arrears.  All  the  goods  on  the  wliarf  having 
been  seized,  the  plaintiff  was  prevented  from  carrying 
on  his  business  for  several  days.  Upon  these  facts,  it 
was  contended  for  the  defendants,  that  the  mere  walking 
round  the  premises,  without  marking  or  even  touching 
the  goods,  or  leaving  any  person  there  to  keep  posses* 
sion,  did  not  amount  to  a  seizure,  and  that,  consequently, 
the  action  was  not  maintainable.  The  learned  Judge 
overruled  the  objection,  and  left  the  case  to  the  jury, 
who  found  a  verdict  for  the  plaintiff  with  40/.  damages. 
In  Easter  term  a  rule  nisi  for  a  new  trial  was  obtained. 


1828. 

SwAMir 

Hiefiarlof 
Falmquth. 


on 
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]  8S8.  on  the  grounds  that  no  seizure  was  in  fitct  proved,  and 

„  that  the  damaees  were  exceesiiref  and  now  the  Court 

i^gojiuf  called  upon 

The  Earl  of  '^ 


Falmouth. 


FMM  to  snpport  the  rule  on  die  first  ground.  The 
goods  were  not  placed  in  the  custody  of  the  law  by  that 
which  was  done  by  the  defendant  Jennings  and  Lord 
Falmouth's  steward.  They  merely  walked  round  the 
premisefil^  but  did  not  touch  die  goods,  and  then  went 
away  without  leaving  imy  person  in  possession.  The 
plaintiff  might,  therefore,  have  disposed  of  the  goods  at 
any  time,  and  if  he  aisstained  from  doing  so  under  the 
mistaken  nodon  that  they  were  in  the  custody  of  the  law, 
that  does  not  give  him  a  right  of  action.  If  by  med- 
dling with  the  goods  he  would  have  become  liable  to 
any  legal  proceeding,  it  must  have  been  as  for  a  rescous 
or  pound  breach*  To  the  former  a  party  is  liable  only 
where  the  goods  are  wrongfully  taken  out  of  the  posses- 
sion of  the  party  dtstraining  before  they  are  impounded, 
and  they  must  be  taken  out  of  his  manual  possession, 
Fitz.  N.  A  102.  (F.),  Dod  v.  Monger  (a),  where  it  was 
held,  that  the  distrainer  having  quitted  possession,  a  re- 
taking of  the  goods  by  the  tenant  was  not  a  rescous* 
Then,  would  the  plaindff  have  been  liable  to  indictment 
for  a  pound  breach  ?  That  question  may  be  considered 
in  the  same  manner  as  if  Lord  Falmouth  had  brought 
an  acdon.  He  certainly  could  not  have  maintained 
one ;  the  mere  giving  of  die  notice,  without  actual 
seizure,  would  not  have  availed  him.  Blades  v.  Arwp^ 
dale{b)*  In  Owen  v*  Legh  (c),  where  standing  com  was 
seized  as  a  distress,  and  sold  before  it  was  ripe,  the 

(a)  6  Mod.  815.  (b)  1  i/.  ^  5.  71 1.  (c)  S  B.  i  jt.  470. 

Court 
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Court  held,  that  the  sale  was  altc^ther  void,  and, 
therefore,  gave  no^ri^ic  ef  action  to  the  tenant.  So 
here,  iF  there  was  no  valid  seizure,  there  is  no  cause  of 
action.  At  all  events  the  damages  were  excessive,  as  no 
actual  loss  was  proved.  (Upon  a  soggealioii  from  the 
Court,  the  plaintiff's  oooosel  consented  that  the  damages 
should  be  reduced  to  20/.) 


18S8. 

SWAMW 

TheJSarlof 

FAUftOOTH. 


Baylet  J.  This  is  not  a  question  between  theland- 
lord  and  a  tfaied  person,  but  between  him  and  his  tenant  $ 
and  the  points  to  be  considered  are,  whether,  as  between 
them,  there  ever  was  a  sebare,  and  whether  there  was 
such  an  abandonment  of  the  dbtress  by  the  landlard  as 
could  have  deprrved  him  of  the  right  to  treat,  the  tenant 
as  a  wrong*doer,  had  he  taken  away  the  goods*  The 
agents  of  Lord  Fcdmcuih  went  upon  the  preanaes  for  the 
purpose  of  distraining,  and  afterwards  sent  written 
notice  of  what  they  had  been  doing.  That  is  evidence 
against  the  landlord  that  they  had  actually  made  a  dis- 
tress. Then,  was  the  distress  abandoned  ?  If  it  was, 
no  doubt  the  possession  re-vested  in  the  tenant.  The 
statute  11  G.  2.  c.  19.  5. 10.  enables  the  landlord  to  '^  im- 
pound, or  otherwise  secure  upon  the  premises, "  goods 
that  have  been  distrained.  Then  look  at  the  notice 
delivered  by  Jennings.  He  says  that  the  goods  have 
been  distrained,  and  unless  they  are  replevied,  or  the 
rent  paid  within  five  days,  they  wiU  be  appraised  and 
sold.  That  does  not  indicate  any  intentkm  to  abandon 
the  distress,  but  to  leave  the  goods  on  the  premises  in 
the  custody  of  the  law.  The  case  of  Dod  v.  Monger 
must  be  considered  with  reference  to  the  state  of  the  law 
at  the  time  when  it  occurred.     The  landlord,  then,  had 

no 
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SWAVW 

againsi 
The  Earl  of 
Faixouih. 


DO  light  to  keep  the  goods  on  the  prembes ;  i^  there^ 
fore,  he  quitted  possession  of  the  goods  whilst  they  re- 
mained on  the  premises,  that  was  an  abandonment  of 
the  distress;  but  the  mere  leaving  of  the  goods  in  a 
place  where  be  has  a  right  to  keep  them,  without  any- 
thing to  indicate  an  intention  to  abandon  the  distress, 
cannot  operate  as  an  abandonment*  It  would  be  very 
hard  upon  the  tenant  if  this  were  otherwise,  for  then,  in 
all  cases  of  distress  by  the  landlord,  upon  premises 
where  a  man  cannot  remain  in  possession,  he  must  im- 
mediately remove  the  goods.  In  the  present  case,  it 
could  not  be  expected  that  the  landlord's  agent  or  ser- 
vant should  remain  all  night  upon  the  wharf;  and  if  that 
had  been  necessary  in  order  to  retain  possession,  the 
goods  must  have  been  carried  elsewhere,  which  would 
have  produced  a  very  serious  injury  to  the  tenant. 


HoLROYD  J.  The  tenant,  by  asking  indulgence,  re- 
cognized that  which  had  been  done  as  an  act  of  seizure, 
and  was  not  unlike  some  cases  of  arrest  where  the 
party  submits  to  it  without  a  corporal  touch  by  the 
bailiff. 


LiTTLEDALE  J.  I  am  of  Opinion,  that  as  between 
these  parties  there  was  an  original  seizure;  and  that 
there  was  not  an  abandonment;  for  since  the  statute 
1 1  6. 2.  the  landlord  may  keep  the  goods  on  the  pre- 
mises. The  case  might  have  been  different,  had  the 
question  arisen  between  the  landlord  and  an  execution- 
creditor,  or  a  purchaser  for  valuable  consideration  with- 
out notice,  for  the  landlord  might,  perhaps,  be  consi- 
dered to  have  lost  his  right  as  against  third  persons  if 

he 
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he  neglected  to  give  reasonable  notice  of  it.    The  rule       1828. 
for  a  new  trial  musti  therefore,  be  discharged.  ' 

^  SWAWK 

Rule  discharged.       agfrimt 

The  Earl  of 
Falmouth. 

Erskine  and  Coleridge  were  to  have  opposed  the  rule. 


to 
or 


Elsmore  against  The  Inhalntants  of  the 
Hundred  of  St.  Beiavells. 

nPHIS  was  an  action  on  the  statute  9  G.  1.  c.  22.  5.  ?•»  a  building  in* 
brought  by  the  plaintiff  to  recover  a  satisfaction  for  ^s^curf  m** 
the  damage  sustained  by  him  by  reason  of  the  wilful,  J^^^  u°*' 
malicious,  and  felonious  setting  fire  to  his  house,  out-  7^'^^  ^^  "o^ 

been  completed 

house,  or  barn.     Plea,  not  guilty.     At  the  trial  before  or  inhabited, 

and  in  which 

Park  J.,  at  the  Spring  assizes  for  the  county  of  Glou^  the  owner  bad 
cester^  1828,  it  appeared  that  the  building  of  the  plaintiff  and  agricultural 
which  had  been  destroyed  by  fire  was  in  an  unfinished  Held,"iK>t  u 
state.     It  contained  five  rooms,  viz.,  a  kitchen  and  par-  ouiousiroi 
lour,  two  rooms  on  the  first  floor,  and  one  room  over  *^"™  7«ti>'»n  ^e 

'  '  meaning  of  the 

that  floor;  it  had  a  stone  staircase,  and  all  the  window-  "^^  ^  ^- 1* 

c  82.  s.  7.  to 

frames  were  fixed  in,  and  one  was  glazed.     Upon  these  u-to  entitle  the 

/•         .  1    1      1  1  1  •     'rr*  1 1  owner  to  main- 

facts  It  was  contended,  that  the  plamtiiF  could  not  re-  tain  an  action 

cover,  because  the  building  was  not  a  house,  outhouse,  hundred  for  an 

or  barn,  within  the  meaning  of  the  statute  9  G.  1.  c:.22.  b^'h^f^J^^ 

The  learned  Judge  reserved  the  point,  and  a  verdict  was  J|2ii^  *mu 

found  for  the  plaintiff,  with  liberty  to  the  defendant  to  ^/"  ^  ^^ 

move  to  enter  a  nonsuit 


Russell  Serjt.,  in  Easter  term,  obtained  a  rule  nisi  for 
that  purpose.  In  moving  for  the  rule  he  urged,  that 
by  the  9  G.  1 .  c.  22.  s,  7.  a  party  was  entided  to  recover 
against  the  hundred  satisfaction  for  damage  sustained  by 

the 
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EUMORI 

Itie  Inhabit- 
ants of 
St.  BftiATiLU. 


the  setting  (ire  to  his  house,  barn,  or  outhouse,  which  shall 
be  committed  or  done  by  any  offender  against  that  act. 
The  setting  fire  to,  therefore,  miist  be  an  offence  against 
that  act.  The  words  of  that  act  (as  far  as  respects  the 
offence  of  burning)  are,  **  if  any  person  shall  set  fire  to  any 
house,  bam,  or  outhouse,  he  shall  be  adjudged  guilty  of 
felony,  without  benefit  of  clergy.''  Now  a  house  intended 
for  a  dwelling-house,  but  which  has  not  been  completed, 
and  which  has  never  been  inhabited,  is  not  a  house  within 
the  meaning  of  the  legislature.  The  statute  does  not 
alter  the  nature  of  the  crime  (as  it  existed  before),  or 
make  any  new  offence,  but  excludes  the  principal  from 
clergy  more  clearly  than  he  was  before.  North's  case  (a), 
Breeme*s  case  (&)•  Then  would  the  maliciously  and 
voluntarily  burning  of  a  house  intended  to  be  in- 
habited, but  which  has  never  been  inhabited,  be  an 

I 

offence  at  common  law,  with  respect  to  which  arson  may 
be  committed.  Lord  Hak,  in  his  Pleas  of  the  Crawn^ 
tit.  Arson,  c.  49.  p.  567*,  speaking  of  the  word  house, 
says,  *'  This  extendeth,  not  only  to  the  very  dwellings 
house,  but  to  all  outhouses  which  are  parcel  thereof, 
though  not  contiguous  to  it,  nor  under  the  same  roof  as 
in  the  case  of  burglary.^  This  is  an  authority  to  shew 
that  at  common  law  the  offence  of  maliciously  and 
voluntarily  burning  a  house  could  only  be  committed 
with  respect  to  such  mansions  in  which  burglary  might 
have  been  committed.  Rex  v.  Donnavan  (c),  and  Rex  v. 
Winter  (/f),  shew  that  cases  on  this  statute  have  always 
been  considered  with  reference  to  the  acknowledged 
definition  and  description  of  a  house  or  outhouse  in 
burglary.    Now  Rex    v.    Lyons  {e).    Rex  v.    Thomp^ 


(a)  9  East,  P.  C,  102] . 

(r)  1  Leackf  C  X.  81.  9d  edit. 

(tf)  2  Sasit  P.  C  497. 


(b)  8£a«r,  P.C.IOSS. 
[d)  R.  i  R.  Or.  Ca,  895. 


son^ 
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son  {a)f  and  Rex  v.  FuUef*  {b)  establish  clearly  that  the 
offence  of  burglary  could  not  have  been  committed 
in  respect  of  a  house  intended  to  be  inhabited, 
but  which  had  not  been  inhabited.  Secondly,  this  is 
not  an  outhouse,  because  it  is  not  parcel  of  a  dwd- 
luig-house.  Hiks  v.  Tke  Hundred  of  Shremsbury  {c\ 
which  was  an  action  against  the  hundred  for  damage 
sustained  by  the  maliciously  setting  on  fire  of  an  outhouse, 
shews  that  the  building  burnt  must  be  proved  to  have 
been  in  some  degree  connected  with  the  dwelling-house 
to  make  it  parcel  thereof,  and  that  it  must  be  such  an 
outhouse  in  respect  of  which  arson  may  be  committed 
at  common  law.  Thirdly,  this  was  not  a  barn  in  the 
ordinary  acceptation  of  that  term.  It  was  not  intended 
to  be  used  for  the  purpose  for  which  a  bam  is  used, 
nor  was  it  constructed  in  that  mode  in  which  a  barn  is 
usually  constructed. 


1828. 

ELtMORS 

ttgamtt 
The  Inhabit;. 

•oU  of 
St.  BftiATsu* 


Talfawrd  now  shewed  cause.  It  must  be  conceded, 
that  the  building  was  not  a  house  or  outhouse  within 
the  meaning  of  the  statute;  for  it  must  undoubtedly  be  a 
bouse  or  outhouse  in  respect  of  which  burglary  may 
have  been  committed.  The  authorities  establish  that, 
a  house  built  for  the  purpose  of  being  used  as  a  dwell- 
ing-house, but  which  has  never  been  used  as  such,  is 
not  a  house  in  respect  of  which  burglary  can  be  com- 
mitted. In  Ftdlei^s  case,  the  bouse  was  a  new  one, 
and  finished  all  but  the  painting  and  glazing;  a  work- 
man, who  was  employed  by  the  owner,  slept  in  it  for 
the  purpose  of  protecting  it;  but  no  part  of  the  owner's 
family  or  servants  had  yet  uktxi  possession  of  it.     This 


(a)  1  Leach^  C  £.  222.  n. 
(c)  3  Eatt^  457. 


{h)  2  Ltach^  C.  X.  89S. 


was 
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1828.  was  ruled  not  to  be  a  dwelling-house.  Bat  the  decision 
shews  that  it  is  not  the  intended  purpose  for  which  a  house 

EUKORE 

agtdfui       is  built,  or  the  mode  of  its  construction,  which  makes  it 

Tlie  Inhabit-  . 

anuof  a  dwelhng^  house,  but  the  fact  of  its  being  inhabited. 
Now,  to  apply  that  prindpie  to  this  case,  the  building 
was  intended  to  be  a  dwelling-house,  but  it  had 
been  applied  to  those  purposes  to  which  a  bam  is  usually 
applied.  Als  the  actual  user  of  a  building  for  inhabitancy 
in  one  instance  makes  it  a  dwelling-house,  so  the  user 
of  this  buildiffg,  for  the  purpose  of  depositing  in  it  hay 
and  straw  (whidh  is  the  purpose  for  which  a  bam  is  used), 
makes  this  a  barn. 

Mussdl  Serjt*  contr^.  This  building  clearly  was  not 
a  bam  within  the  usual  meaning  of  that  term.  Rex  Vd 
Judd  (a),' shews  that  the  matter  in  respect  of  which  the 
offence  is  committed,  must  come  within  the  ordinary 
and  established  meaning  of  the  words  used  in  the 
statute.  There  the  defendant  had  been  committed  for 
setting  fire  to  a  parcel  of  tmtkrashed  wheat;  and  the 
Court  were  of  opinion,  that  as  the  statute  had  only  made 
it  felony  to  §et  fire  to  a  cockf  maw,  or  stack  of  com,  the 
warrant  did  not  charge  the  defendant  with  a  felony,  and 
he  was  therefore  admitted  to  bail.  The  building  in  the 
present  case  was  not  a  barn  in  the  ordinary  meaning  of 
that  word ;  at  most  it  was  a  house  used  as  a  barn.  The 
question  in  this  case  is  precisely  the  same  as  that  which 
would  have  been  raised  upon  an  indictment  against 
a  party  for  setting  fire  to  this  building,  viz.  whether 
he  was  guilty  of  a  capital  offence.  The  statute,  being 
highly  penal,  must  be  construed  strictly,  and  Hale's 

(«}  S  T.  R.  S55. 
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P.  C.  c.  49.  p.  59.,   Rex  v.  Dormavan  (a),   and  iter.  v.        1828* 
Winier{b)i  shew  that  the  statute  has  been  so  construed*.        ~ 

Cur.  adv.  vidt.    ^'^f?*' . 

Ibe  Inhabit- 
ants of 

flc«  BftlATBJiU* 

Baylet  J.  This  was  an  action  against  the  inhabit- 
ants ot  the  hundred  on  the  9 G. I.e. 22.,  brought  to 
recovei^  a  satis&cdon  for  the  damage  sustained  by  the 
setting  fire  to  a  houses  outhouse,  or  bam.  The  question 
is,  whether  the  building  which  was  set  fire  to  comes 
within  the  description  of  a  house,  outhouse,,  or  barn. 
It  appeared  to  have  been  built  for  the  purpose  of  being 
used  as  a  dweUing*house,  but  it  was  in  an  unfinished 
state,  and  never  was  inhabited.  It  was  conceded  in 
argument,  tliat  it  was  not  a  house  within  the  meaning  of 
the  statute  9  6. 1.  c.  22.  It  has  been  decided  that  that 
statute  does  not  alter  the  nature  of  ^e  crime,  or  make 
any  new  ofience,  but  merely  excludes  the  principal  from 
clergy  more  clearly  than  he  was  before.  There  cannot 
be  any  doubt  that  the  building  in  this  case  was  not  a 
house  in  respect  of  which  burglary  or  arson  could  be 
committed.  It  was  a  house  intended  for  residence,  but 
it  was  not  inhabited.  It  was  not,  therefore,  a  dwelling- 
house,  though  it  was  intended  to  be  one.  It  was  not  an 
outhouse,  because  it  was  not  parcel  of  a  dwelling-house. 
But  it  was  contended  that  it  was  a  bam,  because  it  had 
been  used  for  those  purposes  for  which  a  barn  is  used. 
The  building  had  three  stories,  chimxieys,  a  staircase,  and 
windows.  The  plaintiff  had  deposited  in  it  a  quantity  of 
straw  and  agricultural  implements.  On  consideration, 
we  are  of  opinion,  that  this  building  was  not  a  bara 

(a)  I  Lsack,  C  C  81.  (6)  1  Must,  i  R.  S9S. 

Vol.  VIII.  H  h  within 
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ISS6*       .within  the  laeaniqg  of  dmt  word»  as  it  is  used  in  this 
„  statute.    It  was  a  house  aj^lied  to  those  purposes  to 

againM        which  ft  bam  miirht  be  applied.     The  act  of  the  9  G.  1. 

sDtBof  c.22.9  though  remedial  in  some  respects,  is  in  others 
capitally  penal.  The  hundred  are  liable  to  make  satis- 
Action  to  the  party  iiyured  by  the  burning  of  a  hous^ 
outhouse,  or  bam,  provided  a  capital  offence  be  com- 
mitted against  that  statute  by  such  burning.  The  star 
tute,  therefore,  with  reference  to  a  case  like  the  pre- 
.sent,  must  be  construed  strictly ;  and,  so  construing  it, 
we  are  of  opinion,  that  the  building  consumed  by  fire 
in  this  case  was  not  a  house,  outhouse^  or  barn  within 
the  meaning  of  this  act  of  parliament:  and  in  this 
opinion  L^rd  TetUerden,  with  whom  we  have  conferred 
upon  this  cas^  concurs.  The  rule  for  enteriiig  a  non- 
•sttit  must,  therefore,  be  made  absolute. 

Rule  absolute* 


^>^  .  JLM^f^^^^  9/t^^^t4^ 


The  KiiYG  ngainst  The  InbabitaBts  of 

HlPSWELrL. 


The  fiatote  T  T  PON  an  appeal  against  an  order  of  two  jostipfs), 

S8  G»  8»  €•  48*  \mJ 

i.  4.  makes  whereby  EUxabeth  Miller^  widow,  a^d  her  four 

tttret  whereby  children  Were  removed  from  the  township  of  MorpeA$ 

eightTonof  ^  ^  couuty  of  Norikumberlandf  to  the  township  pf 

^^ti^to  -HipsiBcfl,  in  the  parish  of  Catterick,  in  the  county  of 

^mHm'end  ^^*'  ^  sessions  confirmed  the  order,  subject  to  th^ 

DO  wttiemeot  opinion  of  this  Court  on  the  fdlowioff  case  :-r- The 

cen  be  geined  " 

bjterring  pauper's    husbaud,    Joseph  Miller,    the  son    of  Jane 

under  them. 

Salkeld,  the  wife  of  Thomas  Salkdd,  was,  ai  the  age  ^ 

Jve 
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Joe  years^  bound  hj  the  said  Thomas  Salkeld^  by  the  1^98. 
name  of  Jfsej^k  Salkdd^  an  apprentice  to  WiUiam  ' — ^ 
WrigfUp  a  chimney-sweeper,   under  the  following  in-       offdnn 

m%  ^be  Inhabit 

denture:  ^^  This  indenture,  made  the  21st  day  c^  Me^       ants  of 
in  the  forty-fourth  year  of  the  reign  of  our  sovereign     '^'f^'^' 
lord  George  the  Third,  &c  between  Thomas  SaUeeld^  of 
Alston  MooTy  in  the  county  of  Cumberland^  yeoman,  and 
Joseph  SaUseldf  his  son  of  the  one  part,  and  William 
Wright^  of  the  township  of  HipsnoeUt  chimney-sweeper, 
of  the  other  part ;   witnesseth  that  the   said  Joseph 
Salkdd  hath  of  his  own  free  will,  and  with  the  consent 
of  his  said  father,  pat  and  bound  himsdf  apprentice  to 
and  with  the  said  William  Wright^  and  with  himi  after 
the  manner  of  an  apprentice  to  dwdi,  reniaia,  and 
serve  from  the  day  of  the  date  hereof,  for,  during,  and 
until  the  term  of  seven  years  thence  next  foUowing  be 
fully  completed  and  ended ;  during  all  which  term  the 
said  apprentice  his  said  master  well  and  faithfully  shall 
servcy  his  secrets  shall  keep,  8cc.  in  the  usual  form. 
And  the  said  WUUam  Wright^  the  master,  in  consider- 
ation of  such  service  so  to  be  done  and  performed, 
doth  for  himself,  his  executors,  &c;  covenant,  promise 
and  grant  by  these  presents,  to  and  with  the  said  Joseph 
Salkeldf  the  apprentice,  that  he  the  said  William  Wrighi^ 
his  executors,  &a  shall  and  will  teach,  leant,  and  in- 
form bifD,  the  said  apprentice^  or  cause  him  to  be 
taught,  learned,  and  informed  in  the  art,  trade,  or  mys- 
tery of  a  chimneys-sweeper,  which  the  said  master  now 
useth,  after  the  best  manner  of  knowledge  that  he  or 
they  mi^  or  can,  witli  all  circumstances  thereunto  bo- 
longing.    And  also  shall  find  and  provide  to  and  for 
ibe  said  apprentice  sufficient  and  enough  of  meat,  drixdc, 
washings  lodging,  and  clothes,  fit  and  convenient  for 

H  h  2  such 
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1828.      such  an  apprentice.     In  case  of  the  master's  death 

'Within  the  said  term,  the  apprentice  is  to  be  at  liberty, 

^igomst       and  choose  a  master  for  himself.    And  for  the  trae  per- 

Tbe  Inhabit. 

rats  of  formance  of  all  and  singular  the  covenants  and  agree^- 
ments  aforesaid,  each  of  the  parties  aforesaid  doth  bind 
himself  unto  the  other  firmly  by  these  presents.  In 
witness  whereof  the  parties  above  named  to  these  pre- 
sent indentures  interchangeably  have  set  their  hands 
and  seals  the  day  and  year  above  written."  The  pauper's 
husband,  Joseph  Milter,  so  bound  by  the  said  indenture 
under  the  name  of  Joseph  Salkeld^  served  under  it  as  an 
Bpprentice  to  the  said  William  Wright,  during  the  time 
specified  in  the  same  indenture^  in  the  township  of 
HipsitoeU,  where  he  resided  during  the  same  period* 
And  the  court  of  quarter  sessions  was  of  opinion  that 
Jie  thereby  gained  a  settlement  in  that  township. 

Pattesott  in  support  of  the  order  of  sessions.  The 
question  is,  Whether  the  binding  of  the  pauper's  has- 
band  was  made  void  by  the  28  6. 5.  c.  48.  The  first  . 
section  of  that  statute  clearly  applies  to  parish  appren*- 
tices  alone,  it  prescribes  a  form  for  the  indentare,  and 
then  says,  that  compulsory  bindings  in  that  form  shall 
be  as  valid  as  voluntary  bindings  by  the  parties  them- 
selves. The  second  and  third  sections  refer  to  the 
bindings  mentioned  in  the  first  IBaylejf  J.  The  form 
of  an  indenture  given  in  die  schedule  is  applicable  to 
bindings  by  the  parents  as  well  as  by  pariah  officers.^ 
That  is  so,  but  it  does  not  vary  the  effect  of  the  first 
section.  The  fourth  section  will  probably  be  felied  on 
for  the  appellants.  It  enacts,  **  that  all  indenturesi 
covenants,  promises,  and  bargains  hereafter  to  be  madis 
or  taken,  of  or  for  the  having,  takings  employing,  re- 
taining, 


IH  THE  NiVTB  YE4R  OF  GEORGE  IV.  i6^ 

tainingy  or  keeping  of  any  boy  or  boys  as  or  in  the       X9$9*. 
nature  of  an  apprentice  or  apprentices,  or  servant  or        '    '  * 
servants  employed  in  the  capacity  of  a  climbing-boy  or       agflmu 
chimney-sweeper,  who  shall  be  under  the  age  of  eight       anuof 
years  as  aforesaid,  than  is  by  this  Mct  limited,  ordained, 
and  appointed,  shall  be  absolutely  void  in  the  lav  to  all 
intents  and  purposes."    That,  as  it  is  printed,  is  iin« 
intelligible,  probably  the  word  ^^  otherwise"  ought  .to 
be  inserted  Move  than  g  but  still  it  must.be  construed 
with  reference  to  the  first  section,  which  applies  .to 
parish  apprentices  only,  for  various  parts  of  the  statute 
i^ontemplate  other  bindings  as  valid  besides  ,thoae  speci*   * 
fied.    [Atj^  J.    What  is  the  tide  ofthe  act?]    <' An 
act  for  the  better  regulation  of  chimney-sweepers  and 
their  apprentices,"  certainly  general  in  its  terjns,  and 
some  parts  of  the  act  apply  to  all  apprentices  to  sweqpa. 
Thus,  section  6.  gives  a  general  power  to  justices  to 
hear  and  determine  complaints  between  the  masters  and 
apprentice.    Supposing  this  binding  not  to  be  within 
the  statute,  it  cannot  be  objected  to  on  the  ground  that 
the  apprentice  was  only  five  years  old  at  the  time  of  the 
binding.    There  is  not  any  authority  upon  this  subject^ 
but  in  Bra.  Abr.  I/dwurersj  pL46.  it  appears  to  have 
been  considered  that  five  years  of  age  was  the  limit 
below  which  children  could  not  be  employed  as  ser« 
vants.     But  supposing  the  statute  does  apply,  still  the 
indenture  was  not  void,  but  voidable  only.  Rex  v.  Si% 
Nicholas^  Ipswich  (a),  and  the  service  having  been  per«i> 
formed  under  it,  a  settlement  was  gained. 

Alderson,  contri^  was  stopped  by  the  CourU 

(a)  Burr.S^C,  91, 

H  h  S  Bayley 
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1MB.  BaVUCT  J*    The  title  of  the  stat  28  6. 8.  c.  48.  is^ 

_^  general^  *♦  For  the  better  r^alation  of  chimney-ffweepen 

'JVC  Kno  

osomti       and  tlietr  appreotices/'  and  the  recital  is.  **  That  the 
•ntior       laws  in  being  respecting  roasters  and  apprentioes  are 
not  sidBdent  to  prevent  the  complicated  miseries  to  • 
whi<^  boys  employed  in  climbing  and  cleansing  chia^ 
nefs  are  liable/'    Then  the  first  seetton  gives  the  parish 
<)ffioeni  power  to  bind  under    certain  drcanuAances. 
The  second  section  contains  a  regnktion  applicable  to 
parish  appreiuiees.    The  third  enacts,  that  a  parlicnlar 
form  of  ittdentare  shall  be  adopted^  and  diis  form  is 
eqnaUy  applicaUe^  whether  the  binding  is  by  the  paridi 
oflkers  or  the  parents  of  the  child.    It  is  not,  however, 
necessary  to  decide  whether  those  clauses  apply  to  all 
bindings,  because  the  fourth  and  some  other  sections 
deariy  extend  to  cases  of  bindings  by  paririi  offi- 
cers or  parents,  and  reach  all  bindings  or  bargains  of 
apprenticeship  or  service.     The  fourth  section  begins 
by  enacting,  that  all  indentures,  &c.  for  Unding  any 
boy  nndisr  eight  years  of  age  as  an  apprentice  to  a 
diimney-sweeper,  *^  than  is  by  this  act  limited,^'  shall 
be  void  in  the  law  to  all  intents  and  purposes.    The 
words  ^^  than  is  by  diis  act  limited,*'  are  not  sensible; 
but  it  is  manifest  that  the  legislatare  intended  to  make 
aH  indentotes  void  where  the  child  bound  to  a  chimney- 
sweeper is  under  eight  years  of  age.    If  there  were  any 
doubt  upon  this,  it  would  bt  removed  by  the  latteir  part 
of  the  clause,  tbe  meaning  of  which  n  perfectly  dear : 
**  That  every  person  who  shall  from  henceforth  have, 
take,  employ,  retain,  or  keep  any  such  boy  as  or  in  the 
nature  of  an  apprentice  or  servant,  employed  in  the 
capacity  of  a  climbing-boy  or  chimney*sweeper  as  afore- 
said, who  shall  be  uAder  the  age  of  eight  years  as  afore- 
said 
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said  ocHitrary  to  the  tenor  and  true  meaning  of  this  act,       1888« 
and  being  convicted  thereof  as  heranaiter  mentioned, 
shall  forfeit  and  pay  for  every  such  apprentice  or  servant  so 
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by  him  or  her  had,  taken,  fltc  any  sum  not  exceeding  lOLf  jmts  of 
nor  less  than  Bl"  But  it  is  said  that  void  is  sometimes 
construed  xwkktUe^  and  where  the  provision  is  introdaced 
for  the  benefit  of  the  parties  only,  sooh  a  constmetion  may 
be  right,  but  where  it  is  introduced  for  putdic  purposes, 
and  to  protect  those  who  are  inoapaUe  of  protecting 
themselves,  it  should  receive  its  full  force  and  elSecU 
Here  I  think  it  woald  be  contrary  to  the  spirit  of  the 
act  to  consider  the  indenture  voidaUe  only.  The  om*^ 
sequence  is,  that  no  settlement  was  gained  under  it. 

LiTTLEDALB  J*  concurrcd. 

Order  of  sessbns  quashed. 


Cornish  and  Another  against  John  Seabell. 

A  SSUMPSIT  for  use  and  occupation.    Flea,  general  jt.  being  teuat 

JLjL  _  .       ofprenuMs 

issue.    At  the  trial  before  Uttkdale  J.,   at   the  under  m  in. 
Spring  assizes  for  the  county  of  Camwallf  1828,  the  g^tJdby^ 
plaintiA»  in  order  to  prove  that  the  defendant  held  the  ^^^of  ti^ 
premises  as  tenant  to  them,  put  in  the  following  docu-  ^^'^^^^ 
ment,  signed  by  the  defendant,  and  bearing  date  the  ^^'^^^l^^* 
81st  oijanuaruy  I8S69  as  an  acknowledgment  by  lum  of  the  foUowing 

instrument  i  — - 

tbatiiu^t:  <M  do  hereby  attorn,  and  become  the  tenant  <'iberebjat- 

tom,  and  be- 
«aaie  the  teuflBt  to  C.  and  J).,  two  of  tbe  sequestratofs  named  an  the  writ  of  Mquestratioa 
issued  in  tbe  said  suit  in  Chancery,  and  to  liold  tbe  some  for  sueh  time  and  on  sucb  condi- 
tions as  may  be  subsequently  agreed  upon :"  Held,  tbat  this  was  an  agreement  to  become 
tenaat,  and  required  a  stamp  :  Held,  secondly,  tbat  the  defendant  not  banng  receiired  po^ 
mssion  of  tbe  premises  from  C,  and  />.,  migtat  dispute  their  title,  and  that  the  lease  not 
being  proved  to  have  been  surrendered^  was  an  answer  to  tbe  action. 

H  h  4  of 
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1828*       of  a  certain  eslate  and  premises  called'  Goulds,  and  also 
"        of  certain  closes  of  land*  and  orchard,  and  premisesy 

off^  called  Cleave  and  JVestaway,  situate  in  Staverion,  in  the 
county  oiDeoonj  to  James  Cornish  and  Frederick  Angdf 
two  of  the  sequestrators  named  in  a  certain  writ  of  se^ 
questration  issued  in  a  certain  cause  now  pending  in 
the  Court  of  Chancery,  between  Bichard  Marshall, 
George  Drake,  and  Allen  Browne,  plaintifis,  and  Jlletf^ 
SearM,  defendant,  and  to  hold  the  same  for  such  tim^ 
and  on  such  condidons,  as  may  be  subsequently  agreed 
on  between  me  and  the  sequestrators  aforesaid."  It  was 
objected  by  the  defendant's  counsel  that  this  document 
amounted  to  an  agreement,  and  required  a  stamp ;  and 
even  assuming  that  it  was  a  mere  acknowledgment  by 
the  defendant  that  he  had  become  tenant  to  the  plaintiffs^ 
they  as  sequestrators  having  no  legal  estate  in  the  premises 
could  not  maintain  this  action.  The  learned  Judge  re- 
served the  point.  The  plaindffi  then  called  a  witness,  who 
stated  that  he^  on  the  part  of  the  plidntifis,  had,  in  May 
1826,  applied  to  the  defendant  for  payment  of  rent,  but 
the  latter  refused  to  pay,  and  in  fact  never  had  paid  rent 
to  the  plaintiffi.  The  defendant  then  put  in  an  indenture 
of  lease,  dated  in  June  1816,  whereby  Allen  Seardl,  the 
fether  of  the  defendant,  demised  to  him  the  premises  in 
question  for  twenty-one  years,  at  the  rent  of  20L,  and 
contended,  that  as  he  held  under  this  lease,  and  had 
never  surrendered  it  by  deed,  or  by  act  and  operation 
of  law,  he  still  continued  to  hold  under  it,  and,  there- 
fore^ that  he  was  liable  not  to  the  plaindffi,  but  to  the 
lessor  for  rent.  The  plaindffi  objected  that  the  de* 
fendant  having  attorned,  could  not  dispute  their  dtle. 
To  that  it  was  answered,  that  that  was  the  rule  where 
the  tenant  attorned  to  a  person  deriving  dUe  from  the 

origina 
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origiDal  landlord.  Here  the  plaiatiffi  were  strangers,  IjBSS. 
and  had  no  legal  tide  to  the  land*  or  to.reoeive  the  rent.  -<-*—*■ 
The  jury  found  for  the  plaintiffs,  and  that  there  was  m  jtgahui 
applieation  for  rent  m  May  1826.  A  rule  nisi  for 
entering  a  nonsuit  having  been  obtained  by  Wilde  Seijt. 
in  last  Easier  term, 

MerewetJier  Seijt  andB^Bayfy  now  shewed  cause.  The 
instrument  in  question  was  a  mere  acknowledgment  of  a 
tenancy  subsisting  between  the  defendant  and  the  plain- 
tiffi,  and  not  an  agreement  Even  if  it  was  an  agreement, 
it  was  only  used  to  prove  an  admission  of  a  tenancy,  and 
not  as  an  agreement  It  is  dear  that  for  collateral  pur- 
poses an  unstamped  instrument  may  be  used,  Grq/  v. 
Smith  (a),  Watkins  v.  Hewlett  (&).  In  DraM  v.  Brawn  (c) 
a  proposal  in  writing  to  let  land  was  accepted  by  parol: 
it  was  held  that  the  proposal  itself  was  admissible  in  evi- 
dence without  a  stamp.  So  here  the  attornment  may  be 
considered  as  a  mere  proposal  by  the  tenant  to  take  the 
land,  which  was  afterwards  accepted  by  parol  by  die 
plaintiffs.  And  although  the  jury  have  found  that 
there,  was  no  application  for  rent  in  May  1826,  the 
bringing  of  this  action  was  evidence  to  shew  that  the 
plaintifis  accepted  the  proposal.  Then,  as  to  the  lease, 
there  was  evidence  to  shew  that  at  the  time  when  the 
defendant  attorned,  the  lease  was  not  a  subsisting  lease, 
for  the  defendant  undertook  by  this  instrument  to  hold 
the  premises  for  such  term«and  upon  such  conditions  as 
the  plaintifis  and  he  might  thereafter  agree  upon.  It 
must,  therefore,  be  presumed  that  the  lease  had  been 
surrendered  by  act  and  operation  of  law. 

(a)  1  Camjib.  S87.  (6)  1  Brod.  ^B^l.  {fi)  5B.i  C.  665^ 

Baylet 


«r*  CASES  ur  TRINITY  TERM 

IMS*  Batley  J.    I  think  tliat  the  plaintiff  are  not  entitled 

t»  reocMFer.  On  the  1st  dJanuary  1826,  the  defendant 
hdd  the  premises  in  question  under  a  lease  granted  by  his 
father,  Allen  Seardli  against  whom  a  sequestration  issued 
out  of  Chancery.  The  plaintiffi  were  the  sequestrators^ 
The  defendant,  at  the  time  when  this  action  was  brouglit, 
must  have  continued  to  hold  under  that  lease,  unless  it  had 
been  put  an  end  to  by  actual  surrender  by  deed,  or  by  act* 
and  opereticm  of  law.  Unless  there  was  evidence  to  shew 
that  that  lease  had  been  surrendered  or  put  an  end  to,  he 
was  liable  by  law  to  pay  the  rent  to  the  lessor  according  to 
the  covenants  in  the  lease.  On  the  Slst  of  Jbnuartf  iS26f 
the  defendant  signed  the  instrument,  which  it  is  con- 
tended, is  an  attornment ;  but  which  appears  to  be  an 
agreement  or  bargain,  in  distinct  terms,  between  the  plain-* 
tifi  and  the  defendant,  that  the  latter  should  become  the 
tenant  to  the  plaintiffs  as  sequestrators ;  and  if  it  be  fui 
agreement,  then  it  clearly  required  a  stamp.  By  the  latter 
part  of  the  instrument,  it  is  stipulated  that  the  defend** 
ant  shall  hold  for  such  time,  and  on  such  conditions,  as 
the  parties  may  suhsequendy  agree  upon.  It  has  been 
insisted,  that  that  stipulation  was  evidence  to  go  to  die 
jury,  that  the  lease  was  not  at  that  time  a  subsisting 
lease.  I  think  that  that  at  most  Mras  only  evidence  to 
shew  that  the  lease  might  thereafter  have  been  put  an  end 
to,  not  that  it  was  already  determined.  The  t^ant  may 
have  intended  to  continue  to  hold  under  the  leasee  if  the 
sequestrators  ofiered  him  terms  less  beneficial  to  him 
than  those  contained  in  the  lease,  but  to  surrender  it  if 
they  oflfered  him  better  terms.  I  think,  therefore,  that 
as  it  was  not  proved  that  the  lease  had  been  surrendered 
at  the  time  when  tiie  instrument  (which  is  said  to  be  an 

« 

attornment)  was  signed,  it  was  an  answer  to  the  action. 

But 
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^t  ev«ti  If  th^e  were  no  lease,  t  should  have  great        IS9B. 
diificiilty  in  Mying  tbac  the  {dftintifib  were  etitided  to        ' 
nrnitftaiii  this  action.     The  iiuftrciiiieiit  describes  the        ag/dm 
oharaeter  ef  the  persons  to  wboia  the  defendant  was  to 
become  tenant ;  they  are  stated  to  be  two  of  the  seques- 
trators.   As  sequeatrators,  they  have  no  legal  right  to 
reoetve  the  rents.    It  has  been  said,  that  the  defendant, 
hatiiig  fl^greed  to  beooine  tenant  to  the  plaintiffi,  cannot 
dispnte  their  title^    If  the  defendant  had  received  pos* 
session  from  them,  he  could  not  have  diapoted  their  title. 
In  Sogers  v.  Pitcher  {a\  and  Gravener  ▼•  WooihoMse{b\' 
the  distinction  is  pointed  out  between  tiie  case  where  a 
parson  luls  actually  received  possession  from  one  who 
has  no  tide,  and  the  case  where  he  has  merely  at^ 
tomed,  by  mistake,  to  one  who  has  no  tide.    In  the 
former  case  the  tenant  cannot  (except  under  ¥ery  qiecial 
circumstances)  dispute  the  title;  in  the  latter  he  may. 
In  this  case  the  defendant  agreed  to  become  tenant  to 
the  plaintiffs  as  sequestrators.     They  may  have  an 
equitable  title  to  the  rent,  but  not  a  legal  one.    And 
as  it  appears  on  the  face  of  the  instrument,  which  the 
phuntiffi  rely  upon  in  support  of  their  claim,  that  they 
hare  no  legal  right  to  receive  the  rent,  I  incline  to  think 
diat,  independently  of  the  lease,  they  could  not  recover 
in  this  action.    It  is  unnecessary,  however,  to  decide  the 
case  on  that  ground.    I  am  of  opinion,  first,  that  the 
instrument  was  not  admsisible  in  evidence  for  want  of  a 
sita^ ;  and,  secondly,  that  as  there  is  no  ground  for  ia^ 
ferring  that  the  lease  was  put  an  end  to,  it  was  a  subsists 
ing  lease,  and  that  being  so,  the  father  of  the  defendant 
#as  eatided  at  law  to  receive  the  rent;    The  rule  for 
entering  a  nonsuit  must,  therefore,  be  made  absolute. 

(a)  6  TaunU  SOS.  {b)  I  Bin^  38. 

HOLROYD 
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182^*  HoLROTD  J.    I  think  this  action  cannot  be  anp-^ 

'  ported.     Where  the  original  landlord  parts  with  hia 

agomit  estate,  and  transfers  it  to  another,  and  the  tenant  con- 
sents to  bold  of  that  other,  the  tenant  is  said  to  attorn 
to  the  new  landlord.  The  attornment  is  the  act  of  the 
tenant's  putting  one  person  in  the  place  of  another  as 
his  landlord.  The  tenant  who  has  attorned,  continues, 
to  hold  upon  the  same  terms  as  he  held  of  bis  former 
landlord.  But  here  the  agreement  is  for  a  new  tenancy, 
and  is  for  a  time,  and  upon  conditions  which  may  vary 
from  those  in  the  former  lease,  according  to  the  agree^^ 
ment  of  the  parties.  I  think,  therefore,  that  this  in- 
strument was  an  agreement,  and  not  a  mere  attornment, 
and  required  a  stamp.  The  plaintiffs  are  described  in 
the  paper  which  they  have  given  in  evidence  as  seques- 
trators. As  such  they  have  no  legal  estate.  I  doubt, 
therefore,  whether,  independently  of  the  lease,  they  could 
recover  for  the  occupation  of  the  premises  by  the  de^ 
fondant. .  In  Frontin  v.  Small  (a),  a  person  was  em*- 
powered  by  warrant  of  attorney  to  execute  a  deed  for 
another:  and  it  was  held,  that  a  lease  importing  to  e 
made  by  the  lessor,  as  attorney  for  another,  was  void 
upon  the  face  of  it  The  former  lease  is  at  all  events 
an  answer  to  the  action.  There  was  no  evidence  to 
raise  any  inference  that  it  had  been  surrendered  to  the 
original  lessor,  and  the  plaintifl&  as  sequestrators  could 
not  accept  a  surrender.  There  seems  to  me  to  be  s 
want  of  consideration  for  the  defendant's  agreement  to 
give  up  the  term  he  had  under  that  lease. 

X>iTTLEDAj.E  J.     I  diink  the  document  ought  to  have 
been  stamped.     It  contained  an  agreement,   that  the 

(a)  td.  Raym.  1418. 

defendant 
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defendant  should  become  tenant  to  the  plaintifl&i  who        1828. 
had  no  legal  estate  in  the  premises.     That  is  not  an       ^ 
attornment    I  thinki   also,   the  lease  would  prevent      J!^^"^ 
ihe   plaintiffi  from  recovering  in  this  action.      The 
defendant,    by   setting   up    the   lease,    does   not   dis* 
pute  the  title  of  the  person  by  whom  he  was  let  into 
possession,   or   of  any   person   claiming   under   him. 
Besides,  by  the  agreement,  the  defendant  does  not  re-^ 
cognize  the  title  of  the  plainti£&  as  individuals,  but  as 
sequestrators.    In  that  character  they  can  have  no  legal 
title  to  the  rent ;  at  all  events,  the  lease  being  an  exist* 
ing  lease,  was  an  answer  to  the  action,  inasmuch  as  it 
thereby  appeared  that  the  title  to  receive  the  rent  was  in 
a  third  person. 

Rule  absolute* 


^  Phillips  against  Allan. 

r\ECLARATION  by  the  plaintiff,  as  drawer,  against  A  dl^lMrge  d 
the  defendant,  as  acceptor  of  a  bill  of  exchange  for  debtor  upon  a 
lOS/.,  dated  London,  17th  day  of  December,  1821,  pay-  JJ^^^J^ 
able  two  months  after  date.    Plea,  that  after  the  ao*  J^J?/'*'* 

'  unutf  ift  no 

cruine  of  the  several  causes  of  action  in  the  declaration  ^^^^.^^rto •« 

^  action  brought 

mentioned,  and  before  the  commencement  of  this  suit)  bjanSn^ 

ttttgect  in« 

to  wit,  on  the  4th  of  Jiify  1826,  the  defendant  was  a  court  in  thit 

countrr  to  reoo* 

•prisoner  for  debt,  at  the  suit  of  one  Jb^n  Sim,  in  a  certain  w  m  debt  con- 
prison  called  the  Tolbooth  of  Canongate,  in  that  part  of  land,  although' 
|he  United  Kingdom  called  Scotland,  to  wit,  at,  &c ;  oie^u!!^*'^ 

oppowd  the 
discharge  of  the  defendant  in  the  Scotch  court* 
SemUe,  That  it  would  have  been  an  amwer  to  the  action  if  the  plaintiff  had  claimed  to 
have  the  benefit  of  the  Scotch  law,  and  to  take  a  distribuUTe  ihare  of  the  propettj  of  tfat 
intolTenL 

and 
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PWUXAP 

qffimM 


being  so  in  prison  be»  defendant^  ftfterwiird%  to  wil^ 
00|  &dt  ata  &c.,    did    present   uoto   the   Lords    of 
.bis  MajaBt/s  council  and  session  of  that  part  of  the 
United  Kingdom  called  Scotland^  a  written  petition^ 
setting  forth  that  on  the  20th  of  Mty  1826»  h^  the 
defendant,  was  incarcerated  in  the  Tolbooih^  by  virtue  of 
letters  of  caption^  raised  at  the  instance  ofSimi  and  that 
be^  defendant,  was  thereafter  arrested  in  the  Tdbooti^ 
hj  virtue  of  letters  of  caption  at  the  instance  of  certain 
other  persons  therein  named,  and  that  he  was  con- 
tinually oppressed,  and  in  danger  of  being  arrested  at 
the  instance  of  other  persons  thereinafter  named,  his 
Fe^  or  pretended  creditors,  (naming,  among  others,  the 
plaintiff )  and  also  that  the  inability  of  him^  defendant, 
to  pay  hia  debts,  was  not  occasioned  by  any  fraud  in 
him,  but  was  owing  to  misfortunes  and  losses  sustained 
by  him,  as  would,   if  required,   be  particularly  con- 
descended in  die  course  of  that  process,  and  although 
he  had  offered  to  convey  bis  whole  effects  to  hb  said 
creditors,  yet  they  refused  to  accept  thereof  or  consent 
to  hie  being  set  at  liberty ;  and,  therefore^  ifaat  it  cfught 
Mid  should  be  Ibnnd  and  dedared,  by  decree  of  the  . 
Lords  of  oouncil  and  session,  tbait  the  inabili^r  of  fanso, 
defendant,  to  pay  his  debts  was  not  owing  to  fraud,  but 
ta  miaibrtunes,  and  that  H  being  so  found  awl  declared^ 
he,  defendant^  shouU  be  ordained  to  be  set  at  liberty 
froMi  the  said  prisda,  upon  his  granting  a  disposttion 
omniiMn  bonorum  upon  oath  in  favour  of  hi^  creditors 
in  audi  form  as  the  Lords  dioald  direct,  and  all  judges 
&a  of  hia  Mqesty's  kw  should  be  discbai^ged  from 
putting  any  diligence  into  execution  against  him,  and 
from  trbubltng,  molesting,  or  incarcerating  him  in  time 
coming  for  payment  of  any  debts  due  by  him  to  the 
«  persons 
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persons  naintd  in  the  petitioai  and  others;  and  that  (he  USfl^ 
said  Lords  of  council  and  session  ought  to, dispense 
with  his,  the  defendant's,  wearing  the  habit  directed  tq 
b^  worn  by  bankrupts,  by  any  law  or  practice^  or  other* 
wise,  after  the  form  and  tenour  of  the  laws  and  daily 
practice  of  Scotland  used  and  observed  in  the  like  cases 
in  all  points :  whereupon  afterwards,  to  wit, OD&c,accord- 
ing  to  the  practice  of  the  court  of  the  Lords  of  Council, 
&c.,  it  was  ordered  that  notice  should  be  given  to  the 
creditors  named  in  the  petition,  and,  among  others,  to 
the  plaiocifl^  to  compear  before  the  Lords,  &&,  at 
Edinburghj  or  wherever,  ^c,  the  20th  of  June  1826,  to 
answer  at  the  instance  of  the  defendant,  in  respect  of  . 
the  matters  contained  in  the  petition.  Averment,  that 
on,  &C.,  notice  was  given  to  the  creditors  named  in  the 
petition,  and  among  others  to  the  plaintiff  to  compear 
as  aforesaid^  whereupon  afterwards,  to  wit,  on,  &c,  ati 
Sec,  the  subject-matter  of  the  petition  was  heard  before 
the  Lords,  &c.,  and  certain  creditors  of  defendant  (and 
among  others  the  plaintiff)  appeared  hf  counsd^  and  were 
hfiord  in  opposUion  to  the  df/mdani  in  respect  qf  tit 
petUkmf  whereupon  it  was  afterwards  adjudged  in  the 
said  Court  that  die  Lords,  &c,  found  the  defendaqt 
e^Md^  to  the  benefit  of  the  process  aforesaid,  upon 
l^>^giing  in  .process  a  disposition  of  his  effects,  and  also 
upop  making  oath  in  the  terms  of  the  acta  of  sederunt 
whereupon  defendant,  afterwards,  to  wit,  on,  &c.  lodged 
^1  process  a  disposition  of  his  effects^  and  also  made 
oath,  in  terms  of  the  acts  of  sederunt^  and  therefipon 
became  entitled  to  be  discharged,  and  waa  then  dia* 
charged  out  of  custody.  Averment,  that  from  the  time 
of  the  imprisonment  to  the  time  of  the  discharge  from 
custody,  the  plaintiff  had  no  cause  of  action  or  demand 

what- 
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1838.       whatsoever  against  the  defendant,  except  the  causes  of 
„  action  in  the  declaration  mentioned:   that  afterwards 

Phillips 

ogoin^  certain  funds,  goods,  and  chattels  of  the  defendant,  of 
the  value  of  100/.,  became,  available,  and  might  have 
been  recovered  under  the  said  disposition  for*  the  benefit 
of  the  creditors  of  defendant,  and  for  the  benefit,  among 
others,  of  the  plaintiff;  that  all  and  singular  the  pro- 
ceedings aforesaid  were  pursuant  to,  and  in  conformity 
with,  the  laws  o(  Scotland  aforesaid,  and  that,  according 
to  those  laws,  the  said  Lords,  &c.  were  competent  to 
aot  as  aforesaid  in  the  premises,  &a,  whereby,  and  by 
the  effect  of  the  aforesaid  laws,  he,  the  defendant,  had 
become  absolutely  discharged,  in  respect  of  his  person, 
lands,  goods,  and  chattels  firom  the  several  causes  of 
action  aforesaid,  and  this,  &c.  Replication,  that  the 
causes  of  action  mentioned  in  the  declaration  severally 
accrued  to  the  plaintiff  within  the  kingdom  of  England^ 
and  this,  &c.    Demurrer  and  joinder. 

Barstaw  in  support  of  the  demurrer.  Assuming  that 
the  court  of  session  in  Scotland  is  to  be  considered  a 
foreign  court,  it  had  jurisdiction  to  adjudicate  upon  this 
debt;  and  having  adjudicated  upon  it,  its  judgment  is 
binding  on  the  plaintiff,  who  was  a  creditor  of  the  de- 
fendant, and  appeared  before  that  court  to  oppose  his 
discharge.  Smith  v.  Buchanan  (a)  will  be  relied  upon 
by  the  other  side.  There  it  was  decided  that  a  discharge 
under  a  commission  of  bankrupt  in  a  foreign  country 
was  no  bar  to  an  action  against  the  bankrupts  for  a  debt 
arising  here  by  a  creditor,  a  subject  of  this  country. 
But  in  that  case  the  creditor  had  not  taken  the  .benefit 

of 
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of  the  oommisftion,  or  done  any  act  to  shew  that  he  had  1S28« 
assented  to  th^  discharge  given  to  the  debtors.  It  ap- 
peared  in  that  case  that  the  defendants  had  been  dis*  against 
charged  from  their  debts  by  the  provisions  of  a  certain 
law  of  the  state  of  Maryland,  on  condition  of  their 
having  relinquished  all  their  property  to  their  creditors. 
The  judgment  of  Lord  Kenyon  proceeded  mainly  on  the 
ground  that  the  English  .subject  could  not  be  bound  by 
a  condition  to  which  he  had  given  no  assent,  express  or 
implied.  Here  the  plea  states  that  the  plaintiff  appeared 
before  the  Scotch  court,  and  was  heard  in  opposition  to 
the  defendant  in  respect  of  the  petition.  His  appearance 
in  that  court  shews  that  he  consented  to  become  bound 
by  its  judgment,  pronounced  according  to  the  law  of 
Scotland  f  and  that  judgment  having  been  tha(  the 
defendant  should  be  set  at  liberty,  upon  his  satisfying 
the  condition  required  by  the  law  of  Scotland^  viz^ 
making  the  cessio  bonorum,  the  plaintiff  is  bound 
by  that  judgment,  and  the  plea  is  an  answer  to  the 
action. 

Alderson  contr^  was  ^pped  by  the  Court 

Baylet  J.  It  has  been  very  properly  conceded  that 
^  discharge  in  a  foreign  country  wiU  not  of  necessity 
preclude  an  English  creditor  from  suing  in  an  JSngUsh 
courtf  In  resp^t  of  a  debt  contracted  in  England.  It 
has  been  decided  that  a  certificate  upder  a  commission 
pf  bankruptcy  ii^sued  in  Jrdand,  since  the  Union,  does 
not  discharge  a  debt  contracted  in  England,  Lewis  v. 
Owen  (a).     But  a  discharge  of  a  debt  pursuant  to  the 

(a)  4B.4;A,  654. 

Vol.  VIII.  I  i  provision 


4««  CASES  IN  TRINrrY  TERM 

1 828.       provision  of  an  act  of  parliament  of  the  United  Kingdom, 

r  which  is  competent  to  legislate  for  every  part  of  the 

againtt        kingdom,  and  to  bind  the  rights  of  all  persons  residing 

Allan* 

either  in  England  or  Scotland^  and  which  purports  to 
bind  subjects  in  England  and  Scotland^  operates  as  a 
discharge  in  both .  countries.  In  Sidaway  v.  Hay  {a) 
this  Court  decided  upon  that  principle  that  a  debt  cob- 
tracted  by  a  trader  residing  in  Scotland  was  barred  in 
this  country  by  a  discharge  under  a  sequestration  issued 
in  conformity  to  the  statute  54  6. 3.  r.  157.  The 
defendant  in  this  case  was  not  discharged  pursuant  to 
the  provisions  of  that  act  of  parliament.  He  was  dis- 
charged on  making  a  cessio  bonorum,  which,  by  the  law 
of  Scotland^  operates  as  a  disclmrge  of  the  person  in 
respect  of  debts  contracted  in  Scotland,  The  court  of 
session  in  Scotland^  prima  facie,  is  competent  only  to 
bind  Scotch  subjects,  and  to  adjudicate  in  respect  of 
debts  contracted  in  Scotland.  The  plaintiff  is  an  English 
subject,  and  sues  in  respect  of^a  debt  contracted  in 
England.  Prim&  facie,  therefore,  he  is  not  bound  by 
the  judgment  of  a  court  in  Scotland.  But  it  is  insisted 
that  he  has  sought  relief  from  the  Scotch  court ;  that  he, 
therefore,  by  implication  consented  to  be  bound  by  the 
law  o(  Scotland,  and,  consequently,  that  he  is  barred  by 
the  judgment  of  that  court,  pronounced  according  to 
that  law.  But  I  think  it  does  not  appear  upon  this 
record  that  the  plaintiff  did  seek  relief  from  the  Scotch 
court.  The  plea  states  that  the  defendant,  being  in- 
carcerated in  the  Tolbooth,  presented  to  the  Lords  of 
session  a  petition,  stating  that  the  plaintiff,  among 
others,  was  one  of  his  creditors,  and  that  the  defendant 

(a)  sB.ia  12.     • 

had 
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had  offered  to  convey  his  effects  to  his  creditors,  and        1828. 

that  they  (including  the  plaintiff)  had  refused  to  accept       Philufs 

such  conveyance;  and  then  the  prayer  was,  that  he,  the        ^oinM 

defendant,  should  be  set  at  liberty  upon  his  granting  a 

disposition  of  all  his  goods  in  favour  of  his  creditors,  and 

that  in  future  lie  should  not  be  incarcerated  or  troubled 

for  payment  of  any  debts  due  to  the  persons  named  in 

the  petition.     The  object  of  the  petition,  therefore,  was, 

that  he  should  be  free  from  restraint  in  Scotland  in 

respect  of  those  debts.     The  plea  then  states,  that  it 

was  ordered  that  notice  should  be  given  to  the  creditors 

named  in  the  petition,  and,  among  others,  to  the  plaintiff, 

to  compear.     The  object  of  that  notice  was  that  the 

creditdrs  should  have  an  opportunity  of  shewing  cause 

why  the  prayer  of  the  petition  should  not  be  granted. 

It  then  avers  that  notice  was  given  to  the  creditors,  andj 

among  others,  to  the  plaintiff;  that  the  subject-matter  of 

the  petition  was  heard,  that  the  plaintiff  appeared  by 

counsel,  and  was  heard  in  opposition  to  the  defendant 

in  respect  of  the  petition.     It  has  been  insisted  that  the 

fact  of  the  plaintiff's  having  appeared  in  the  Scotch 

court,  and  there  opposed  the  granting  of  the  prayer  of 

the  petition,  distinguishes  this  case  from  that  of  Smith 

v.  Buchanan  (a),  but  I  think  it  does  not.     The  plea  does 

not  shew  that  the  plaintiff  desired  to  take  a  distributive 

share  of  the  defendant's  property  (which  he  might  have 

had  by  the  law  of  Scotland\  but  only  that  he  endeavoured 

to  prevent  the  defendant's  being  free  from  restraint  in 

Scotland  in  respect   of  his   debt     One  part  of  the 

prayer  of  the  petition  was  that  all  judges  and  law  officers 

might  be  restrained  from  molesting,  the  defendant  in 

(a)  I£4V,& 

I  i  2  respect 
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I8S8.  respect  of  his  debts.  But  for  that  provision  the  pkintiff 
"""^^  might  hate  sued  the  defendant  in  the  Scotch  courts  it| 
i«atiui  respect  of  the  debt  owing  to  him.  By  opposing  the 
defendant,  he  only  shewed  that  he  did  not  wish  to  be 
derived  of  the  liberty  of  suing  him  in  the  Scotch  courts* 
He  may  have  insisted  in  that  court  that  the  defendant 
was  a  fraudulent  debtor.  There  was  no  consent,  there» 
for^  of  the  plaintiff  to  be  bound  by  the  judgment  of  th^ 
Scotch  court.  If  he  had  asked  to  have  the  benefit  of  the 
Scotch  law,  and  to  receive  a  share  of  the  defendant's  pro* 
perty,  there  might  have  been  ground  for  saying  that  he 
had  consented  to  become  bound  by  that  law  and  by  the 
judgment  of  the  Scotch  court.  It  seems  to  me  that  the 
debt  is  a  subsisting  debt,  and  that  the  plaintiff,  an  Eng* 
Ush  creditor,  is  not  prevented  from  enfordng  payment  of 
it  in  an  English  court  of  justice. 

HoLROYO  J.  This  case  falls  clearly  within  the  prin* 
ciple  of  the  decision  in  Smith  v.  Buchanan^  unless  k 
be  distinguishable  lh>ra  that  case  on  the  ground  that 
the  plaintiff  appeared  in  the  court  in  Scotland,  and 
opposed  the  discharge  of  the  defendant.  By  the  law  of 
Scotland  the  defendant  was  entitled  to  be  discharged 
from  cQstody  in  respect  of  this  deb^  on  condition  of 
making  a  cessio  bonorom.  The  plaintiff  is  an  Et^UA 
subject,  suing  for  a  debt  contracted  in  this  country,  and 
IS  not  bound  by  the  Scotch  law.  It  is  said  that  he  has 
consented  to  be  bound  by  the  Scotch  law  by  reason  of 
bis  having  appeared  in  the  court  in  Scotland^  and  opposed 
the  defendant's  being  discharged  out  of  custody.  But  I 
think  his  htfving  appeared  in  that  court  makes  no  diflfer*^ 
ence  in  this  case.  If  he  had  asked  relief  from  the  Sc(^ch 
court,  and  sought  to  iiave  the  benefit  of  the  law  of 

Scotland 
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Scotland  by  taking  a  share  of  the  defendant's  property,       1828. 
that  mijrht  have  made  a  difference.     He  may  have       * 

^  ^  Phillips 

appeared  in  the  Scotdi  court  for  the  purpose  of  objecting        agamtt 

Allah* 

(o  the  jurisdiction ;  and  if  so»  it  is  quite  dear  he  may  now 
insist  that  their  judgment  is  a  nullity,  in  the  same  « 
manner  as  a  party,  who  has  appeared  in  the  spiritual 
court,  may  insist  that  the  judgm^it  of  that  court  is  void. 

LiTTLEDALE  J.  I  am  of  the  same  ppinioo.  It  is 
admitted  that  the  plea  could  not  be  supported,  unless  it 
alleged  that  the  plaintiff  appeared  in  th^  court  in  Scfd" 
land :  but  I  think  that  does  not  make  any  difference.  If 
the  plea  had  alleged  that  the  plaintiff  sought  to  avail  him* 
self  of  the  law  of  ScoUandj  by  taking  a  distributive  ^hare 
of  the  defendant's  estate^  the  case  then  might  have  been 
different.  But  here  the  allegation  is,  that  the  plabtaff 
appeared  by  his  counsel,  and  was  heard  in  imposition  to 
the  defendant,  in  respect  of  the  petition.  He  may  have 
x>pposed  the  prayer  of  the  petition  on  the  ground  that 
the  Scotch  court  bad  no  jurisdiction,  or  that  the  de* 
fendant  was  not  a  person  entitled,  by  the  law  of  Scottanit 
.to  be  discharged  on  making  a  cessio  bonomm.  The 
^jrround,  however,  on  which  the  plaintiff  opposed  the 
defendant  is  wholly  immaterial^  unless  he  sought  relief 
by  availing  himself  of  the  Scotch  law  to  obtain  a  dia- 
tributive  share  of  the  defendant's  property.  The  judg* 
.ment  of  the  Court  must  be  for  the  plaintiff. 

Judgnieni;  for  the  plaintiff* 
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Paul  and  Others  against  Elizabeth  Nurse  and 

Edmund  Nurse. 


CoTennt         T^ECLARATION  stated  that  one  R.  Ckeallcj  de- 

•gainst  the  as-     JL^ 

sigoeeofthe  ceased,  before  the  time  of  making  the  indenture 

leasee  for  non«    ^t         .      /.  ^-         j  •      i  •     i  •     j  r 

payment  of  therematter  mentioned,  was  seised  m  his  demesne  as  oi 
that  before  the  ^^  ^^  ^^^  tenements  with  the  appurtenants  thereinafter 
due  ATde!  mentioned  to  have  been  demised,  to  wit,  at,  &c. ;  and 
*^^airAeir  ^^^S  ^o  seised  on  the  SOtii  of  April  1816,  at,  &c,  by  a 
estate  and  in-    certain  indenture  then  made  between  CAeatle  of  the  one 

tercat  in  the 

demised  pre-     part,  and  one  Copelandj  of  the  other  part,  Cheatle^  for 

misea  to  A»  £• 

Replication,  the  Considerations  therein  mentioned,  granted  and  de- 
the  indenture^  mised  to  Copeland  certain  premises,  with  the  appur- 
SmiSTw*  ex.  ^nants.  Habendum  from  the  11th  October  1815,  for 
SstrtSoii^imd  ^^  ^^°*  ®^  twenty-one  years,  at  a  rent  of  80/.,  payable 
***Sf  th^^h  ^^f"y®*r'y-  Covenants  by  Copeland^  for  payment  of  rent, 
hisnecutors,     Averment,  that  all  the  estate,  right,  title,  and  interest 

or  administra- 

tors  should  not  of  Copekznd,  by  assignment  vested  in  the  defendants, 

assign  the  pre- 
mises thereby    whereby  they,  as  assignees  as  aforesaid,  then  entered 

outtheconsrat  upon  the  demised  premises,  with  the  appurtenants, 
andthariio''  ^"^  became  and  still  were  possessed  thereof,  for  the 
Sren°*  Held  '^^^due  of  the  term ;  that  being  so  possessed,  and  the 
upon  demwrer,  reversion  belonging  to  Cheatle^  he,  on  the  27th  March 
replication  waa   1823,  by  will,  devised  the  reversion  to  the  plaintifis, 

bad,  inasmuch 

as  the  covenant  their  heirs,  &c.,  and  died  on  the  8th  September  1826. 

of  the  lessee 

not  to  assign  Breach,  non-payment  of  half  a  year's  rent,  due  the 
theasalgnee^  11th  October  1827.  Plea,  that,  before  the  rent  became 
tiMass^m^nt^  due,  the  defendants  assigned  all  their  estate,  right,  title, 

and,  secondly, 

that  the  action  being  founded  on  privity  of  estate,  the  liability  of  the  defendant  ceased  as 

soon  as  the  prSrity  of  estate  was  destroyed. 

and 
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and  interest  in  the  demised  premises  to  Edmund  Nurse j        1828. 
the  elder.     Replication,  that  in  and  by  the  indenture  of       " 
lease  Copeland  for  himself^  his  executors,  administrators,        oeauut 
and  assigns  covenanted  that  he,  Copeland^  his  executors 
or  administrators,  should  not  assign,  underlease,  dispose 
o^  or  grant  any  part  of  the  premises  thereby  demised, 
to  any  person,  without  the  consent  of  Ckeatte^  his  heirs, 
or  assigns ;  that  neither  CheatUy  in  his  lifetime,  nor  the 
plaintiffs,  since  his  death,  had  given  any  such  consent. 
General  demurrer. 

Kelly  for  the  plaintiffs.    The  question  raised  by  the 
demurrer  to  the  replication  is,  Whether  a  covenant  by 
the  lessee,  his  executors,  administrators,  and  assigns, 
not  to  assign,  continues  in  force  after  the  lessor  has 
once  given  a  license  to  assign  ?  and,  if  it  does.  Whether 
the  assignment  pleaded  by  the  defendants  is  not  void  ? 
If  the  lease  had  contained  a  proviso  for  re-entry  for 
breach  of  such  a  covenant,  and  an  ejectment  had  been 
brought,  the  license  to  assign  would  have  been  an  an- 
swer to  the  action,  because  the  condition  would  thereby 
have  been  destroyed.     In  Dumpor's  case  (a)  it  was  held, 
that  the  alienation  by  license  to  the  assignee  determined 
the  condition,  so  that  no  alienation  afterwards  made  by 
him  could  be  a  breach  of  the  proviso,  or  give  the  lessor 
a  right  of  entry,  for  the  lessors  could  not  dispense  with 
an  alienation  for  one  time,  and  insist  that  the  same 
estate  should  remain  subject  to  the  proviso  after.     The 
reasons  given  in  that  case  apply  to  a  condition,  and  not 
to  a  covenant     Besides,  this  rule  of  law  should  not  be 
extended.  Doe  d.  Boscawen  v.  Bliss  (6).     The  question  in 

(a)  4  Co**,  119.  (6)  4  Taunt.  135. 

I  i  4  this 
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1 828.       thiscase  must  beconsidered  as  if  the  cases  upon  conditions 
^  had  never  been  decided.  The  covenant  must  be  construed 

agnhui  according  to  the  intention  of  the  parties.  The  object  of 
such  a  covenant  is  to  secure  to  the  landI(M*d  a  respon- 
sible tenant  That  intention  will  be  best  efiectuated  by 
holding  that  such  a  covenant  will  continue  in  force^ 
So  as  to  have  the  effect  of  preventing  the  tenant  at 
all  times  from  assigning,  without  the  license  of  the 
lessor.  \Hdroyd  X  The  general  principle  is,  that  a 
lessee  may  assign  his  interest  in  the  term.  But  the 
lessor  may  restrain  the  lessee  from  assigning  by 
proviso  or  covenant;  and  if  he  grants  the  term,  subject 
to  a  condition  that  it  shall  cease  if  the  lessee  assigns,  an 
assignment  by  the  lessee  will  be  void.  But  if  the  lessof^ 
fis  in  this  case,  restrain  the  lessee  from  assigning  by 
covenant  only,  the  latter  by  assignmg  commits  a  breach 
of  covenant,  but  the  assignment  itself  is  not  void.]  As- 
suming  that  the  assignment  is  not  absolutely  void;  still 
as  between  the  plaintiffs  and  defendants,  the  latter  are 
estopped  from  setting  up  their  own  breach  of  covenant 
■as  an  answer  to  the  action,  on  the  principle  that  no 
man  can  take  advantage  of  his  own  wrong.  [^Holroyd  J. 
If  the  obligation  to  perform  such  a  covenant  arises  from 
the  privity  of  estate,  that  obligation  will  cease  when  the 
privity  of  estate  is  destroyed ;  and  if,  in  point  of  law,  the 
interest  which  the  defendants  had  in  the  land  is  divested 
out  of  them,  they  may,  in  answer  to  this  action,  which 
is  founded  on  privity  of  estate,  plead  that  their  estate 
«nd  interest  has  ceased.] 

Batley  J.  This  action  being  founded  on  privity  of 
estate,  the  obligation  of  the  defendants  to  perform  the 
covenant  arose  only  from  their  filling  the  particular 

character 
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character  of  assignees  of  the  estate,  which  the  lessee  had        1828. 
under  the  lease.     As  soon,  therefore,  as  they  ceased  to       "7 
be   assignees,  their  obligation  to  perform  the  covenant        againtt 
was  at  an  end.     The  plaintiffs'  remedy  is  by  an  action 
on  the  covenant  not  to  assign.     Besides,  it  may  admit 
of  some  donbt  whether  the  defendant  is  within  the 
covenant;  for  the  lessee  only  covenants  that  he,  his 
executors  or  administrators,  will  not  assign.    The  judg^ 
ment  of  the  Court  must  be  for  the  defendant. 

Judgment  for  the  defendant,  {a} 

(a)  ^See  Doe  denu  -Chure  ▼.  Smitk^  5  Tatmt.  795w 


Page  against  Newman. 

DECLARATION  on  a  promissc^ry  note  of  the  de-  A  suit  com- 
menced  in 

fendant,   dated  the   18th  of  April   1814.     Plea,  K.B.byiatiuft, 
ihbt  the   causes  of  action  mentioned  in   the   declar-  continued  by  a 

^.  ,.j         ^  .  ,  .         .  ^     I    r         billof  il/KWfe- 

ation   did  not  accrae  withm   six   years   next    before  sry,fuedoutby 
the  exhibiting  the  plaintiff's  bill.     Replication,   that  |I*ruf|;;i^;o 
within  six  years  after  the  several  causes  of  action  accrued  f^da^fo****" 
to  the  plaintiff,  to  wit,  on  the  SOth  o(  June  1819,  in  tb^  the  tame  cau«« 

of  action. 

'59  G.  S.,  he,  plaintiff,  for  recovery  of  his  damages  sus-* 
tained  by  him,  by  reason  of  the  not  performiag  the 
several  promises  and  undertakings  in  the  said  declaration 
mentioned,  sued  out  a  latitat,  (whereby,  after  reciting  a 
previous  bill  of  Middlesex  commanding  the  sheriff  of  that 
county  to  take  the  defendant  and  him  safely  keep,  so  tiiat 
he  might  have  his*body  to  answer  the  plaintiff  in  a  plea 
of  trespass,  and  also  to  a  bill  of  the  plaintiff  to  be  ex- 
hibited against  the  defendant  for  SOO/.,  upon  promises, 
and  a  return  thereto  of  non  est  inventus;)  the  King 
commanded  the  sheriff  of  Kent  to  take  the  defendant^ 


NlWMAK. 


490  CASES  IN  TRINITY  TERM 

1828.        &c.  to  answer  the  plaintiff  in  the  plea,  and  the  bill 
^"""^       aforesaid.     It  then  set  out  a  return  of  non  est  inventus, 
againtt        and  the  non-appearance  of  the  defendant,  and  then 
stated  that  the  plaintiff  prayed  another  latitat  to  the 
sheriff  of  Kent,  returnable  on  Monday  next  after  eight 
days  of  St,  Hilary,  for  the  defendant  to  answer  in  the 
plea  and  to  the  bill  aforesaid;  and  that  on  that  day  in  the 
court  of  King's  Bench  at  Westminster,  came  the  plaintiff, 
by  his  attorney  aforesaid,  and  offered  himself  against  the 
defendant  in  the  plea  and  bill  aforesaid ;  and  the  sheriff 
of  Kent  did  not  send  the  last*mentioned  writ,  nor  did 
he  do  any  thing  thereupon,  nor  did  the  defendant  come 
or  appear  in  the  court  of  King's  Bench,  according  to 
the  exigency  of  the  said  writ.     The  replication,  after 
stating  similar  continuances  from  term  to  term  to  Easter 
term  1826,  proceeded  thus:  —  Wherefore  the  plaintiff, 
for  recovery  of  his  damages  by  him  sustained  by  reason 
of  the  not  performing  of  the  said  promises  and  under- 
takings in  the  said  declaration  mentioned,  prayed  another 
precept,  called  a  bill  of  Middlesex,  against  the  defendant 
in  form  aforesaid,  and  it  was  granted  to  him,  returnable 
before  our  lord  the  now  King  at  Westminster,  on  Friday 
next  after  the  morrow  of  the  Holy  Trinity,   for  the 
defendant  to  answer  the  plaintiff  in  the  plea  and  the  bill 
aforesaid,  and  the   same  day,  &c     After  stating  the 
appearance  of  the  plaintiff  and  defendant  it  averred,  that 
the  said  several  writs,  and  the  said  last-mentioned  precept 
respectively,  were  so  sued  and  prosecuted  by  the  plaintiff 
against  the  defendant  as  aforesaid,  with  intent  to  implead 
the  defendant  upon  and  for  the  said  several  causes  of 
action  in  the  said  declaration  mentioned,  and  to  cause  and 
compel  the  defendant  to  appear  in  the  said  Court  here, 
in  order  that  the  plaintiff  might,  upon  such  appearance, 
exhibit  his  bill,  and  declare  against  him,  defendant,  for 

the 
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the  said  several  causes  of  action  in  the  said  declaration        1828. 
mentioned,  &c.     And  the  plaintiff  afterwards,  in  Trimly 
term  in  the  7G.4.,  exhibited  his  bill,  and  declared        agama 
thereon  against  the  defendant,  to  wit,  at,  &c.    Aver- 
ment, that  the  said  several  causes  of  action  did  accrue 
to  the  plaintiff  within  six  years  before  the  issuing  of  the 
first-mentioned  writ,  in  manner  and  form,  &c«     Re- 
joinder, that  no  precept,  called  a  bill  of  Middlesext  against 
the  defendant   was    sued   out    or    prosecuted   by   the 
plaintiff,  previously  to  the  said  prayer  of  the  plaintiff  of 
another  precept  called  a  bill  of  Middlesex^  and  so  sued 
and  prosecuted  by  plaintiff  against  the  defendant,  as  in 
the  replication  was  mentioned.     And  this,  &c.     De- 
murrer. 

Reader  for  the  plaintiff.  It  has  been  decided  that  a 
latitat  without  a  bill  oi  Middlesex^  if  properly  issued  and 
continued  on  the  roll,  is  a  good  commencement  of  the 
suit  to  avoid  a  plea  of  the  statute  of  limitations,  Ccles  v. 
Sib^{a).  It  is  in  the  nature  of  an  original  writ, 
Davey  v.  Clinch  (fi),  Culliford  v.  Blandford{c\  Braum 
v.  BaUngtofi  (d).  Wood  v.  Ncrcton  (^),  and  Foster  v. 
Bonner  {/).  Then,  if  the  latitat  was  a  good  commence- 
ment of  the  action,  the  rejoinder,  which  states  that  no 
bill  of  Middlesex  was  sued  out  in  the  first  instance,  is 
bad;  and  that  being  so,  the  next  question  which  arises 
upon  the  replication  is,  Whether  the  bill  of  Middlesex 
sued  out  after  the  last  latitat  is  a  good  continuance 
of  the  suit.  Now  it  is  possible  that  the  plaintiff  could  not 
have  adopted  any  other  course.     If  the  defendant  were 

(a)  SljfUs,  156.  {b)   I  Sid.  55. 

(c)  Corth.  2S5,  {d)  2  Ld.  Ruym.  88S. 

{€)  1  mU.  141.  {/)  Cowp.  454. 

in 
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1828*       in  Middlesex^  no  other  process  coold  reach  htiii>  for 
_  the  service  of  a  latitat  iu  Middlesex  is  irr^[ular,  Price 

agnina  V.  JocksoTi  (a).  Suppose  a  bill  of  Middlesex  to  have 
beea  actually  sued  oat  in  the  first  instance,  «nd  that 
the  defendant  had  gone  into  Kent^  or  any  other  county, 
and  a  latitat  had  been  issued  into  such  county,  and 
the  defendant  had  returned  into  MidMesex^  it  is  quite 
clear  that  another  bill  of  Middlesex  might  have  been 
sued  out,  and  that  it  would  have  been  a  good  con-« 
tinuance  of  the  same  suit,  and  not  a  commencement  of 
another  suit.  Now,  every  latitat  presupposes  a  previous 
bUl  of  Middlesex.  If  the  latitat  be  a  good  commence* 
meat  of  the  action,  a  bill  of  Middlesex  with  intent  to 
follow  up  the  suit  commenced  must  be  a  good  con« 
tinuance  of  that  suit.  The  process  is  of  the  same  de- 
scription, and  it  is  sufficient  to  shew  that  the  plaintiff  is 
proceeding  to  bring  the  defendant  into  Court  in  the  suit 
originally  commenced.  Besides,  this  at  most  is  a  mere 
irregularity.  In  Karver  v.  James  (&),  it  was  decided  that 
a  process  voidable  by  reason  of  its  being  returnable  on 
a  common  retum-day,  and  not  on  a.  day  certain,  was 
sufficient  to  avoid  the  statute.  In  Ijord  Middleian  ▼• 
Forbes  (c)  it  was  holden,  that  a  writ  sued  out  by  a 
woman  before  marriage  was  well  connected  with  sub«* 
sequent  proceedings  by  herself  and  her  husband.  Plum" 
mer  v.  Woodbtime  {d)  shews  that  a  writ  professing  to  be 
bttlable,  with  an  ac  etiam  clause,  is  a  good  continuance 
of  a  common  writ. 

Comyn  contra.     The  rejoinder  asspmes  that  if  the 
action  had  been  oommenced  by  bill  of  Middlesex^  and 

(a)  1  if.  4*  5.  442.  (6)   mttet,25S. 

le)   JFUki,  fi59  n.  (d)  4  JS,  {*  C  625. 

afterwards 
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aAerwards  continued  by  latitat,  it  might  be  subsequently  1S28; 
GOBtinued  by  a  bill  of  Middlesex.  But  the  demurrer  ad*  „ 
mils  that  no  bill  of  Middkiex  was  sued  out  before  the  lasl  o^mM 
latitat  issued,  and  the  only  questicHi  raised  in  this  case  is^ 
Whether  a  bill  of  Middlesex  is  a  good  continuance  of  asuh 
commenced  by  latitat,  without  any  previous  bill  of  Mid-- 
dinex?  Although  it  must  be  conceded  that  an.  action 
Bi^  be  well  commenced  by  latitat,  yet  the  more  regular 
aourse  would  be,  first,  to  sue  out  a  bill  of  Middlesex* 
Every  latitat  recites  that  a  bill  of  Middlesex  has  issued, 
and  that  the  sheriff  of  Middlesex  has  returned  non  est 
inventus.  A  bill  of  Middlesex^  therefore,  is,  prima  fiicie^ 
the  first  process  in  a  suit,  a  latitat  the  second.  The 
issuingof  a  bill  c^i(fu2d!b»«r,  prim&  facie,  imports  the 
commencement  of  a  new  suit,  and  not  the  continuance 
of  one.  The  latitat  and  bill  of  Middlesex  are  kq>t  on 
distinct  rolls.  If  the  latitat  had  been  shewn  to  have 
issued  in  a  suit  in  which  a  ImII  c£  Middlesex  had  first 
ttsued,  it  might  well  have  been  continued  by  die  latter# 
{Bayiey  J.  If  the  defendant  had  been  in  Kent  at  the 
time  when  the  first  latitat  issued,  and  he  had  afierwanda 
removed  into  Middlesex^  would  not  a  bill  of  Middlesex 
have  been  a  good  continuance  of  die  suit  commenced  by 
lalitat?]  No  such  facts  are  stated  upon  this  record^ 
and  they  are  not  to  be  assumed.  No.  sufident  cause  is 
alleged  for  varying  the  process.  The  bill  of  MiddleaeXf 
therefore,  must  be  taken  upon  ^s  recoid  to  be  die 
commencement  of  a  new  suit,  and  not  the  conttnuanoe 
of  one  already  commenced  by  latitat. 

Batley  J.  I  have  np  doubt  that  the  bill  of  Middle*' 
sex  was  in  this  case  a  good  continuance  of  the  suit  whidi 
had  been  c(»nraenced  by  latitat    It  has  been  decided, 

that 
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1821).  that  a  latitat  is  a  good  commencement  of  a  suit*  T^ 
continue  a  suit,  the  process  by  which  the  ptf^  »  olti-' 
roately  brought  into  court,  most  be  of  the  same  descrip- 
tion as  that  which  wm  originally  sued  out  A  bill  of 
Middlesex  and  a  latitat  are  process  of  the  same  kind. 
The  ooart,  in  virtue  of  its  jurisdictioiji  in  the  county 
where  it  sits,  issues  against  parties  resident  in  that 
county  a  bill  o(  Middlesex.  If  the  defendant  be  not 
found  in  the  county  of  Middlesex^  the  court  issues  a 
latitat  into  some  other  county.  The  latitat  issues,  there- 
fore, on  the  supposition  that  a  bill  of  Middlesex  has 
previously  been  issued,  and  that  the  defendant  has  not 
been  found  in  that  coun^.  The  replication  in  this  case 
sets  out  a  latitat,  whereby  (after  reciting  that  a  bill  of 
Middlesex  had  issued,  whereby  the  sheriff  of  that  county 
was  commanded  to  take  the  defendant,  &c.  &c«  to  answer 
the  plaintiff  in  a  plea  of  trespass,  and  to  a  bill  to  be 
exhibited  against  him,)  the  King  commanded  the  sheriff 
of  Kent  to  take  the  defendant,  &c.  to  answer  the  plaintiff 
in  the  plea  and  bill  aforesaid ;  and  by  the  latitat  subse- 
quently issued  from  term  to  term,  and  the  bill  of  Mid' 
dlesex  issued  in  Easier  term  1826,  the  defendant  is 
called  upon  to  answer  the  plaintiff  in  the  plea  and  the 
bill  aforesaid.  The  last  process,  therefore,  issued  to  com* 
pel  the  defendant  to  answer  the  plaintiff  in  the  same  plea, 
and  to  the  same  bill,  which  he  was  called  upon  to  answer 
by  the  latitat  which  was  first  sued  out.  So  that,  upon 
the  face  of  the  process  itself,  the  bill  of  Middlesex  would 
rather  appear  to  have  been  issued  in  the  same  suit.  But 
the  plaintiff  then  avers,  that  the  said  several  writs,  and 
the  said  last-mentioned  precept  respectively,  were  so 
sued  out  by  the  plaintiff  against  the  defendant  with  in* 
tent  to  implead  the  defendant  upon  the  several  causes  of 

action 


Paos 
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action  in  the  declaration  mentioned.  .  It  must  be  taken,  1828* 
that  the  bill  of  Middlesex  and  the  latitat  were  issued 
with  the  intent  to  prosecute  the  same  causes  of  action. 
The  defendant  by  the  rejoinder,  alleges,  that  no  bill  of 
Middlesex  was  sued  out  by  the  plaintiff  before  that  which 
issued  after  the  last  latitat.  But  it  having  been  decided, 
that  a  suit  may  be  well  commenced  by  a  latitat  without 
a  previous  bill  of  Middlesex,  the  fact  stated  in  the  re- 
joinder is  wholly  immaterial.  The  rejoinder,  therefore, 
is  no  answer  to  the  replication.  I  think  the  replication 
is  good.  A  suit  commenced  by  latitat  may  be  con- 
tinued by  process  of  the  like  kind.  A  bill  of  ilfi£{- 
dlesex  and  a  latitat  are  processes  of  the  same  kind; 
ibr  they  are  frequently  issued  in  the  same  suit :  and  one 
instance  has  been  put  in  argument,  where  a  bill  of  Mid" 
dlesex  would  of  necessity  be  the  only  process  by  which 
a  suit  commenced  by  latitat  could  be  continued.  It  is 
clear,  therefore,  that  a  bill  of  Middlesex  may  be  a  good 
continuance  of  such  a  suit.  And  as  it  appears  by  the 
replication  that  it  was  sued  out  with  the  intent  to  im- 
plead the  defendant  for  the  same  causes  of  action  as 
those  for  which  the  latitat  was  sued  out,  I  think  that  in 
this  case  it  was  a  good  continuance  of  the  suit  I  am, 
therefore,  of  opinion,  that  the  suit  which  was  originally 
commenced  by  latitat  was  properly  continued  by  the  bill 
of  Middlesex,  and,  consequently,  that  the  plaintiff  is 
entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff 
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1828. 


Hubbard  against  Wilkinson. 


A  defendant      HPHE  defendant  m  this  snit  having  been  arrested  for  a 

having  been  ar-     J^,,         ^-.  ,i.  ..  «  i». 

rested,  paid  debt  of  7Q/L,  instead  of  putting  m  and  perfecting 

sum  indorsed  bail,  paid  into  Court  that  sum  (benig  the  sum  indorsed 

t^getbc7wUh  0°  ^^  writ),  together  with  20/.  as  a  security  for  die 

riu^fwow^"^  costs  in  the  cause^  pursuant  to  the  statute  7&8  G.4. 

pursuant  to  the   c.^\.  s.  2. 
sut.  7  &  8  (?.  4. 
c.  71.  <.2. 
The  Court,  on 

the  appUcation        Richords  in  Easter  term  last  moved,  on  the  part  of 

of  the  defend-  . 

ant,  allowed  the  the  defendant,  for  a  rule  that  the  plaintiff  should  be  at 

out  of  court  a  liberty  to  take  out  of  Court  65/.,  (part  of  the  above  sum,) 

Sole  sum ^'d  *^^  ^^  unless  the  plaintiff  should  accept  thereof  with 

irnkThTron^  costs  in  full  discharge  of  this  action,  the  sum  of  651 

sented  to  accept  should  be  struck  out  of  the  declaration,  and,  upon  the 

thereof,  with  '  ^ 

costs,  in  full      trial  of  the  issue,  the  plaintiff  should  not  be  permitted 

discharge  of  the  .   •        . 

action,  ordered   to  give  evidence  for  the  sum  of  65/. 

it  tobestrudE 
out  of  the  de- 

Surttho"'"       *   '^^  CoMr/,  after  some  hesitation,  granted  the  rule, 
Sit^  t^^^  "*^  "^  ^  course  of  Trinity  term  the  same  was  made 

eridenceaithe    absolute. 
tnal  as  to  that 

•""•  Rule  absolute,  (a) 

(a)  Since  this  case  came  befoee  the  Court,  sfmilar  rules  bay*  beao 
gnmted  m  two  or  three  other  instances. 
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18S8. 


Dot  on  the  several  demises  of  Cha|iles 
FaiDEAin^^RUNE  and  Edward  Coode  against 
William  Martyn  the  younger. 

T7  JECTMENT  for  the  recovery  of  certain  lands  In  By  marriage 
the  parish  of  PadstoWj  in  the  county  of  Cornwall,  tween  w.  M. 
At  the  trial  before  Burrotigh  J.,  at  the  Lent  assizes  for  and  b^r  apl 

parantof  ir.Jf., 
of  the  first  part ;  J.  H.  and  Mary  H.  of  the  second  part ;  and  X.  G.  and  /•  H,^  trustees*  of 
the  third  part ;  W,  U>  and  7.  M.  bargained  and  sold  to  the  trustees  certain  lands  called 
Ninnbtet  and  Sandry't  FiridSt  and  other  lands  called  Farufeil,  then  in  possession  of  W.  M. 
and  T,  M.,  to  hold  unto  the  tnisteea,  their  heirs  and  assigns,  aa  to  Skmdnf*$  Fidffs  and 
Mnnistes,  to  the  use  of  IF,  M.  for  life ;  remainder  to  the  use  uf  the  trustees  during  the  life 
of  W.  M.  upon  trust  to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the 
said  7.  Af.  for  life,  remainder  to  the  said  trustees  and  their  heirs  during  the  life  of  T.  M. 
upon  trust  to  preserve  contingent  remainders,  with  remainder  to  the  first  and  other  sons 
of  T,  AT.  by  AT.  H.  successively  in  tail  nude,  with  remainder  to  the  use  of  the  right  heirs 
male  of  7.  M.  for  ever;  and  as  to  all  the  other  settled  premises  to  the  use  of  7.  If.  for  life, 
with  remainder  to  the  use  of  trustees,  their  heirs  and  assigns,  during  the  life  of  7.  Af.,  in 
trust  to  preserve  contingent  remainders,  with  remainder  to  the  use  of  M.  H.  for  her  life, 
for  raising  out  of  the  rants  and  profits  an  anauity  of  25/.  per  annum,  and  subject  thereto 
to  (he  use  of  the  first  and  other  sons  of  7.  M.  by  M.  H.  successively  in  tail  mala,  with 
remainder  for  want  of  issue  male  by  7.  Af.  on  the  body  of  M.  If,  begotten ;  or  if  such 
issue  male  should  die  without  issue  male,  and  7.  M.  should  have  any  daughter  or  daugh- 
ters by  Jf.  H.  at  the  time  of  bis  death,  then  that  the  trustees,  thetr  beirs  and  assigns,  should 
stand  seised  of  the  said  hereditaments  to  the  use  of  the  issue  female  of  7.  M,  by  Af.  ff.f 
for  raising  portions  as  therein  mentioned  to  such  daughter  and  daughters ;  and  that  until 
twentv-one  the  trustees  and  their  heirs  should  out  uf  the  rents  raise  such  maintenance  of 
such  daughter  and  daughters  as  to  the  trustees  should  seem  meety  and  after  raising  the 
said  sums  for  tile  maintenance  for  such  daughter  and  daughters  as  aforesaid,  or  in  d^ault 
of  issue  female,  to  the  use  of  the  right  heirs  male  of  7.  M,  for  ever :   Held, 

First,  that  the  last  words  were  words  of  limitation  and  not  of  purchase,  and  that  7.  M^ 
took  the  ultimate  remainder  in  fee ;  and. 

Secondly,  if  they  were  words  of  purchase  still  they  would  create  a  contingent  remainder 
during  the  life  of  7.  M,,  which  would  vest  immediately  upon  his  death  in  hb  heir,  who 
might  devise  the  same. 

Thirdly,  that  by  the  limitation  aa  to  the  Varweil  and  Crugmere  Cio$st,  the  trustees  took 
en  estate  only  during  the  infancy  of  the  daughters ;  and. 

Fourthly,  even  if  they  took  a  fee,  it  was  a  fee  determinable  when  the  portions  should 
have  been  raised ;  and  twenty  years  of  possession  adverse  to  thetr  claim  havinff  occurred, 
the  presumption  was,  that  the  right  of  the  trustees  had  been  released  and  satisfied. 

IT.  Af.  died  leaving  two  sons,  who  died  without  issue.  The  survivor  of  them  devised 
the  estate  to  his  wife  for  life,  remainder  to  all  and  every  the  children  of  Richard  E,  and 
Af.  P.  who  should  be  living  at  the  time  of  his  wife*s  death.  There  were  living  at  her 
death  nine  children  of  R,  E.  and  Af.  P,  Of  theM,  two  during  her  life,  and  while  their 
estates  remained  contingent,  had  levied  fines  ftur  conusance  de  droit  come  ceo  of  their  shares. 
In  jiprii  1824  A.  B.  entered  upon  the  lands  comprised  in  the  marriage  settlement,  and 
kept  possession,  and  in  Mny  1824  all  the  children  of  K.  E,  and  M.  P.  by  lease  and  release 
Conveyed  the  lands  comprised  in  the  marriage  setdement  in  given  proportions  to  a  pur- 
chaser :  Held,  that  the  children  of  R,  E.  and  Af .  P,  might  convey  their  interests  without 
having  first  made  any  entry  into  the  land,  although  A.  B.  was  in  possession. 
^  Secondly,  as  to  the  shares  of  the  two  who  had  levied  fines  while  their  estates  were  coo* 
tingent,  that  their  interest  was  not  thereby  ettinguisbed. 

Vot.  VIII.  Kk  that 
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1828.       that  county  in  1825,  a  verdict  was  found  for  the  plain* 
7"       tiflPs,  subject  to  the  opinion  of  this  Court  on  the  foUow- 

BauKE       ing  case :  — 

Marttit.  By  indentures  of  lease  and  release,  dated  toe  5th  and 

6th  of  November  1722,  the  release  being  tripartite,  and 
made  between  William  Martynj  Gent,  and  Thomas 
Marhpi^  GenL  son  and  heir  apparent  of  the  said  W. 
Martyn,  of  the  first  part,  Jenefer  HoopeVy  widow,  and 
Martha  Hooper,  her  daughter,  of  the  second  part,  and 
JLamrence  Growden,  Gent,  and  John  Hooper,  Gent«  of 
the  third  part,  in  consideration  of  a  marriage  then  in-* 
tended  between  said  Thomas  Martyn  and  said  Martha 
Hooper,  and  of  the  marriage  portion  of  Martha  Hooper, 
and  for  securing  to  her  a  competent  jointure,  and  for 
limiting  the  said  hereditaments  thereinafter  mentioned ; 
and  in  consideration  of  105.,  W.  Martyn  and  T  Martyn 
did  grant,  bargain,  sell,  alien  and  enfeoil^  remise,  re- 
lease, convey,  assure  and  confirm  unto  the  said  L* 
Grawden  and  John  Hooper  one  field  called  Ninnisses,  in 
the  village  of  Tretor,  in  Padstow,  two  fields  called 
Sandrjfs  Fields,  lying  in  the  village  and  fields  of  Cn^" 
mere,  in  Padstaw,  and  divers  other  fields,  amongst  which 
were  some  called  the  VarweU  Closes  in  Crugmere,  in  Pad- 
stow,  all  which  said  premises  were  then  in  the  possession 
of  the  said  fV.  Martyn  and  T.  Martyn,  or  one  of  them» 
And  the  reversion,  &c.  and  all  the  estate,  &c.  and 
all  deeds,  &c.  to  hold  unto  Z>.  Growdeti  and  John 
Hooper,  their  heirs  and  assigns ;  as  to  Sandrys  Fields 
and  Ninnisses,  to  the  use  of  the  said  W*  Martyn  ibr  life, 
remainder  to  the  use  of  L.  Gratoden  and  John  Hooper, 
and  their  heirs  during  the  life  of  said  W*  Martyti,  upon 
trust  to  preserve  contingent  remainders,  with  remainder 
to  the  use  of  the  said  Thomas  Martyfi  for  life,  remainder 

to 
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to  the  U06  of  tli6  said  trustees  and  their  heirs  during  the  1828* 
life  of  the  said  Thomas  Martyn,  upon  trust  to  preserve 
contingent  remainders,  with  remainder  to  the  use  of  the  Bkumk 
nrst|  second,  third,  &c.  and  other  sons  of  the  said  Ma&ttk. 
TAomoT  Marttfn  by  the  said  Martha  Hooper  successively 
in  tail  male,  with  remainder  to  the  use  of  the  right  heirs 
male  of  Thomas  Martyn  for  ever.  And  as  to  all  other 
of  the  said  settled  premises,  to  the  use  of  Thomas  Mar^ 
tyn  for  life,  with  remainder  to  the  use  of  the  trustees, 
their  heirs,  and  assigns,  during  the  life  of  Thomas 
Martynj  in  trust  to  preserve  contingent  remainders, 
with  remainder  to  the  use  of  Martha  Hooper  for  her 
life,  for  raising  out  of  the  rents  and  profits  an  annuity 
of  2SL  and  subject  thereto,  to  the  use  of  the  first, 
second,  third,  and  other  sons  of  Thotnas  Martyn  by 
Martha  Hooper  successively  in  tail  male,  with  remainder 
for  want  of  male  issue  by  Thomas  Matiyn  on  the  body 
of  Martha  Hooper,  or  if  such  issue  male  should  die 
without  issue  male,  and  Thomas  Martyn  should  have 
any  daughter  or  daughters  on  the  body  of  Martha 
Hooper  lawfully  begotten  and  living  at  the  time  of  his 
death ;  then  that  Lawrence  Groraoden  and  Jo/m  Hooper, 
their  heirs  and  assigns,  should  stand  and  be  seised  of 
the  said  hereditaments  to  the  use  and  behoof  of  the 
issue  female  of  TTtomas  Martyti  on  the  body  of  Martha 
Hooper  J  for  raising  and  levying  out  of  the  rents,  issues, 
and  profits  thereof  sucb  sum  and  sums  of  money  to  pay 
and  satisfy  such  portion  and  portions  to  and  with  such 
daughter  and  daughters  at  such  time  and  times  as  are 
hereinafter  mentioned,  that  is  to  say,  if  one  daughter, 
the  sum  of  600/.,  and  if  two  daughters,  to  each  of  them 
the  sum  of  400/.,  and  if  more  than  two  daughters,  the 
sumcf  800/.  to  be  equally  divided  between  them  at 

K  k  2  twenty- 
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1828.       twenty-ooe ;  but  if  it  should  happen  tbfit  the  9aid;sttQ»9 
«,     ,  and  sum  aforesaid  could  not  be  advanced  ^nd  riseA  bv 

^*vNii        and  out  of  the  profits  of  the  said  hereditapepts  ^t^the 
times  of  payment  thereof  as  aforesaid^  then  apd  not^ith;^ 
standing  the  said  premises  should  stand  and  be  4}har]ged 
with  the  payment  of  the  portion  or  portions  aforesaid^ 
when  and  as  soon  after  as  the  same  could  be  advanced  and 
raised  out  of  the  rents,  issues,  and  profits  thereof.    And 
that  until  twenty^ne  the  trustees  and  their  heirs^  and 
the  survivor  of  them  and  his  heirs,  should,,  out  of  the 
rents,  raise  such  maintenance  of  such  daughter  and 
daughters   as   to  the  said  trustees,    their   heirs,  and 
assigns  should  seem  meet  and  convenient*     Proviso, 
that  if  such  daughters  should  marry  without  consent^ 
or  the  said  Thoma$  Martyn  should  by  deed  or  will  re- 
voke the  said  portions,  the  same  portions  should  go  to 
such  other  persons  as  the  said  Thomas  Martyn  should 
direct.     And  from  and  after  raising,  levying,  and  pay- 
ing of  the  sum  and  sums  of  money  as  aforesaid  to  and 
for  the  maintenance  and  education  and  portion  to,  for, 
and  with  such  daughter  and  daughters  as  aforesaid^  or 
for  default  of  issue  female,  to  the  use  and  bdioof  of  the 
right  heirs  male  of  the  said  Thomas  Martyn  for  ever, 
and  so  that  all  and  singular  the  thereby  granted  and 
conveyed  premises,  with  the  appurtenances,  should  go» 
^    descend,  and  be  in  the  blood,   name,  and  famil^y  of 
Thomas  Martyn  and  his  heirs  and  assigns  for.  e^ver^ 

William  Martyn^  one  of  the  settlors,  died  in  the  y^r. 
1722,  and  Thomas  Martyn^  the  other  settlor,  died  in 
1740,  leaving  issue  two  sons,  Williamy  his  eldest  son 
and  heir,  and  Hooper*  William^  the  eldest  son,  .entered 
into  the  estates  in  question,  and  died  ,wi(hout  iss^e^  in 
1779,  leaving  HoopcTy  his  brother  andJb^Fi  and.h^ 

after 
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after  t(ie  death  of  his  brother  William^  entered  into  the  1 828. 
premises  and  continued  in  possession  of  them  till  1795,  '  7" 
when  he  died,  leaving  no  issue*     The  only  other  issue        Brums 

agaitui 

of  Thomas  Martyn^  the  settlor,  were  Martha  Martyn  and  Marcyh* 
Grade  Martyn,  Martha  died  in  1793,  unmarried,  and 
without  issue.  Grace  married  James  Elliott^  who  died 
in  1761^  leavii^  the  following  issue:  —  1st,  Thomas 
Elliott t  2d,  lUchard  Elliott,  who  married  ulgnes  Bests 
3d,  Martha  Elliott^  who  married  PamaU.  Richard 
Elliott  had  three  children :  1st,  W.  M.  Elliotl ;  2d,  Agnes 
Elliott^  who  married  Joseph  Martin ;  Sd,  Grace  Elliotts 
Martha  Parnall  had  several  children  :«^lst,  William  Par* 
nails  2Ai  Andrew  PamaU  s  SA,  John  PamaU  s  4th,  Grace 
Parnall,  who  married  Samuel  Thomas  >•  5th,  Edward  Par* 
nalli  6th,  Maty  PamaU.  On  the  26th  September  1795, 
Hooper  Martyn  made  his  will  in  writing,  duly  executed 
according  to  the  statute  bf  frauds^  bearing  date  the  day 
and  year  last  aforesaid^  by  which  he  devised  all  the  pre- 
mises in  question  to  his  wife  Peggy  (afterwards,  by  her 
second  marriage,  called  Peggy  Hoblyn)  for  life,  with  re- 
mainder to  all  and  every  the  son  and  sons,  daughter  and 
daughters^  of  his  nephew  Richard  EUiott,  and  of  his 
niece  Martha  PamaU,  who  should  be  living  at  the  time 
of  the  decease  of  his  said  wife,  share  and  share  alike,  as 
tenants  in  common,  and  not  as  joint-tenants,  and  to 
their  heirs  and  assigns  for  ever.  Peggy  HoUyn  died 
12th  March  1824>  and  at  the  time  of  her  death  the  issue 
of  Richard  EUiott  and  Martha  ParnaU  then  alive  and 
entitled  (if  by  law  they  might  be  so  entitled)  to  take 
under  Hooper  MartyrCs  will,  were  the  several  per-^ 
sons  above  named.  No  evidence  was  given  of  the 
actual  raising  of  the  sums  directed  to  be  raised  by  the 
settlement  of  1722  for  the  benefit  of  the  female  issuei 

K  k  S  and 
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1828.  and  charged  on  part  of  die  premises  in  question,  but  on 
_      ,  the  death  of  Hooper  Mat-ttm^  his  widow  and  devisee  as 

fiftCKK  aforesaid  took  possession  of  all  the  premises,  and  con- 
Marttw.  tinued  in  the  enjoyment  of  tliem  frota  that  time 
without  interruption,  except  as  hereinafter  mentioned. 
For  some  time  previously  to  Michaelmas  1822,  one 
Hawken  had  been  tenant,  to  Mr.  and  Mrs.  HMi/tij  of 
the  closes  called  Ninnisses  and  Sandr^fs  Fields^  but  his 
tenancy  ended  at  that  time ;  and  shortly  before  he  quitted 
possession  he  was  served  with  the  following  notice, 
signed  by  the  defendant's  father :  ~  "  Whereas  I  claim 
to  be  owner  and  proprietor  of  all  those  fields  called 
Sanders  or  Sandty*s  Fields^  and  Ninnisses  Park,  situate 
within  the  parish  of  Padsiow^  in  the  county  of  CdmxBoU^ 
which  you  now  occupy  at  an  annual  rent :  now  I  do 
hereby  give  you  notice,  that  I  intend  to  institute  legal 
proceedings  for  the  recovery  thereof;  and  further,  that 
you  are  not  to  pay  any  rent  which  now  is,  or  hereafter 
may  accrue,  due,  for  the  same  to  any  person  or  persons 
whomsoever,  without  my  knowledge  and  consent  Dated 
this  Sd  day  of  June  1822."  Shortly  after  Hawken  had 
quitted  these  premises  the  defendant's  father  went  to  all 
the  closes,  claiming  to  enter  as  lawful  heir,  to  take  pos* 
session,  and  cut  a  turf,  in  the  several  closes,  but  he  did 
not  keep  or  continue  in  possession.  Mr.  Hobfyn  re* 
ceived  the  rent  due  at  Michaelmas  1822 :  he  could  not 
then  get  another  tenant,  but  he  afterwards  let  the  pre- 
mises to  one  BetaUick.  At  Michaelmas  1823  the  de- 
fendant,  with  his  father,  went  again  to  the  several  closes* 
and  turned  out  the  cattle  then  therein ;  and  in  April 
1824  they  went  again,  and  b^an  to  plough  the  fields* 
which  was  objected  to  on  the  part  of  Mr.  Brune^  but  the 
defendant  persisted*  and  has  kept  possession  since  that 

time. 
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time.    Aftcqr  Michaelmas  1824  the  defendaat  paid  the        1828. 
reeve  of  ijie  manor  of  Trevose,  one  year's  chief  rent  for 

I>oK  dem. 

San^.s  Fields  and  the  FarwelFs  parcel  of  the  premises        Bruvb 
in  question  due  to  the  said  manor.  Mamyx. 

By.uidentures  of  lease  and  release,  bearing  date  the 
6th  and  7th  of  May  1824,  the  children  of  Richard 
^lioH  and  Martha  Parnall  living  at  the  time  of  Peggy 
HMjpiin  death,  (the  husbands  of  the  married  female 
children  being  parties  to  the  deeds,)  conveyed  their  in- 
terest to  the  lessors  of  the  plaintiff.  These  deeds  recited 
sevenal  former  conveyances,  and,  amongst  others,  deeds 
of  lease  and  release,  and  a  fine  sur  conusance  de  droit, 
&c.  by  Joseph  Martyn  and  Ag;nes  his  wife,  formerly  Jgnes 
EUiotty  unto  Edward  Coode  and  bis  heirs,  of  Michaelmas 
term^  48  G.  8.,  and  lease  and  release  and  a  fine  sur  con- 
usance de  droit  comme  ceo  by  Samuel  Thomas  and 
Grace  his  wi/e^  formerly  Grace  Pa^maU^  to  the  said 
Edward  Coode^  of  Trinity  term,  54  G.  8. 

In  Trinity  term  1824  a  fine  was  levied  in  pursuance 
of  a  warrant  contained  in  the  deed  of  Mcnf  1824;  and 
the  third  proclamation  was  in  Hilary  term  1825. 

The  declaration  contained  two  demises  of  the  same 
date,  viz.  the  1st  of  Sqftember  1824,  the  first  by  C.  P. 
.Brune,  and  the  second  by  Edward  Coodcj  and  the  pre- 
mises sought  to  be  recovered  were  Ninnisses,  Sandrj/s 
Fields^  and  the  Varwell  Closes  in  Crugmere.  This  case 
was  argued  at  the  sittings  in  banc,  after  last  Easter 
terms  by 

Preston  for  the  lessors  of  the  plidntiff.  According  to 
the  genend  rules  of  law,  and  the  rule  in  SheUi/s  case  (a), 

(a)  100,99, 

K  k  4  wherever 


!???» ,  ^jeitiy^.pn,  ^tale  ipr  life Jc^^v^o  tiO:ik^  imi*sU»  vith 
DoKdemT  *  iiRiitfttipn  to  his  h^rp  iip  a«y  w^y,  the  tupp  .f^tate^. 
rfkuHi"  aujte,  ftn4,  therefore,  in  tbi$.ca$e.tb«^  estate  foj  U&  giy.ea 
^mK.  .  to.  T.^Mcarfyn  hy  the  setxlememt  upite4  ^ith  t))e  ultimate 
reiqaiiider  to  liis  right  heirs  male,  and  hwcime  (either  an 
estate  in  tail  or  in  fee  to  him  and  his  male,  beir9r .  For 
want  of  words  of  procreation  it  was  not  an  estate,  tui^f 
if  an  estate  in  fee  the  word  male  must  be  rejected,  for  no 
^ne  can  create  a  new  rule  of  descent,  and  then  it  was 
an  estate  in  iee-«iippl^  Lord  OssidsiM^s  case^a)^  i)a«Ka 
V.  Ferrers  (i),-  where .  Lord  Macdesfield  said  he  <woidd 
not  allow  the  bar  ,to  dispute  what  was  the  foundation 
and  land'Oiark  of  the  law,  y\z,  that  under  such  citciun*' 
stances  the  word  male  must  be  rejected/  and  the  estate 
given  to  the  heir  general.  Under  that  settlement^  thei>» 
Hofyper  Marijfii  had  a  vested  remainder  in  fee  at,  the 
time  when  his  will  was  made,  and  under  his  devisees  the 
lessors  of  the  plaintiff  .claim*  This .  a|>|>li6s  equally  to 
all  the  property ;  for  although,  the  second  division  qf  it 
was  given  to  trustees  and  their  heirs  to  the  use  of  the 
issue  female  for  certain  purposes^  it  must-  be  presumed 
that  those  purposes  have  been  long  since  ^nswer^ 
The  only  point  that  can  be  made  for  the  defin^nit^is^ 
that  he^  by  entering  after  the  death  o{  JP^ggg  HMynt 
disseised  the  devisees  of  Hooper  Mar^fnf  and  that,  the 
fine  afterwards  levied  by  them  wjorks  by  estoppel  to 
protect,  the  disseisor*  But  no  dissebin  ia  found  by  ifae 
case;  and  even  supposing  the  estoppel  to  afyplj^  the 
lessor  of  the  plaintiff  is  still  entity  to  two  ninth  shares ; 
for  in  the  lifetime  nf  P^ggy  Hot^bflh  4g^sElliM, and 
Grace  Thomas,  two  of  tl^e .  nine,  de^j^fee^  of  Hocper 
Martyn,  by  lease  and  release  and  fine  sur  conusance  de 

* 

{«)  9  SaUu  335.     1 1  Mod,  189^  (6)  9  P.  Wms,  1 . 
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^TOit'idtaie  ceo,  conveyed  their  shares  to  tbe  lessor  of       1S28. 
the'|>Iiiint!fl^'  and,  'therefore,  he  hasTi  tide  by  estoppel       '    T* 
to  those  two  shares  prior  to  any  title  by  estoppel  which        Brnvvm 
the'd^fendiiht  can  in  itny  way  set  up,  Hdps  v.  Here^      Makixiu 
ford{\x):    Howerver,  as  there  was  no  disseisin  by  the 
defendant,'   his  argument  as   to  the  estoppel    is  un- 
availing. 

Farquhar  Fhiser  contri.  •  The  woirds  <*  heirs  male/' 
in  the  ultimate  remainder  in  the  settlement  of  1 722,  are 
words  of  purchase.  It  must  be  admitted,  that  the  rule 
in  Stett^s  case  is  not  to  be  dispensed  with,  unless  there 
is  a  clear  intent  to  niake  use  of  the  latter  words  as  words 
of  purchase.  But  Feame  (b)  says,  <^  Some  instances 
there  are  even  in  cases  at  common  law  wherein  the 
subsequent  limitation  to  the  heirs  of  the  body  has  been 
so  qualified  and  corrected  by  other  additional  words,  as 
to  amount  to  words  of  purchase  and  not  of  limitation.** 
And  they  were  held  to  be  words  of  purchase  in  Water 
V.  Smme  (r),  and  Ude  ▼.  Qr^  (d),  inasmuch  as  it  was 
presumed  diat  the  parties  intended  to  use  them  in  that 
sense.  Now,  here  these  words  cannot  create  an  estate 
tail' for  want  of  words  of  procreation,  neither  can  they 
create  aA  estate  in  fee,  unless  die  word  male  be  rejected, 
and  ho^word  ought  to  be  rejected  if  a  sensible  meaning 
can  be  given  to  it  By  construing' these  as  words  of 
ptkhrhase^  they  Will  bear  a  sensible  meaning,  and  the 
ultimate  deelaratioii  of  an  intention  to  keep  the  estate 
in  tb^fiimily  aiid  iname  of  Martyn  shews  diat  to  be  the 
tnie  mtsaning  fai  ^hieh  they  were  used*    If  so,  at  die 

date  >0f  Hooper  JMktrH/n*^  Will  this^  retnainder  was  con- 

"i 

(a)  2B.iJ.  242.  (6)  Omiin>  Rem,  148. 0lh  cd. 

(c)  P«/}n#r,359.  (tf)  2Xc«.883. 
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1898.  tiiigenft»  and»  ihereforey  oMiUi^t  be^daviied.  IBoj^leifJ* 
Doi'dto  SupfXMf  these  to  be  wonda  o(  pwrcl^wief  and  Ifhat  there 
Bv^vB  IS  BQ  person  taasweiiBg  the  description,  thesis  Qot  the 
.BftMUnir.  jcffeci  the  saooe  as  if  they  had  not  been  in  the  4eed?j 
The  remainder  vvas  oootingent  wtil  the  de;^  pf  the 
particular  tenant  for  life,  and  if  at  th^  tiipxe  tl^e  was 
no  person  answering  to  them,  the  estate  would  descend 
to  the  heir  of  the  settlor.  But  in  this  case  Thomas 
EiUoU  is  the  heir  general,  and  tbsre  is  no  demise  by 
Jbun.  [^BignA^  J*  If  by  will  an  estate  is  given  to  A.  for 
iifei  remainder  to  B*  in  fee  if  be  be  living  at  his  death, 
on  the  testator's,  deatk  would  any  thing  descend  to  his 
heic^  or  what  would  become  of  the  fee?J  It  would  be 
in  abqranoe,  and  would  not  descend  to  the  heir  liable 
to  be  divested  on  the  happening  of  the  contingency. 
{^Bdyley  J.  Acoording  to  Purefcy  v*  Mogers  (a),  the  fee 
would  not  be  in  abeyance,  but  in  this  case  would  be  in 
Hooper  Marfynj  and  by  him  devisable.]  That  question 
was  only  on  a  devise^  and.  not  on  a  settlement  by  lease 
and  release.  But  supposing  tbi«  point  to  be  in  favour 
of  the  lessor  of  the  plaintiff  as  to  the  Nimiisses  and 
Sandr^s  FiMy  it  does  not  affect  the  residue  of  the  pro- 
perty which  was  settled  to  different  uses.  In  those 
lands  the  trustees  took  an  estate  in  fee.  The  sums  of 
money  far  the  portions  of  the  daughters  were  not 
'raiaable  until  after  Hooper  Mctrtyri^  death  without  male 
issuer  which  happen^  in  1795.  If  the  trustees  took 
the  fee^  no  estate  could  be  limited  after  it,  although  it 
was  determinable,  and  then  the. interest  ij;i  the  heirs  of 
T.  Martyn  was  only  an  equitable  interest.  The  words 
are  large  enough  to  give  the  fee  to  the  trustees,  and 

(a)  2Sannd,  381. 

there 
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there  is  no  definite  period  at  which  the  estate  was  to  1828. 
cease^  they,  thereibre,  took  the  fee,  Doe  ▼.  WUUp^iti).  jJ^Td^ 
If  the 'trustees  took  duly  a  chattel  interest,  it  is  not  Bmnb 
Stated  that  the  poHJens'  have  been  raised,  and  that  MARtrx. 
should*  be  decided  by  a  jury ;  die  Court  wili  not  make 
the  presumption,  Jboe  v.  Passingham  {b).  In  the  next 
plaee,  it  cannot  be  denied  that  the  interests  created  by 
Hooper  Marij^^s  will  subsequent  to  the  death  of  P^gy 
Hobfyn  were  contingent,  and  such  an  interest  cannot  be 
assigned  at  law,  Lampefs  case(£),  akhoogh  according 
to  the  words  of  the  statute  of  wills  it  may  be  devised* 
Doe  V.  Tomkinson  {d)s  If  so,  the  lease  and  release  by 
Agnes  Elliott  and  Grace  Thomas  conveyed  no  estate* 
Neither  did  the  fines  give  any  title,  but  on  the  contrary* 
they  operate  as  an  extinguishment  of  the  contingent 
interest  of  those  two  [tersons,  BucUet^^  case.(e)^  Wedle 
T.  Lcm>er  [/).  IBqyley  J.  It  was  there  held  that  the 
fine  operated  by  way  of  estoppeL]  That  was  a  fine,  sur 
concessit,  and  the  fifth  resolution  is  express,  that  if  it 
had  been  levied  in  fee  it  would  have  destroyed  the  oon- 
tingent  use.  In  Vick  v.  Edwards  (g).  Lord  Talbot  says, 
that  a  fine  levied  of  a  contingent  interest  will  pass  a 
good  title  by  way  of  estoppel,  but  he  does  not  mentipn 
the  species  of  fine ;  and  as  he  refers  to  Weak  v.  Jjower^ 
probably  a  fine  sur  concessit  must  have  been  meant. 
This  is  explained  in  the  fourth  resolution  in  fVeale  v* 
Zoftoer^  where  it  is  said,  **  A  fine  was  levied  sur  con- 
cessit fgir  years;  it  did  not  dlsplaoe  the  fee^  and  when 
that  vested  it  ied  the  estof^l,  aad  then  the  estate  by 

* 

(a)  2J9.f  ^.84.  (6)  6i?.j^r.505. 

(c)  10  Co.  46.  et  t6.  Dote  (D).  (d)  ^U.^S.  165. 

(e)  8  Co.  56.  6th  raolutioii.  (/)  PoUerf.  54. 
(g)  S  P.  ITmt.  372. 
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insi       «tlo(ipri  Mctttne  tttl>«!8tM)^  in  kiCifet^t^'  and  WM  tbe  same 
.     as  if  the  OMtingweybad  happened  befere  the  fitie  ii<ras 

Btttrim       ittvied."    /felp9  ir%  Hereford  {a%  cit^  on  the  othfer  side, 
ia-  dislingaisbable.     Thepe>  while  the  fee-simple  was  hi 
the  ancestor,  the  heir  conveyed  by  fine*    It  could*  only 
operate  by  estoppel.     The  heir  had  no  interest  to  con<* 
vey*    It  was,  therefore^  like  the  common  case  of  a  deed 
between  two  parties;   the  one  professing  to  conrey 
hating  no  interest^  it  works  by  estoppel.     Here^  how- 
ever, the  party  to  the  fine  had  an  interest  devisable  or 
descendible,  aldiough  not  assignable.  Dairies  v.  BuA  (5), 
and  Turret  v.  Marsh  (<;),  are  exceptions  from  the  general 
rule^  and  merely  decide  that  a  fine  will  not  have  the  efiect 
of  extinguishing  powers  where  that  appears  to  be  contrary 
to  the  int^don  of  the  parties.    [Bayley  J.    The  fine  in 
this  case  clearly  was  not  levied  f6r  the  purpose  of  ex^ 
tit^^aishing  the  interest]     Neither  could  that  intent 
be  snpposed  to  exist  in  any  of  the  cases  where  it  has 
been  held  so  to  operate.     Lastly,  as  no  entry  was  made 
by  llie  devisees  of  Hooper  Marfyn  after  the  death  of  his 
widow,  no  conveyance  of  their  interest  could  be  made, 
and  in  the  declaration  there  is  no  demise  by  them. 
IBt^fley  J.  If  they  could  demise  for  the  puipose  of  bring- 
ing ejectment,  why  could* they  not  convey?]  The  case  of 
GiMfdright  v.  JFbrreder  (d)  shews  that  a  person  having  a 
right  of  entry  may  demise  but  cannot  convey  it    Here 
the  ^bfendant  Ji&rfyA  was  an  intruder,  if  not  li  disseisor, 
and  lafter  intrusion  an  entry  tHust  be  mude  by  the  party 
eniided  befot>e>he  can  conmy.    hi  Co*  LitiA^a:  it  is 
aaidy  <<  If  die  feoffor  be  oat  oTposSes&ibn,  (not,  ifke  he 
dismueif)  neither  fine,  recovery,  indenture  of  1>ai^in 

(a)  2B.iA.  S4dL  (ft)  WCUiand  .^  Ypkn$e,S6^ 

and 


^.t§te.  by  .wro^  ,iin4  reduce  ctetrjy  H^  estate  of  thft 
feoSgr.  §pd  make  a  pecfect  tenant  cf  the  fireeliold»  l>tifi       Brnvati 
Qolj.^livi^yy  :Pf  ^isia  upoa  tl^  land;"  a»d  Aifeifirv» 
iBf(£f^(a),cqnfirB26  this  "vi/BW  of  tbe.cAse» 

Pre^m  ia  rqplju  The  first  point  made  fiir  die  de« 
fendaut  ia  clearly  answered  by  Lord  0$sidsttoirC^  case^ 
and  Qoundm  v.  Ckrke  {b\  which .  shews  tha£  where  ^ 
words  *^  hehrs  m|de"  have  been  treated  .as  words  of 
purcbfisi^  it  has  been. held  necessary  thst  the  party 
claiming  to  take  under  them  should  beboth  heir  and 
male.  If  they  are  meant  to  point  out  a  special  heiry 
that  can  only  be  in  case  of  an  estate  tail,  whif^h  tbia 
clearly  was  not.  As  to  the  second  pointy  wlntesrer  was 
undisposed  of  by  the  setd/ement  ^»b»  not  in  abqmnce» 
but  vested  in  the  heir  of  Tkomtts  M^rt^y  until  itoonid 
vest  according  to  that,  deied, /and  in  the  meaa  time  waa 
grantable  or  devisable.  Hopper  Matftjfn^  the  heur»  did 
devise  it,  and ,  under  that  devise  the .  lessors  of  she 
plaintiff  claim*  .  The  third  point  was  Applicable  to  dMBa 
parts  of  the  estate  in  which  the  issue  female  were  imi 
terested*  It  is  contended  that  the  4riisteea  took. the.fce^ 
but  there  ai;e  no  words  to  wammt  that  constBOOtiofv 
The  use  is  limited  to  the  iss^e  female^  and  the  legal 
estate  was  executed  in.  them  -  by  the  statule^  .  Thsa 
the^  trvsjse^  werc^  for  one  purpose,  to  reoaive  die 
reqt%  du^y  h9wevj^r,  only  givea  a  chattel  imcrest,  Jem* 
fnott  V.  Cogiiy  (c).  ,  It  ^  a  eonw^in  «ase^  that  on  eatate 
shofild  b^  boldep,  by^,i#r!^  jfuid  hb  .heirs  imtil,  i^ 
and.tjlMf  JB  not,^jfiM?* ,.  Thwr.esMite  wais  at.olLcventa.  ta 
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18fi8i       ceftsd  wbeti'thte  daa^liters  iiCtafned  twenty J-one,  and  as  it 
^     ~       could  not  in  any  event  become  absolute  it  was  not  ar 

Bwim  fee.  Even  if  the  trustees  bad  taken  a  fee^  the  argtfment 
MA»TTir.  founded  on  the  principle  that  no  estate  can  be  linitted 
after  a  fee  woidd  not  be  appKcable,  for  that  principle 
does  not  afiisct  wills  or  conveyances  to  uses.  Then  as 
to  the  conveyance  by  the  devisees  x>f  Hooper' Marfyn^ 
they  had  not  any  grantable  or  assignable  interest,  nor 
was  it  devisable  or  releasable^  I^eake  v.  Robinson  (a), 
Jeev,  Audley{b\  it  could,  therefore,  only  be  bound  by 
estoppd,  and  in  that  mode  the  lease  and  release  and 
fine  by  them  operated*  With  respect  to  the  destruction 
of  the  contingent  interest  by  the  fine^  Davies  v.  Bush  is 
esrpressly  in  point  that  it  'would  not  have  that  efl^t. 
The  case  of  disseisin  put  in  Buckler^s  case  is  wholly 
driferent.  There  the  disseisor  had  the  seisin,  the  di^^ 
seisee  had  only  a  right,  and  the  law  will  not  allow  a 
right  to  be  parted  with,  and  even  that  case  was  denied 
in  MarckfSd.  The  point  put  in  Weak  v.  Lower  related 
to  the  case  of  a  oontiogent  remainder  to  a  party  fascer* 
tained,  and  it  was  an  obiter  dictum  not  necessary  to  the 
decision  of  the  case  then  before  the  Court  But  sup- 
posing the  estate  was  not  grantable  after  the  death  of 
Pe^Uf  HMyn  without  entry,  sdll  the  lessor  of  the 
plaintiff  has  a  previous  title  to  two  ninths  perfected  by 
estoppel. 

Cur.  ado.  vulii 


Batley  J.  now  delivered  the  ju^meitt  of  the  Court ; 
and  after  stating  the  facts  of  the  case,  proceeded  as 
follows :  The  first  question  in  this  case  is^  ^What  is  the 
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efttct  of  the  Ucaitotioii  ito  the  use  of  the  ri^  heirs  male 
of  TAamas  Marfyn  ?  whether  those  swords  are  words  of 
limitathm  or  words  of  purchase  ?  It  wae  conoeded,  and 
rightly^  by  Mr.  Frasetf  that  they  were  to  be  taken  as 
words  of  limitaUon,  tmless  a  contrary  intentioa  was 
manifest  Byt  he  contended  that  a  contrary  intention 
was  manifest,  and  tliat  the  limitations  looked  to  such 
person  as  should  be  heir  male  of  Thomas  Marfyn  at  the 
time  the  preceding  estates  should  &iL  I  cannot  see  any 
such  contrary  intention.  Were  I  at  liberty  to  coin 
jecture,  the  opinion  I  should  form  would  be,  not  th&t 
the  settlor  was  looking  to  any  particular  individual,  ^r 
meant  to  make  an  object  of  his  bounty  any  individual 
who  at  a  distant  indefinite  time  might  fill  the  character 
of  heir  male,  but  that  he  meant  to  create  a  general 
estate  in  tail  male  in  himself,  and  that  he  unintentio&ally 
omitted  the  words  to  shew  of  whose  body  they  were  to 
be  heirs  male*  The  consequence  of  this  would  be,  that 
these  would  be  words  of  limitation,  that  tlie  word 
'^  male"  must  be  rejected,  and  that  under  these  words 
Thomas  took  immediately  the  ultimate  remainder  in  fee^ 

But  suppose  these  to  be  words  of  purcliase,  would  it 
bar  the  lessors  of  the  plaintiff?  Upon  the  execution 
of  the  deed  this  would  be  a  contingent  remainder^ 
because  nemo  est  hasres  viventis,  and  during  the  life 
of  Thomas  Marfyn,  no  one  could  be  his  heir  or  heir 
male.  But  why  should  it  not  vest  the  instant  Thomas 
Matiyn  died?  The  law  leans  to  the  vesting  of  estates; 
and  as  soon  as  a  person  comes  in  esse  who  fills  the  cbo* 
racter  to  which  a  given  remainder  looks,  that  remainder 
vests,  unless  there  is  something  to  shew  an  intentioD 
that  it  should  not  then  vest.  Is  there  any  thing  to 
shew  such  an'  intention  here  ?    The  limitation  is  not 

specially 
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IStt.       ffieeiaUy  to  the  then  right  betra  male  of  Thomas  ilfiiri^ 
j^  _  ,„       or  to  such  persons  as  shall  /iiai  be  such  heirs  male^ 


Bavvi  bttt  generally,  to  the  right  heirs  male  of  TTkomag  Martyfu 
Mamyv.  As  soon,  then,  as  any  person  filled  that  character,  and 
answered  that  description,  that  remamder  vested  in 
interest.  Upon  the  death  of  Thomas  Marfyn  in  1740, 
the  remainder  vested  in  William^  who  was  then  his 
heir,  and  on  William*^  death  in  1779,  the  remainder 
descended  in  fee  upon  Hooper,  and  he  had  therefore 
power  to  make  a  will. 

The  next  question  applies,  not  to  the  whole  estate^ 
but  to  that  property  only  which  is  included  in  the 
second    branch   of  the   settlement,    vis.  the   VarwM 
»  Closes  and  the  property  in  Cmgmere^    This  question 

is,  whether  the  limitation  to  the  trustees  to  the  use 
of  the  issues  female  of  Thomas  Marfyn  vests  the  whole 
fee  in  the  trustees  so  as  to  prevent  the  persons  who 
claim  under  the  ultimate  remainder  from  having  any 
daim  at  law.  The  limitation  is,  that  for  want  of  issue 
male  of  Thomas  Marhftt  by  Martha  Itoqper,  or  if 
such  issue  should  die  without  issue  male^  and  Thomas 
Marfyn  should  have  a  daughter  or  daughters  by  Martha 
Hooper  living  at  his  death,  then  the  trustees,  thei^ 
heirs  and  assigns,  should  stand  seised  to  the  use  and 
behoof  of  the  issue  female  of  Thomas  Martyn  by  Martha 
Hooper,  for  raising  out  of  the  rents,  issues,  and  profits 
of  the  estate,  600/.  if  there  were  only  one  daughter, 
and  800^.  if  there  were  more,  to  be  paid  to  them  at 
twenty*one;  and  if  such  sum  could  not  be  raised  out  of 
the  profits  by  the  time  of  payment,  then  the  premises 
should  stand  chai^^  with  those  sums  till  they  could  be 
raised  out  of  the  rents,  issues,  and  profits.  Hfl  twenty^ 
one  (L  e*  until  the  daughters  attamed  twenty'H)ne),  the 

trustees 
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trustees  and  theit  heirs  were  to  raise  such  maintenaDoe 
for  the  daughters  as  they  should  think  meet.     The 
trustees,  therefore^  have  no  express  power  given  them 
over  the  rents  except  during  the  infancy  of  the  daughters. 
Upon  the  daughters  attaining  twenty-one,  the  use  seems 
^^cuted  in  the  daMghters,  and  it  is  to  them,  and  to 
^em  only,  the  control  appears  to  be  given  over  the 
rents,  issues,  and  profits.     Suppose^  however,  that  the 
legal  estate  vest^  in  the  trustees,  and  that  the  6007. 
or  8002.  in  the  events  which  happened  were  to  have 
been  raised,  and  that  the  trustees  were  the  persons  to 
have  raised  them,  and  that  they  took  a  fee,  it  is  im- 
possible to  say  they  took  more  than  a  limited  fee,  a  fee 
which  must  determine  when  the  600/.  or  800/.  should 
have  been  raised,  and  the  ulterior  right  expectant  upon 
the  determination  of  that  limited  fee  must  at  law  have 

I 

been  in  the  heir  of  the  settlor,  not  by  way  of  limiting  a 

fee  upon  a  fee,  but  because  it  was  part  or  the  old  right ; 

and  upon  &iiure  of  the  estates  which  were  limited  by 

the  settlement  it  returned  back  to  the  setdor.     The 

doctrine  applicable  to  this  part  of  the  subject  is  to  be 

found  in  Co*  Litt*  191  a.  n»\.     Considering,  then,  that 

no  claim  appears  to  have  been  made  by  the  trustees, 

that  nearly  twenty  years  of  a  possession  adverse  to  their 

claim  had  occurred  at   the  time  this   ejectment  was 

brought,  and  that  much  more  than  the  full  term  of 

twenty  years',  adverse  possession  is  smce  completed,  (for 

the  .defendants'  possession  not  being  shewn  to  be  under 

(hem,  or  on  their  behalf,  must  be  taken  to  be  adverse  to 

their  claim,}   and  that  up  to  the  present  time  they 

.appear  to  have  made  no  clairo,^  can  the  defendant  avail 

himMC  of  this  supposed  right  in  the  trustees  ?    The 

presoiApUon  at  this  distance  of  time  is,  either  that  it 

V0L.VIIL  LI  was 
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1828.  was  released  or  satisfied ;  and  we  think  it  too  doubtful 

J^^^  and  too  distant  to  be  a  defence  in  the  mouth  ot  a 

Bftims  stranger. 


Maavtv.  The  next  point  I  shall  consider  is,  Whether  the  con- 

veyance  of  the  6th  and  7th  of  May  1824,  passed  any 
interest  to  the  lessors  of  the  plajntifF:  and  upon  that  I 
cannot  bring  my  mind  to  doubt.  The  objection  is, 
,  that  the  remainder-men  (the  grantors)  had  not  entered 
at  the  time  the  deeds  were  executed,  and  that  the  de- 
fendant had.  First,  was  an  entry  by  the  remainder- 
men  necessary  ?  It  is  conceded,  that  in  ordinary  cases 
it  would  not  be.  But  it  is  said,  that  this  is  to  be 
treated  not  as  an  ordinary  case,  because  the  defendant 
had  entered.  There  is  no  authority  to  shew  such  a 
conveyance  to  be  inoperative.  In  Co.  lAtU  49  a.  it  is 
said,  ^*  If  the  feoffor  be  out  of  possession,  a  fine,  re- 
covery, indenture  of  bargain  and  sale  enrolled,  or 
other  conveyance,  does  not  avoid  an  estate  by  wrong." 
It  does  not  say  that  the  conveyance  is  void.  But  what 
estate  had  the  defendant  here?  The  remainder-men 
were  entitled  to  treat  him  as  having  an  estate  by  intru- 
sion, for  the  sake  of  the  remedy ;  but  it  does  not  lie  in 
his  mouth,  as  against  them,  to  say  he  h^d  any  estate. 
What  are  the  facts?  On  the  12th  of  March  1824 
Peggy  Martyn,  the  tenant  for  life,  died.  Was  any  one 
then  in  possession  ?  The  case  does  not  state  thq  fact. 
Did  any  of  the  remainder-men  enter,  or  any  person  on 
their  behalf?  The  case  as  to  that  is  silent.  Some 
time  in  April,  non  constat  when,  the  defendant  en- 
tered, and  began  to  plough  the  fields.  This  was 
objected  to  on  the  pari  of  Brunei  but  not  by  the  persons 
in  whom  the  legal  estate  was  vested.  But  did  Bnme 
know  it  ?    Did  Coode  or  any  one  of  the  remainder-men 

know 
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know  It  ?    Not!  constat  that  they  did ;  and  on  the  7th  of       1828. 
May  the  conveyance  was  made.    Had  the  sale  been  of  a 
pretended  title  only,  the  case  would  have  been  within        BKvn 
the  operation  of  the  S2H.S.  c,  9.     But  to  bring  a  case      Ma&ttit. 
within   that  statute,  the  seller  must  have  a  pretended 
right  oiily,  and  the  information  must  aver,  that  it  is  a 
pretended  right  only,    for  that  is   the    point  of  the 
action,  Rex  v.  Barnes  (a).     This  was  a  sale  not  of  a 
pretended   but  of  a  valid  title,  where  the  possession 
had  gone  with  that  title  till  within  two  months  of  the 
sale,  and  there  had  been   no  act  of  dispossession  (if 
there  ever  was  one)  till  within  a  much  shorter  period. 
It    has    been    argued,    that   the  conduct   of  the  de- 
fendant amounted  to  what  the  law  considers  an   in- 
trusion, and  that  at  the   time  of  the  conveyance  of 
May  1824,    the  defendant   was    in    the   land  as  an 
intruder.     But  what  does  the  law  consider  an  intru- 
sion?     Not  a  mere   wrongful   entry   into   possession 
(unless  the  rightful  owner  chooses  so  to  consider  it), 
but  a  wrongful  possession  of  the  freehold ;  and  what 
Lord  Ellenboraugk  lays  down  in  William  v.  Thomas  (6), 
as  to  disseisin,  applies  also  to  the  case  of  intrusion,  both 
equally  ousting  the  right  owner,  not  from  the  posses- 
sion merely,  but  from  the  possession  of  the  freehold. 
He  there  says,  ^^  Disseisin  was  formerly  a  notorious  act, 
when  the  disseisor  put  himself  in  the  place  of  the  dis- 
seisee as  tenant  of  the  freehold,  and  performed  the  acts 
of  the  freeholder,  and  appeared  in  that  character  in  the 
lords'   court.''       But  what    act  of  notoriety   is   here 
stated  to  have  been  done  by  the  defendant  as  claiming 

(p)  CH*  Car^  895-     1  fhwk»  c.  86.  i.  la     JDy.  74. 
(6)  19  East,  1 55, 

L  1  2  to 


516  CASES  IN  TRINITY  TERM 

1828.        to  put  himself  in  the  place  of  the  rightful  freeholder? 
At  most,  he  was  only  in  possession  six  weeks.     It  ap- 

.IX>x  den* 

Bbvhk        pears  to  me,  that  he  had  no  such  estate  by  wrong  as  to 
Mamtw.      prevent  the  remainder-men  from  making  a  valid  con- 
veyance. 

The  last  objection  applies  to  two  shares  only,  those 
of  Agnes  Martyti  and  Grace  Thomas^  and  the  foundation 
f  the  objection  is  this, —  that  before  Peggy  MartyrCs 
death,  and  whilst  their  estates  were  contingent,  they 
levied  fines  sur  conusance  de  droit  come  ceo,  and  that 
all  right  as  to  their  shares  was  thereby  effectually  ex- 
tinguished and  destroyed.     These  fines  were  not  pro- 
duced in  evidence  at  the  time  of  the  trial,  and  do  not 
constitute  part  of  this  special  case;  but  as  they  are  stated 
in  the  deeds  of  6th  and  7th  May  1824,  we  are  bound 
to  assume  there  were  such  fines ;  and  if  such  fines  had 
the  effect  supposed,  those  deeds  are  upon  the  face  of 
,them  bad  as  to  these  two  shares.     The  fines  are  de- 
scribed in  the  release,  as  stated  in  this  case,  not  as 
fines  sur  concessit   (which    if  for  years  only  would 
have  worked  no  destruction  or  extinguishment),  but 
the  one  as  a  fine  sur  conusance  de  droit,  8cc.  and 
the  other  as  a  fine  sur  conusance  de  droit  come  ceo. 
Upon  the  question  as  to  the  effect  of  such  a  fine  upon  a 
contingent  remainder,  the  authorities  and  opinions  of 
text  writers  are  contradictory.    The  efiect  of  a  fine 
in  fee  on  a  contingent  remainder  is  considered  by  Mr. 
Preston  in  the  first  volume  of  his  Treatise  on  Convey^ 
andngj  p.  209.,  and  he  seems  to  think  that  the  fine  will 
in  all  cases  have  the  effect  of  destroying  the  contingent 
remainder.     Mr.  Feame  thinks  otherwise. 

A  contingent  remainder  cannot  be  passed  or  trans- 
ferred by  a  conveyance  at  law.     But  in  equity  it  may. 

In 
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In  Whitfield  v.  Fce(Dcett{a)j  on  a  marriage  settlement,        1828. 

a  rent  was   created  to  the  use  and   intent  that  the      ,-^_  ^ 

heirs  of  the  body  of  the  wife  and  their  heirs  should  Bmmb 
receive  such  rent,  and  subject  thereto  the  land  was  MABvry. 
limited  to  the  husband  and  his  heirs.  There  were  two 
sons  of  the  marriage,  and  they,  in  the  life  of  the  father 
and  mother,  sold  this  rent  to  the  plaintiff  without  fine. 
The  estate  was  the  father's.  Lord  Hardwicie  held  that 
the  sons  had  not  an  actual  possibility  at  the  time  they 
sold ;  the  rent  might  never  arise,  or  if  it  did,  the  sons 
might  not  be  heirs  of  the  mother's  body  at  her  death. 
Nothing,  therefore,  passed  by  that  conveyance  in  point  of 
law,  it  being  by  deed,  and  not  by  fine,  which  bad  it 
been  ievied  of  this  rent,  and  they  had  survived  their 
mother,  would  have  operated  as  agunst  them  by  estop- 
pel, binding  them  and  their  heirs.  In  Wright  v. 
Wright  (i),  testator  devised  in  fee  to  his  two  daughters, 
but  that  if  either  died  unmarried,  his  son  Robert  should 
take  the  estate  in  fee,  paymg  the  other  daughter  500/. 
Testator  died.  Robert^  in  consideration  of  natural  love, 
conveyed  the  land  and  all  his  claim  and  right  therein  to 
his  younger  son  George  in  fee.  Robert  died.  One  daugh- 
ter died  unmarried.  Roberfs  elder  son  filed  a  bill, 
claiming  the  estate  on  paying  the  other  daughter  60QL 
The  question  was,  Whether  the  conveyance  to  George 
was  a  bar  to  the  claim  of  the  elder  son;  and  Lord 
Hardwicke  held  it  was,  for  though  the  limitation  to 
Robert  was  by  way  of  executory  devise,  and  therefore 
a  possibility  only,  which  the  law  will  not  permit  to  be 
granted,  yet  it  may  be  disposed  of  in  equity  to  a 
stranger,  and  the  bill  was  dismissed  with  costs. 

(a)  1  r«t.  591.  (6)  1  Fb.4Il. 
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But,  although  a  contingent  remoinder  cannot  be  con- 
veyed at  law,  it  may  be  extinguished ;  and  the  question 
is,  Whether  a  fine  in  fee  of  necessity  extinguishes  it.  It 
may  be  conceded  that  a  fine^  if  so  intended,  will  have 
that  effect,  and  as  fi^r  as  this  case  is  concerned,  that  such 
shall  primft  facie  be  taken  to  be  the  intention ;  but  the 
question  is.  Whether  it  shall  so  enure  where  a  con- 
trary intention  is  apparent.  Mr.  Preston^  in  his  7Vea- 
tisc  im  Conveyancings  seems  to  think  it  shall.  I  do 
not  cite  this  book  as  an  authority,  though  from  the 
learning,  research,  experience,  and  discrimination  of 
•the  author,  it  is  exlra-judiciaUy  entitled  to  great  weight; 
but  I  refer  to  it  because  it  states  the  doctrine  concisely, 
and  the  reason  of  it,  and  gives  a  reference  to  all  the 
authorities.  The  passage  to  which  I  refer  is  to  be  found 
in  p.  209.;  and  is  as  follows :  ^*  A  person  who  has  merely 
a  right  of  action  or  of  ^itry,  or  a  contingent  remainder, 
cr  other  future  or  executory  iuteresty  which  does  not  give 
a  vested  estate,  should  cautiously  avoid  levying  this 
species  of  fine,  (i.  e.  a  fine  sur  conusance  de  droit  come 
ceo,)  unless  he  means  to  extinguish  his  interest;  for  as 
rights  of  action,  &c.  (of  course  including  contingent  re- 
mainders) cannot  be  transferred,  the  conusee  in  the  fine 
cannot  derive  any  advantage  from  the  fine.  On  the  other 
band,  strangers  to  thejlne^  that  is,  persons  not  parties  to 
it,  may  avail  themselves  of  it,  to  preclude  the  title  of  the 
conusor,  and  a  party  will  not  be  allowed,  in  opposition 
to  his  own  fine,  to  assert  a  title  to  the  land.  The  con- 
sequence is,  the  fine  enures  to  the  benefit  of  the  persons 
to  whom  the  right  might  have  been  released,  exactly 
the  same  as  if  the  fine  had  been  a  release."  The  opi- 
nion here  expressed  by  Mr.  Preston  is  at  variance  with 
that  of  Mr.  Feame,     In  the  Essay  on  Contingent  Be- 

tnainderSf 
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maindersy  p.  289.  he  says»  *'  That  a  contingent  estate       18S&. 
cannot  be  passed  or  transferred  by  a  conveyance  at  law. 


before  the  contingency  happens,  otherwise  than  by  way  fiBosB 
of  estoppel  by  fine  (or  recovery),  appears  by  Weak  v. 
hsmetj  and  Vkk  v«  Edwards.  In  the  seventh  edition  of 
that  work  by  Mr.  Butler^  S66.  this  position  is  stated  in  a 
note.  [A  contingent  remainder  may  before  it  vests,  be 
passed  by  fine  by  way  of  estoppel,  so  as  to  bind  the  in- 
terest which  shall  afterwards  accrue  by  the  contingency,} 
but  upon  this  head  see  Mr.  Preston^s  Treatise  on  Con" 
veyancing.  The  part  within  the  brackets  is  in  the 
text  of  Feame,  and  it  is  introduced  in  the  note  as  the 
legal  position  established  by  the  section  to  which  it 
applies.  In  the  same  edition^  366.  it  is  said,  that  a  coo- 
tingent  remainder  cannot  be  passed  or  transferred  by  a 
conveyance  at  law  before  the  contingency  happens^ 
otherwise  than  by  way  of  esto[^l  by  fine  or  by  re- 
covery where  the  contingent  remainder-man  comes  in 
by  voucher,  appears  by  tVeale  v.  Ijtwer  and  VicA  v. 
Edwards;  but  contingoit  estates  it  seems  are  assignable 
in  equity.  In  the  edition  of  Gilbert  oil  Uses,  by  SugdeUf 
p.  124.  there  is  the  following  note  by  the  editor:  It 
should  seem  that  it  may  still  be  considered  clear  that  a 
fine  in  fee  of  a  conting^it  estate  will  operate  to  pass  it  to 
the  conusee  by  estoppel." 

The  opinions  of  text  writers  being  so  much  at  va- 
riance, it  becomes  necessary  to  examine  the  autho- 
rities on  which  they  severally  rely  in  support  of  those 
opinions.  Mr.  Preston  relies  on  Weale  v.  Lower^  and 
upon  what  he  calls  the  sixth  resolution  in  Budder's 
case  (a).  But  this  should  rattier  be  called  an  extra- 
judicial dictum;  for  it  was  not  one  of  the  points  re- 

(a)  9  Co*  56  a, 

LI  4  solved, 
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1B2S*       solvedi  nor  did  the  facts  of  the  case  raise  it*    It  is  as 
j^      follows :  **  Sixthly,  it  was  said  if  disseisee  levy  a  fine  to 
Bmumc        a  Stranger,  that  in  this  case  the  disseisors  shall  retain 
SiAssTv*      the  land  for  ever ;  for  the  disseisee  against  his  own  fine 
cannot  claim  the  land,  and  the  conusee  cannot  enter ; 
for  the  right  which  the  conusor  had  cannot  be  trans- 
ferred to  him;  but  by  the  fine  the  right  is  extinct^ 
wheieof  the  disseisor  shall  take  advantage.    In  IVeale 
V.  Lofwcr  (a)  die  same  doctrine  is  held  by  Lord  Hak; 
but  the  case  there  in  judgment  did  not  fall  within  it 
There  a  contingent  remainder-man  in  tail,  who  had  ako 
the  remainder  in  fee,  levied  a  fine  to  the  use  of  tT.  iSf.  for 
500  years,  and  died  before  the  contingency  happiened : 
upon  his  death  the  remainder  in  fee  descended  upon 
his  heir,  and  whether  J.  S.  had  right  for  the  500  years 
against  such  heir  was  the  question.    This  depended 
upon  the  point  whether  the  fine  destroyed  the  con- 
tingent remainder;   and  it  was  held  that  it  did  not, 
because  the  fine  was  for  years  only ;  but  Hak  C.  J.  said, 
had  the  fine  been  levied  in  fee,  it  would  have  destroyed 
the  contingent  use^  •  barred  the  heir,  and  enured  and 
operated  to  the  benefit  of  the  possessor  (i),  as  the  fine  of 
the  disseisee  to  a  stranger;  but  he  had  the  case  debated 
again.    Those  authorities  are  relied  upon  to  shew  that 
a  fine  in  fee  destroys  a  contingent  remainder ;  but  there 
are  authorities  the  other  way.    Marchj  105.,  pi.  180. 
is  at  variance  with  the  dictum  in  Buckler's  case*  (TV. 
17  Car.  1.)    The  case  is  as  follows:  ^^  Disseisee  levieth 
a  fine :  by  Beeoe  and  Crawla/y  it  shall  not  give  right 
to  the  disseisor,  because  this  fine  shall  enure  merely 
by  way  of  estoppel,  and  estoppeb  bind  only  primes  to 

(a}  PoUenf,  54.  (b)  Feame,  3^. 

them. 
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them,  and  not  a  stranger,  and  therefore  the  disseisor        1828. 

shall  not  take  bcfnefit  of  it,  and  therefore  they  did  con-      D^^Tdem 

ccive  2  Co.  56  a.  to  be  no  law/*     If  a  disseisin  be  un-        Bbom« 

known  to  disseisee,  a  fine  by  him  shall  not  enure  to  the      Martth. 

benefit  of  the  disseisor.    In  Fitzherbert  v.  Fitzherbert  {a) 

it  was  moved  if  dbseisee,  not  knowing  of  the  disseisin, 

had  levied  a  fine  to  a  stranger,  whether  that  should  have 

barred  his  right,  and  enured  to  the  benefit  of  the  dis« 

seisor,  according  to  2  Co.  56  a..  Buckler's  case,  which  if 

admitted  would  be  of  very  mischievous  consequence? 

But  herein  the  Court  delivered  no  opinion  \  but  Bram- 

sion  C.  J.  and  myself  {Croke)  conceived  it  should  not 

enure  to  the  benefit  of  the  disseisor,  but  to  the  use  of 

the  conusor  himself;  for  otherwise  a  disseisin  being 

secret  may  be  the  cause  of  disinherison  of  any  one  who 

intends  to  levy  a  fine  for  his  own  benefit,  for  assurance 

of  his  lands  upon  his  wife  and  children,  or  otherwise." 

The  doctrine  whether  a  fine  by  disseisee  shall  enure  to 

the  benefit  of  the  disseisor  is  adverted  to  and  considered 

questionable  in  Co.  LitL  49  a.  n.  4.,  ChnJds.  162.,  1  BM. 

Abr*  Estoppel  (E),  pi.  S.,   and  Williams  v.  Thomas  (ft). 

In  note  320.  to  Co.  Litt.  49  a.  n.4..  Buckler's  case 

is  referred  to,  and  it  is  said,  ^  fine  by  disseisee  ex-' 

tinguishes  his  right,  and  shall  enure  to  the  disseisor. 

But  see  this  denied,  JIf.  IS  Car.  B.B.  Crooks  n.  7., 

lilzherberfs  case,  Hal.  MSS**    In  GouldAorough,  162., 

C(Ae,    attorney-general,   demanded    thb    quesdon    of 

the  Court,  —  if  there  be  disseisor  and  disseisee^   and 

during  the  disseisin  the  disseisee,  when  he  has  nothing 

but  a  right,  levies  a  fine  to  a  stranger,  if  by  this  fine 

the  right  of  dissasee  be  gone,  and   if  the  disseisor 

(a)  Cro.  Car.  484.  (b)  IQ  Eoitt  141. 

shaU 
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18S&       sIiaH  take  advantage  thereof?     Pcfham  and  Gawdtf. 
Nay^  truly.''    in  BoU.  Abr.  Estcppd  (£),  pL  S.)  Htm  is 


BRvn       laid  down,— *-^^  if  disseisee  sufiers  recovery  to  the  use 

Qgutmt 

JUAstni.      of  jD*,  tbis  shall  be  a  good  recovery  by  estoppel  to  bind 


and  his  heirs."  If  baron  and  feme  be  tenai^ts  ia 
special  tail,  husband  discontinues  and  dies»  and  the  wife 
levy  a  fine  without  entering,  the  fine  fortifies  the  dis- 
contittoance,  and  the  wife  cannot  enter  to  be  remitted^ 
for  the  statute  S3  H.  8.  only  avoids  the  discontinuance 
by  the  wife's  entiy,  Maoris  case  (a).  In  Wright  v. 
Wr^ht  {b)f  Lord  Hardwicke  lays  it  down  that  in  law  an 
heir  may  levy  a  fine  in  the  life  of  his  ancestor,  whictn 
will  bind  by  estoppel  after  descent  to  him.  In  the  same 
case  Lord  Hardwicke  says,  **  The  reasons  of  the  law'a 
not  allowing  sach  a  disposition  which  this  Court  (a 
conrt  of  equity)  wil^  are  mostly  very  refined,"  and 
Lord  Caaoper  says  in  TAomas  v.  Freenum{c\  such  notions 
would  not  bafve  prevailed  now.  In  Williams  v.  Thomas^ 
whether  a  fine  by  diseeisee  should  enure  to  the  use 
of  the  disseisor  was  raised  as  a  question  in  argu* 
meat;  but  the  question  was  not  decided,  because  the 
Court -thought  that  there  had  been  no  dissebin;  and 
Lord  JBlUniwvtsgk  discusses  the  point  what  is  a  disseisin, 
and  what  he  says  as  to  disseisin  is  equally  applicable  to 
a  ease  of  intrusion  or  abatement.  The  true  principle 
seesas  to  be  laid  down  in  The  Earl  qf  Peteriorough 
V.  Bhuhoorth  {d).  There  in  ejectment  before  Bridge' 
man  C.  J.  it  appeared  that  disseisee  levied  a  fine,  and 
dedared  the  use  Jy  deed' to  conusee«  Bridgman  held  this 
should  not  enure  to  the  use  of  the  disseisor ;  but  had  no 
use  been  declared,  it  should  have  enured  to  the  use  of 

(a)  Palmer,565.    2RoU.5l9.  (b)  1  Fei.  412. 

{c)  2  Femon,  569,  (d)  1  Lev,  128. 

the 
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th^  disseisor,  and  should  have  extii^isbed  die  right  of       1698« 
the  disseisee,  and  this  was  intended  to  have  been  found      ^     , 

Dob  dfOk 

specially ;  but  the  jury  gave  their  verdict  at  large  aj^nst        B»w«b 

the  direction  of  the  Court.    Bridgman^  therefore^  was  of      IkUk^V' 

opinions  that,  if  no  use  had  I>een  declared,  the  fine  would 

have  enured  to  the  use  of  the  disseisor,  and  extinguish 

the  right  of  the  disseisee;  but  the  use  behig  declared,        « 

shewed  the  intent  that  it  should  not  enure  to  the  use  of 

the  disseisor.    And  this  agrees  with  Vick  v.  lSdtpard$ 

and  Davies  v.  Bu$h»     In  Vick  v.  Edwards  {a)  lands  were 

devised  to  two  trustees,  and  the  survivor  of  them,  and 

the  heirs  of  such  survivor,  in  trust  to  sell ;  and  upon  ita 

being  objected  that  the  parties  could  not  make  a  good 

title,  because  the  fee-simple  was  not  in  the  trustees,  but 

was  limited  to  the  survivor,  and  it  was  uncertain  who 

would  be  the  survivor.    Lord    Talbot  held   that  the 

trustees,  joining  in  a  fine,  would  pass  a  good  title  to 

purchaser  by  way  of  estoppel;  that  the    fee  was  ia 

abeyance,  and  it  was  certain  that  one  of  the  tvatnuteea 

must  be  the  survivor,  and  entitled  to  this  fiiture  interest, 

consequently  his   heirs  would  be  estopped  by  reason 

of  the  fine  levied  by  their  ancestor,  to  say,  **  partes 

finis  nihil  habuerunt,''  although  he  that  levied  the  fine 

had  no  interest.    Lord  TaJbot^  therefore,  was  of  optnioa 

that  the  trustees  who  had  a  contingent  remainder  migbt 

transfer  that  remainder,  and  make  a  good  tide  by  tke 

operation  of  a  fine. 

In  Davies  v.  Bush  {b\  A.  was  temsnt  for  life  under  m 
settlement,  remainder  to  his  wife  for  life^  remainder  to 
their  children,  with  ultimate  remainder  to  ike  smvivor  qf 

(a)  3  P.  TTflK.  379;  (6)  1  M'CMknd  4r  Toun^,  58. 

them 
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1828.  ,    them  in  fee:  they  mortgaged  in  fee  to  L.  and  JB.,  and 
_     ,  levied  a  fine  to  the  use  of  the  mortiraxree  and  his  heirs 

Dob  d«n.  ^^ 

Brows        during  the  lives  of  A.  and  wife  and  the  survivor,  re- 

agiUHSi 

Mabttx.  mainder  to  the  uses  mentioned  in  the  settlement,  re- 
mainder to  the  mortgagee  in  fee.  It  was  decided,  that 
the  contingent  remainder  in  the  survivor  was  not  de- 
stroyed by  the  fine,  because  it  was  controlled  and 
limited  by  the  deed  which  led  the  uses,  which  shewed 
unequivocally  that  the  pardes  only  meant  to  give  the 
mortgagee  a  security,  and  had  no  intention  to  afiect  any 
of  the  limitations  in  the  original  settlement;  but  that  the 
fine,  uncontrolled  by  the  deed,  would  have  destroyed 
them.  These  authorities  shew,  that  a  fine  in  fee  will 
not  extinguish  a  contingent  remainder,  when  a  contrary 
intention  is  apparent 

The  contrary  opinion  proceeds  on  the  doctrine  of 
estoppel.  Co.  LitL  S52  a.  shews,  that  every  estoppel 
must  be  reciprocal  that  is  to  bind  both  parties,  and  that 
is  the  reason  that,  regularly,  a  stranger  shall  neither 
take  advantage  of,  nor  be  bound  by,  the  estoppel ;  but 
privies  in  blood,  as  the  heir,  and  privies  in  estate,  as 
the  feoffee,  lessee,  Sec. ;  privies  in  law,  as  the  lord  by 
escheat,  tenant  by  the  curtesy,  tenant  in  dower,  the 
incumbent  of  a  benefice,  and  others  that  come  in  under 
by  act  in  law,  or  in  the^s^,  shall  be  bound  by  and  take 
advantage  of  estoppels :  and  Coke^  in  his  twenty-first 
reading  on  fines,  says,  *^  Estoppel  is  reciprocal  on 
both  sides;  for  he  that  shall  not  be  concluded  by  a 
record  or  other  matter  of  estoppel,  shall  not  con- 
clude another  by  it;  and  yet,  in  our  books  the  king 
estops  the  successor  from  saying  that  M.  had  nothing 
in  the  land,  by  reason  that  M.  held  of  the  king,  and 
levied  a  fine  to  his  predecessor   sur    conusance   de 

droit 
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droit  come  ceo  quil  ad  de  son  don,  and  though  1828. 
the  king  were  a  stranger  to  it,  and  had  nothing  — - 
but  this  seigniory  out  of  the  land,  yet  the  king  took  Bmimb 
advantage  of  this  estoppel.  The  reason  for  this  i^mtu 
seems  to  be  the  prerogative  of  the  king,  whereof  I 
shall  not  speak ;  but  otherwise  it  is  in  the  case  of  a 
common  person,  as  29Ed,  3. 17.  and  MEd,  S.  30.  are 
agreed.  See  ^l  Ed,  S.  by  FincA^  that  a  stranger  shall 
be  concluded  by  a  fine  levied  sur  conusance  de  droit 
come  ceo  quil  ad  de  son  don."  But  this  seems  a  mis- 
take in  Co.,  for  I  find  no  case  of  the  kind;  and  in 
40  Ed.  3. 30.,  where  it  was  argued  that  a  fine  should  not 
bar,  because  the  person  against  whom  it  was  urged  was 
a  stranger  to  the  person  who  levied  the  fine,  JFinchden 
says,  **  Certainly  he  may  well  counterplead  against  the 
fine,  because  he  is  not  prky  to  ihejtne.  At  the  end 
of  the  report  is  a  note  ^  a  stranger  to  a  fine,*  or  other 
matter  of  record,  shall  not  be  estopped.'  **  Concordat  An. 
38  Ed.  3.  fo.  28.  12  £^2. 4. 13.  per  Fairfax.  1 1 H.  4. 1. 82. 
42  Ed.  3.  fo.  20.  And  in  Brook.  AU'.  Estoppel^  216.  it 
is  said,  a  stranger  to  a  fine  shall  not  plead  it  for 
estoppel. 

If  the  fines  by  Agnes  and  Grace  destroyed  their  re- 
mainders (it  being  uncertain,  when  their  fines  were 
levied,  whether  they  would  ever  be  entitled  to  any  thing 
in  this  estate),  it  must  be  upon  technical  reasoning  and 
technical  grounds  only ;  and  let  us  see,  then,  whether 
technical  rea^ning  and  technical  grounds,  as  well  as 
sound  sense  and  correct  legal  principles,  do  not  lead  to 
a  contrary  conclusion.  Upon  the  death  of  Peggy  Hobb/n^ 
the  only  possible  clwnants  would  be  the  heir-at-law  of 
Hooper  Martyn  ( Thomas  Elliott)  or  Agnes  and  Graces  or 
the  persons  claiming  under  their  fines.    The  heir-at-law 

would 
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18t8.        would  be  met  by  Hooper  Marfyn's  will,  because  that 

J~T"        gives  away  the  whole  estate  to  the  surviving  children  of 

BftOHK        EUioti  and  PameU.     He  must  then  rely  upon  the  fines 

agaiiui 

MAftrrir.  of  Agnes  and  Crrace,  and  then  he  is  met  by  this  dilenw 
ma :  those  fines  either  did  operate,  or  they  did  not;  they 
either  passed  the  rights  of  Agnes  and  Grace^  or  they  did 
not  If  the  fines  operated  and  passed  the  rightSi  the 
rights  are  in  the  persons  claiming  under  those  fines ;  if 
they  did  not  operate  and  pass  the  rights,  the  rights  still 
remained  in  Agnes  and  Grace.  To  extricate  himself 
from  this  dilemma,  the  heir  must  insist  that  Agnes  and 
Grace  are  estopped  firom  saying  that  their  fines  did  not 
operate,  and  that  ^nothing  passed ;  but  unless  he  is 
estopped,  he  cannot  say  they  are  estopped,  because 
estoppds  are  reciprocal.  And  if  he  be  estopped  fi*om 
saying  that  the  fines  did  not  pass  the  right  to  the  conu- 
sees,  the  persons  claiming  under  the  fines  of  Agnes  and 
Grace  are  entitled  against  htm.  But  is  it  true  that  Agna 
and  Grace  are  estopped  as  against  him  ?  A  fine  bars  by 
estoppel  parties  and  privies,  and  parties  and  privies  may 
avail  themselves  of  such  estoppel ;  but  can  a  stranger 
insist  upon  it  ?  and  the  heir-at-law  is  a  stranger  to  this 
fine.  As  against  the  parties  claiming  under  their  fines, 
Agfies  and  Grace  may  be  estopped ;  but  it  does  not  fol- 
low that  they  are  estopped  as  to  strangers ;  and  Co. 
Litt.  S52.  is  an  authority  that  they  are  not. 

The  heir-at-law,  therefore,  would,  as  it  seems  to  me, 
be  barred  by  the  subsisting  right  of  Agnes  and  Grace^ 
and  would  be  unable  to  resist  a  claim  in  their  names. 
Suppose  a  claim  to  have  been  made  upon  Peggy^s  death 
in  the  names  of  Agnes  and  Grace^  could  that  have  been 
resisted  by  a  stranger?  According  to  the  true  state  of 
die  case,  the  Veritas  fiicti,  the  right  would  have  been  in 

them : 
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them:  their  fines  had  not  passed  it  from  them.  Had  18SS. 
their  claim  been  resisted  by  the  persons  claiming  under 
the  fines,  they  might  haye  been  estopped  as  against  ihem ;  BMmi 
bat  their  claim  would  have  been  defeated,  not  beeause  MAETvy. 
the  right  was  not  in  them,  but  because  they  were 
estopped  by  their  own  fines,  as  against  the  parties  and 
privies  to  those  fines,  from  saying  they  had  not  passed 
away  the  right.  Upon  a  resistance  to  their  claim  by  a 
person  not  entitled  to  insbt  upon  the  estof^l,  it  ^e&sxm 
to  me  their  claim  must  have  prevailed.  The  true  state 
of  the  law  upon  this  point  I  take  to  be  this»  —  that  a  fine 
by  a  contingent  remainder-man  passes  nothing,  but  leaves 
the  right  as  it  found  it ;  that  it  is,  thereforei  no  bar  when 
the  contingency  happens,  in  the  mouth  of  a  stranger  to 
that  fine,  against  a  claim  in  the  name  of  such  remainder- 
man ;  that  it  operates  by  estoppel,  and  by  estoppel  only, 
and  that  parties  or  privies  may  avail  tbeoMelves  of  that 
estoppel,  but  parties  or  privies  only.  That  being  the 
case,  the  lessors  of  the  plaintifin  are  entitled  to  recover 
the  two-ninths  which  belonged  to  Agaes  and  Graces  as 
well  as  the  remaining  seven-ninths  of  the  estate. 

Postea  to  the  plaintifil 
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GiBBs  V.  Samuel  Stead  Arid  W".' R^eo.    """ 

Hie  itotute  HpRESPASS  for  breaking  and  entering  the  plaintiflTs 

<.  9.  enacto,  house,   and   seizing   his  goods.     Flea,  not  guilty. 

ton  or  the  At  the  trial  before  Doylei/  Serjt  at  the  Spring  assizes 

hU?'^^  for  the  county  of  Surrey  1828,  it  appeared  that  the 

'  ,,  t  '"'l  '  ■•  •'•V*" 

Uet  the  ratal      defendant  Stead  was  collector  of  the  assessed  and  laind- 


cordiogtothe  taxes  for  the  south  division  of  the  parish  of  &.  George^ 

lotent  01  unit  ''''.•!'.'  <- 

act;  and  they  Southwarjk :   the  Other  defendant,  Heed,  was  a  broker. 

are  required  to  *      •     • ' 

demand  aU  On  the  22d  of  March  1827,'  the  two  defendants  went 

taxed  and  as-  to  the  plaintiiTs  house  when  be  was  absent  from  nome, 

nartiettbem-  ^^^d  demanded  the  payment  of  2Z.  lis.  for  two  quarters* 

sunT^biaibe-  ^axes,  viz.    17.  175.  for  assessed   taxes^   ?md    14^.   for 

come  due,  if  land-tax.    They  were  informed  by  tlie  servant  of  the 

tbcjcanbe  .....•.•'.  ,    r 

found, or elae  plaindlF  that  he  was  not  at  home;  but  they  entered 

at  the  place  of  *.     .  •     ^  ..     .., 

their  lait  abode,  the  house,  made  an  inventory  of  his  goods,,  and  leil 

or  upon  the  ^  •  '  .'     ^  '    f^yd  •  «•  •  •     i» 

praniaei  chaig-  a  man  in  possession.     There  was  not  sufficient  proof 

It.  of  service  of  notice  of  action  on  the  defendant  Stead. 


acta,  thM  if  ^^^^  defendants  put  in  a  warrant  of  the  commis- 
JidBoMoirn^^  sioners  of  taxes  for  the  borough  of  Southxcarip  autho- 

lect  to  pay  any 

anm  of  money  whereat  he  shall  be  anessed  upon  demand  by  the  collector,  it  shaltb^  law- 
fbl  for  the  collector  to  dlttrain,  &c.  A  coUeetor  having  made  a  demand  (tf  the  land-tax 
upon  the  premisea  diarged  at  «  taate wbenthe pafty  &ble:to'pBy  waa afeveat ft«Q  iMtto^ 
and  not  upon  the  party  bimcelf,  and  distrained  Immediately  aher  making  such  demand* 
the  dittreM  was  held  to  be  unlawful ;  for  that  before  he  distrained  he  was  bound  to  allow 
•  reaaonable  time  to  elapse  after  the  demand  niade,  in  order  that  the  party  lUible  to  pay  the 
tax  might  hare  an  opportanitgr  of  oeiaplyteg  wiib  tiie  danwid. 

By  sect  S^  the  sum  therein  mentioned  is  to  be  levied  within  the  year ;  ao4  ^JT  *^^  1^ 
it  is  enacted,  that  the  fourth  part  of  that  sum,  for  the  first  quarterly  payment,  ^all  be 
levied  on  or  before  the  84th  day  of  Jim^  1796  ;'that  the  same  suA,  for  the  second  quarterly 
payment,  shaU  be  kvidl  bifore  the  9mh  9€  atpttrnker  I7$i^%  ^^.lakm  tmrn^  Sat  ttm.ikmd 
quarterly  payment,  on  or  before  the  35th  day  of  i>rafi^a'  1793^  anfl  ibolike  sum»  forthe 
last  of  the  quarterly  payments,  on  or  before  the  25th  day  of  March  1799. '  SemLle,'  Inat 
the  Buma  due  for  the  last  Quarterly  payment  may  be  kvied  by  the  cibllactor'ftt*4aiy  titne 
during  tbi  camntqowter. 

nEing 


■on  or  ponoos  ahall  rtfMm  to  pay  Um  Mvonl  tum  mmI  niiiit  durgtd  upon 
Mm,  her,  or  thtm  by  any  aet  or  acts  granting  the  dutioi  herein  mentioned^ 
or  any  oilier  dntiea  to  be  aaieaMd  nodcr  the  ngulationa  of  tbii  act,  upon 
deuMHid  nia4a  by  the  eoUector  or  coUeolon  of  the  dividon  or.  pboe,  ^e-» 
cording  to  the  precepta  or  eetreaia  to  him  or  them  deliTored  by  such 
comroiarionersi  ll  ahaU  be  lawful  for  auch  ooHectan,  who  are  hereby 
iipeelitely  ifaennnaD  anteriied  and  tminlrady  for  noo-pnymeni  tfaanof, 
to  diamb  npon  the  maatii^ai^  landa,"  &c. 

(A)  By  aa^  9.oftbe38G.^o,l.  itia  ennolad,  <«  that  the  anm  of 
],9toe7«L  7u  im.  ihaU  U  raiaed,  leried,  and  paid  to  hia  nnjcsty  within 
tho  ipiflt  of  OM  ya«  froM  the  8M  dny  of  JIMk  1798»  Md  Mtt  be  a*. 

Vol.  VIII.  Mm  mtA 
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riang  the  defendant  Sieqd^  as  collector  of  the  land-tax»  1SS8. 
to  levy  the  land-tax  by  four  equal  quarteriy  payments ; 
(that  is  to  8ay»)  the  first  quarterly  payment  on  or  before  yfa^t 
the  84th  day  isSJunt  next  ensuing;  the  second  quarterly 
payment  on  or  before  the  29th  day  of  September  next 
ensuing;  the  third  quarterly  payment  on  or  before 
the  25th  day  of  December  next  ensuing ;  and  the  fourth 
quarterly  payment  on  or  before  the  25th  day  of  MarA^ 
which  would  be  in  the  year  1827/* 

It  was  contended  on  the  part  of  the  plaintiff^  that  the 
land-tax  for  the  quarter  ending  on  the  25th  of  Mtnxh 
was  not  due  until  that  day,  and  that  the  defendants 
having  distrained  for  that  quarter's  land*tax»  the  dbtress 
was  unlawful ;  and»  secondly,  that  they  had  no  right  to' 
distrain,  either  for  the  assessed  (a)  or  the  land-tax  {b\  until 
there  had  been  a  neglect  or  refusal  of  payment  by  the 
plaintiff:  and  that  there  was  no  evidence  of  such  a  re- 
fusal in  this  case,  as  the  plaintiff  was  absent  from  home 
when  the  demand  was  made,  and  the  defendants  had 
not  allowed  a  reasonable  time  to  elapse  between  the 
demand  and  the  making  of  the  distress,  so  as  to 
enable  him  to  make  the  payment  required.  The 
learned  Seijeant  doubted  whether  the  land-tax  dis- 


1#93-       traLoed  fpr  was.  dvn^i  but  he  was  cleiur\y  of  ppioioii  that 

^j^-       the  distre$8  was  uidawfi]I«»  ^ff>n  the,  gro^ipd.  t^at^  .tl^^ 

gs^       defendants  had  oo^aft^  th^.had  made  the^do^iand  ^ 

th^  taxes  upon  the  premise^  allpwed  a,  rfi9aQ|piab]te;tiin€^ 


in  the  lefcral  ocmntiefy  &c«  of  Ef^Umd,  Walef,  ao4 
Tweedy  aceonliiig  to  the  proportioiis  thereio  mentioned.*' 

Sect.  9.  enacts,  that  the  persons  appoi|ited  by  this  act  to  be  ooUectora 
•^  ahall  Uwy  uA  coUect  All  904  eveiy  the  nilsa  and  taias  lo  awfiwA 
and  charged,  acoordtng  to  the  intent  and  direction  of  this  act ;  which 
aald  collectors  are  herd>y  requh^  to  demand  all  and  ererj  the  sum 
iiid  nms  ef  flMugr  iHiicb  dMil  be  ao  taaed  -and  esKsaedf  of  ^  peitifa 
themaelvcB  as  the  same  shall  become  doe,  if  they  can  be  founds  ^  (Ise  at, 
tiie  place  of  their  last  abode,  or  upon  the  premises  charged  with  the  as- 
aasonent ;  and  the  said  several  ooilectors  shal!  cdQect  and  levy  the  saEd 
monies  so  cbaiigad  for  hie  m^jcalgr's  use,  end  ere  heitby  required  end 
enjoined  to  pay  unto  the  receivers-general,  or  their  deputies,  all  end  every. 
the  said  rates  and  assessments  by  them  respectively  collected  and  received, 
el  sndi  time  or  times,  place  or  pieces,  as  the  said  oomndstioufn,  o^  9Mf* 
two  or  noie  of  tliem,  shell  appoint;  so  as  the  whole  sums  diK  for  each 
quarterly  payment  shall  be  paid  or  answered  by  the  said  collectors  to  the 
leoeiven-gencral,  of  thdr  deputies  respectively,  upon  the  days  an^  at  ttte 
tines  liy  tbb  act  appoimcd  Ibr  payflMDl  tiiefeol'* 

Sect.  15L  enacts,  that  the  sum  of  497,418/.  e»*  Ud.  and  nine.«ixteenth 
perts  of  a  penny,  for  the  first  quarterly  peyment  of  the  said  assessments, 
shell  be  levied  and  paid  unto  Hie  ieoeivei»-genenil  of  the  said  several  Mun- 
ties,  &€.  on  or  before  the  84th  day  of  Jifiitf  1796;  the  like fum  Imr  tiM  ■ 
eeoond  quarterly  peymentj  on  or  before  the  29th  September  1798;  the  like, 
anm  for  the  third  quarterly  payment  on  or  before  the  l?5th  day  of  Decern" 
l«r  1798;  end  the  like  sum  for  the  list  ef  the  tiidqiiarterijr|iiiy4Kmsoii>i 
or  before  the  85th  day  of  IfoyvA  17991 

Sect.  17.,  after  reciting  that  doubts  had  arisen  touching  the  authority 
of  eolleeton  to  di&tnin  for  non-payment  of  the  land-tax,  urider  the  wMw ' 
rents  vsrnl^  granted  by  eommissioneM  at  the  time  of  their  appeintineniiyvc 
enacts,  "  that  if  any  person  shall  rtfuee  or  ne^leet  to  pay  any  sum  or 
sums  of  money,  whereat  he  or  she  shall  be  rated  or  assessed  by  tbh  act,  " 
1900  demand  by  the  said  eoUeetor  or  ooltoeteei  of  tht  plepe^  HMft&nffi^ 
to  the  precepts  or  estreats  to  him  or  them  delivered  k^  the^  s^  «oouni^, 
sionera  ;  that  then,  and  in  all  and  every  such  case  and  cases,  it  shall  be 
lawftil  for  the  said  collectors,  or  eny  of  them,  and  the^r  are  b^nAiy  iMbti-'^ 
liaed  and  required  to  levy  the  sum  aiscssfd  by  distress  and  sale  of  the 
goods  and  chattek  of  sudi  person  so  neglennimg  or  refuting  to  pay,  or  dip- 
train  upon  the  messuages,  lands,  tenements,  and  preniises,  so  charged 
with  any  sttch  sum  or  suioi  of  4none)s  WithM  eiif  MMkAatllMi^pUhaiait 
the  dMBmiflianen  for  that  ouroQae***         * " 

for 
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for  the  plaintiff  to  pay  the  same:  there  was  no  refusal       18S8, 
dr  neglect,  the^refore^  by  the  plaindff  to  pay  before  th^        ^ 
distre^  was  made;  and  the  jury,  under  his  direction,       ^^ 
found  a  verdict  for  the  plaindff,  but  liberty  was  reserred 
to  the  defendants  to  move  to  enter  a  ncmsuit    A  rule 
nisi  having  been  obtained  for  that  purpose, 

Broderkt  shewed  canse«    At  the  time  when  the  d&^ 
fendants  distcabed, .  the  last  quarter's  land-tax  was  not 
daei    By  the  wanramt  of  the  oommisaioQen^  whidi  is 
founded  on  the  stat  SB  G.  S.  c.  5.,  the  defendants  were 
aniborized  .to  levy  the  land*tax  by  four  equal  quarterly^ 
piftyments-:  the  times  of  payment  were  those  speeifled 
in  the  twelfth  section  of  that  statute.    The  land-tax  for 
the  last  qnorter  did  not^  aooording  to  that  secdoDi  become, 
due  untS  the  25th  of  Marchy  so  that  on  the  92d  of 
that  month  they  levied  for  more  than    they  had  a 
r^ht  to  do,  and  the  distress  was,  diefefore^  unlaw- 
fill.      But,  secondly,   assuming  that  the  whole  sum 
claimed  by  the  defendants  was  due,  the  distress  was 
unlawful,  because  they  had  no  authority  to  distrain  for 
the  land-tax  under  the  stat  38  G.  S,  c.  S^  or  for  the 
assessed  taxes  under  the  45  6.  d.>  c.  99*,  until  there 
had  been  a  refusal  or  neglect  to  pay  by  the  plaintiff. 
The  defendant*  went  to  the  plaintiff's  house  when  he 
waa  absent,  demanded  payment  of  the  taxes,  and  dis- 
trained^  without  giving  him  any  opportunity  of  com- 
plying with  the  demand*    There  waa  not,  therefor^., 
any  neglect  or  reflisal  to  pay  within  the  meaning  of  the 
acts  of  parliament 

Hutchinson  contra*    The  whole  sum  for  which  the 
dflfiiBritmla  dutnmt/i  ms  due  on  the  S2d  of  M«rei, « 

Mm  i  The 


Bjuutg^j 
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18t8.       The  sa  6.5w  Cr5«  4wS»  Miurta) vihiU.I^  aitiri^.'Siuq; 

_      ■      diereio'  meationed  shdU  be  r«bse^  levie<it  .and  imid; 

9aM  witbia  the.  space  «f  one  year  fmm  ibe  .25tb  day  of  Mf^f^ 
1798.  By  seciiQU  B»  the  eoUecters  are  requiAed>Mi  Jeyyj 
and  collect  all  and  every  the  taxes  assessed  and  charged, 
and  to  denatid  the  auma-whicb  abaU«be  sd  taxed,  tud 
aaocssed  of  the  parties,  themselves,  if  they  ean  t^  fomulft; 
ordbe  at  the  place^f  their  laat  abode, 'orupoo-  the  pre^. 
oubes  chaifiedwiihtheassessmeiifc;  and  t^ coU^ectopra.^Q 
to  pay  the^iMes  aad  assessments  reoeived  by  theiO'  to  the 
nsceivenhgenera],  or  their  deputies,  at  such  times  as  the, 
GQOimissimera  shall  appoint,  so  as  the  wbole  sums  doe  fyt: 
eaoh  <}uarter)y  payment  shall  be  paid  ^  ike  solleOors  fp{ 
th^  recdvwgtneraf^  or  their  deputies  re^)ectivelyw  VPPU: 
the  days  aad  at  the  times  by  that  act  appointed  for  pagr*^ 
aoesit  thereof.  By  section  12.  the  last  of  the  SoK' 
quarterly  pay  me&ts  Unrequired  to  be  made  fy  the  eof*-^ 
heiars  to  the  neceiveivgeneral  an  or  before  the  29th  ff 
Marei  1799^  The  collectors  must,  by  necessary,  im^- 
pUcatioD,  have  had  authority  to  collect  those,  rates  for. 
that  quarter  before  the.  25th  of  Moreh^  beeaiifle  the 
fiHtrtb  instalment  was  payable  oo  or  before  that  day  to^ 
tile  reei^ver*  Then  as  to  the  other  point,  it  is  iiisistadH 
that:  a  demand,  on  the  individual  ought  to  hate  bera^ 
made  before  the  distress*  The  warrant  direets  tbei 
defendants  to  levy :  they  have  oomplied  witii  the, ' 
warrant.  By  section  17.  it  is  enacted,  that  if  any  persoii 
sbaU  refuse  or  neglect  to  pay,  any  sum  whereat  he<sbatt 
be  rated,  upon  demand  by  th6L0olIeotor,.tben>lh^«m 
authorized  to. levy  the  sum  assessed  by  idistifess*  ..JHom 
in  this  case  the  defendants  weol  to  the  pkunttff's  house. 
The. demand  on  the  servant  was  4»qffiaien|i^^  Theaal 
authorizes  a  demand,  eidier  onthe  individual,  or  at  the 

last 
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Jatt  pkoe  of  abocts^  '^  ^en^  thtt  premises  charged.    lb  ii       1689. 

tveboMe  Vtuei  to'  leave  a  suffltlent  smtn  on  the  premiie^  t0      ^pMiur 
jl^'tlttoi  im^efiever  they  ftfB  deamnded* 

Batlw  J.  I  think  that  the  direction  of  Ao  learned 
aeijeaot  upon  the  point  decided  by  him  was  rig^t^  and 
Ant  the  rule  for  entering  a  nonsuit  ought  to  be  discharged^ 
I  have  no  doubt  that  the  ]and*tax  assessment  tor  the 
last  Quarter  ought  to  be  considered  as  hating  beoomo 
due  at  any  period  in  the  current  quarter  which  ended 
on  the  25th  of  March,  The  coHector  nnist  necessarily 
have  the  power  of  completing  the  collection  of  all  the 
4nms  doe  in  that  quarter  before  the  S5th  of^Mafnh  f 
for  he  is  bound  to  pay  to  the  receiver&f^erat  the 
whole  sum  payaUe  for  that  quarter  on  or  before  thtfl 
day.  The  land-^tax  for  the  quarter  ending  on  the  ^Sdk 
of  March  was,  therefcnne,  due  on  •  the  92d,  when  the 
distress  in  qoestioik  was  made^  and  there  is  ilo  ob* 
jteetioa  to  the  distress  on  the  ground  that  the  suinii 
distramed  for  were  not  due.  But  I  am  of  opinion  th4C 
the  distress  in  this  case  was  unlawful,  because  the  de^ 
mand  not  having  been  made  on  the  party  himself  from 
whom  the  taxes  were  due,  there  ought  to  have  been  aH 
hiterval  between  the  demand  and  the  seizure^  so  as  to 
allow  the  plaintiff  an  opportunity  of  paying  the  sum  de- 
manded. The  statute  58  G.  S«  c  5.  s«  9*  requires  the  col* 
leetorstodesMnd  all  sumstaxed  and  assessed  of  thep^rtieB 
tbemsdf  es,^  as  they  shall  become  due,  if  they  csn  be 
fouiid,  or  elae  at  the  place  of  then:  last  ebode^  or  upon  the 
pvemitos  eharged  With,  the  assessment,  if  the  demand 
be^^made  oa  *the  |iremtses  charged  with  the  assessment, 
••.)..•»•» /i  ;.•...' •:■  .''Mm^'S"  'there 
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1696.      there  oag^  to  "be  betweeD  tke  deoBiBBod  and  fievBue  a 
seMonaMe  tntemil  of  ikie,  mffieieDt  to  aUow  tbe  pmty 
ttn  opportunity  of  pi^ii^  the  attm  reqilireiL    Here  the 
collector  went  to  the  plaindflPV  faouale  in  lus  abeeacc^ 
demanded  the  taxee ;  and  Aey  not  having  been  pud 
vpon  such   demand^    fnunediatdy  dtatruned.      Now 
^e  seventeenth  section,  in  case  of  any  n^ect  or  re* 
iuBtX   to  pay  taxes  upon  demand  made  by  the  col- 
lectors, andiorizes   them   to  distnun.     The  demand 
mentioned  in  that  seodon  must  be  such  a  demand  as  b 
mentioned  in  die  iMutb  section.    It  must,  therrfcMte^  be 
a  demimd,  either  on  the  party  himself  or  at  the  last 
place  of  his  abod^  or  npoo  the  premises  charged ;  and 
if  the  demand  be  made  on  the  premises  chargedi  there 
^ugkt  to  be  between  tiie  demand  and  the  seizore  an 
interval  of  time  si^idBnt  to  admit  of  the  party  making 
the  payment  reqnived.    To  hold  that  a  distress  might 
be  put  in  immediately  after  a  demand  made  on  the 
premises,  in  the  absence  of  the  owner,  would  be  a  very 
harsh  constmotion  of  the  act,  and  might  be  attended 
wtdi  great   inconvemence  in  many  casesi  ftr  poor 
perscms,  who  are  under  the  necessity  of  leaving  iheir 
houses  in  the  day<>time  to  work,  might  in  their  absence 
have  their  goods  seized.    Then  as  to  the  assessed  taxes, 
the  49  6. 5.  r.  99.  5.  SS.  enacts,  that  if  any  person  shall 
refuse  to  pay  the  sums  charged,  upon  demand  made  by 
tiie  cdlectors, '  it  shall  be  la^fiil  for  the  colleetors  to 
distrain.    In  order  to  authorize  a  distress  under  that 
statute,  there  must  be  a  previous  demand  by  the  col-* 
lector,  and  a  refusal  by  the  purty.    There  has  been  no 
refiisal  in  this  case.    If  before  the  defendants  dis^ 
trained,  thq^  had  wailed  a  reaaonabk  thtoe,  and  the 

money 
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Oiiw 

ugamd 


namey  deinanded*  had  not  beeo  paid,  the  neglect  to  pay  1888. 
after  audi  a  demand  might  have  been  evidence  of  a 
iMosa!  witkin  the  meaning  cf  the  aet  of  parliament  K 
'die  party  HaUe  had  been  at  home  nt  die  time  when  the 
taaoes^were  demanded^  and  knew  dmt  the  demand  had 
been  roade^  the  neglect  to  pay  would  have  been  evidence 
of  a  refusal;  or  if  the  collector  had  called  once^  and 
given  notice  that  he  would  come  again  on  the  following 
day,  and  the  money  was  not  then  left,  diat  would  have 
been  evideooe  of  a  refusal.  But  where  the  demand  is 
made,  not  on  the  individual,  but  on  the  preauses,  at  a 
time  when  die  occupier  is  abseac  ftom  home,  and  a 
reasonable  time  is  not  aliaiwed  to  dbp^  after  the  de* 
mand  made,  so  tt  to  enaUe  him  to  comply  with  the 
demand,  the  non-paymnit  of  die  taxes  in  that  case  is 
not  evidence  of  a  refusal ;  and  if  there  was  no  refusal  or 
n^iect  to  pay,  the  distress  'was  udfawfoL  The  rule  for 
entering  a  nonauit  must,  di^refote^  be  discharged. 

HoLROTD  J.  Before  the  defendant  could  have  any 
right  to  distrain,  there  ought  txi  have  been  a  debult 
of' payment  upon  or  after  demand  made.  Theetatute 
M'6f«S.  e.5.  S.9.  requhres  the  collectors  to  demand 
die  sum  asse»ed  of  die  parties  Hetrndoesj  as  thte  same 
shall  become  due^  if  diey  can  be  found,  or  else  at  the 
place  of  thenr  last  abode,  or  ttpan  die  premises  diarged 
with  'the  assessment  Hero  the  demand  was  not  made 
on  die  party  himself,  but  on  the  premises  diarged' widi 
the  Uflsessmenti  Uuil  aome  defimlt  was  made  by  the 
plaiartiflP-thera  was  no  pound  for  aMldng  a  distress. 
Cnti)  ibto  pMatiff  had  had  an  oppaotnnitj  of  complyii^ 
with  the  datiand  wade  by  %h6  ooUsctors,  diere  could 

M  m  4  not 
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IMS*       not  hsvt  bmi  any  defiiait»    Tbe^kintiff  ira*  abrntt 

*Tr*       'fr^m  liMi^  j^keax  tiiat  denaod  nat/nade;.  he  ibadoffb 

^«^       >oppoftuottjE  given  him  of '  oowp^g  vitfa  .ibait^liODiaitd 

before  the  distress  was  made,  and  had  not  been  l^iHttgr 

of  any  default'   The  distress  was,  therefore,  unkwful, 

and  the  plaintiff  is  entitled  to  recover* 

LiTTLEOALE  J.  I  am  of  the  same  opinion.  I  think 
that  at  the  tiaae.wfaen  the  distress  was.  niade  the  Itnd- 
tax  was  due  for  the  two  quarters,  and  that  the  collector 
before  die  end  of  the  current  quarter  was  aiilhoria^  fo 
'demand  payment,  and,  upon  refusal,  to  distrain:  but 
in  order  to  justify  tiie  collector  in  making  a  dktress, 
there  ooj^t  to  have  been  some .  previous  defindt  in  the 
plaintiff.  Tliere  was  no  default  in  this  ease.  The 
demand  was  made  on  the  premises  charged  with  the 
assessment  at  a  ttme  when  the  oeeufnGr  was  afaseuL 
He  ought  to  have  bad  an  opportunity  of  complying  with 
the  demand,  and  a  TeasonaUe  interval  of  time  oi^t  to 
have  been  allowed  him  for  that  pinrpoae.  If  after  sraoh 
an  interval  had  dapsed  he  had  not  paid,  he  wonldiiaiK 
been  guil^  of  a  default.  Or  if  in  tldB  casehe  had 
bten  at  hom%  and  promised  to  pay  the  sumxleiianded 
atacevtaui  time^  and  had  fiuled  in  aordoinjj^  he  would 
have  besn  guil^  of  a  defiualt.  But  he  wus  not  at  home 
when  the  demand  was  made^  and^  not  having'  bed  any 
frevious  notice  that  the  coUeotor  would  call  fisr  die 
ltte%  b€i  was  imt  bound*  to  hsfve  left  on  th^  ptemia^s 
motley  sttfflrittnt  to  pay  them.  I  thinly  that  aame/iuttifff I 
of  time^  varying  aooaiding  to  the  etmRnetaaoes  o£  die 
ease^  ought  to  be  allowed,  after  the  demand  inade^  to 
wtAe  the  payment- required,  befilre  lediiMreM  caa^kvf- 
-j^  fully 
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AtHy  beoHad^  :  /XheiddfendriQlH  in  jiUs  .  auib  diitfaiofld  IftSS- 

teifa«dia^7rafiw)tiMy  hfld'^hlnaodedttfie  la^   JFhe  '^'^ 

ditCBQis  Jwai,  itfaerofarei  Mdawfiil^  add  thia  rale  muaftibe  ^Hf^ 
fliBdiai^.: 

^    Rttle.disohasgad. 


»\ 


CHAftLes  Brooke  agnkilst  ThoxrAS^  Noaiees.  - 

f^ECLABATION  in  debt  on  theatalats  \lG%%.c.  19.  in  ao  tcdon 

•''^  founded  OD  thff 

Stated,  that  od  the  29^,SepUmber  liSS^  tb»  j>baft-  itatute  ii  a  s. 
tiff  demised  to  one  G.  iUwrf  a  ittessuage  or  lenameBty  ^nsTa  pwtf 
^tk  tbesppurteoaooca,  and  alao  oertain  cloaee  of  laud  j^^^*^ 
In  the  county  of  KeiU^  habendoin  frp»  year  to  ye»r  ^^^j^J*^ 
at  a  yearly  rent;  that  ?afil,  ^  9d*  ot  the  lent  ¥W  »ov^ofhu 

^        ''  goods,  with  in- 

is  aiirearf  diat  otrtain  Galda»  floods^  and  ehaU»U  4)f  tent  to  prerent 

the  landlord 

JarcBT  bemg  upon  the  premiaesi  and  liable  .to,  be  df&-  fromdistniiu 
trained  for  the  said  arrears  of  rent^  Meer^  firandnlently  incumbent  on 
renaoiTed  and  earned  awqr  the  cattle»  &o, .  fimn  off  the  ^  only  to 
demised  pratoises,  with  intent  to  prevent  the  pl^n^  S^JlLV^^ 
firom  distraiiung  the  ^me  for  the  rent  aforesaid  i  and  {^"^^^  ^^^ 
-that  the dtfiusdant  ttnlawfoUy  and  knowioffly  aided. and  lent  remoni, 

■^  ^^  but  alio  that 

aansted  JlCrers  in  the  said  fiauduUmi  oariyii|g,away  and  he  was  privy  to 

the  fimudnlent 

iramonng  of  the  said  cattle^  &C.9  and  in  keeping  and  intent  of  the 
jconiaaniiig  Uw  said  cattle^.  &c.  so  oooveyed  away  and  re-     sembie,  That 
4D0Ded  away  aa  aforesaid,  mth  tntetU  to  prevent  the  same  ^%^^^ 
Ji^mn  Ufv  dklraimd  for  the  said  rent  so  hdng  due,  "^J^^^ 
IM^able^attd  in  anreary  contrary  to.the  slatnte^    Aver-  ]J^^^^^^ 
tdient^  tha*;tbe)cattb  wereof  the  vahie  of  iiMXtf.,  whereby  h^^^\*^  t^*^ 

puty.  for  as- 

an^ibyrforaKrefllie  Statute  an  action  bad  accrued  to  the  listing  the  te- 
phfimiff  tet/  detaasd  fimi  ,Aq  deftnd^nt .  8000^.9  hmg  fh!Lduient  re. 

moral,  to  bring 
the  case  by  strict  proof  within  the  words  of  the  first  Nction. 

double 
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ISM.  dottbie  tbe^ahie  of  the  Md<ksattl^  ftc  Ples»«iiUtMi«t 
A^  the^trid  before  Bmvot^h  i*^  at  ihfiTspriiig'aMiar  iir 
Uw  cowo^^^Kent  18:28,  it  was  pvotvd  tbit  Jleirvtms 
tenant  to  the  plaintiff  of  die  pvemises  meotiAoed  iit«tlie 
declaration,  and  that  the  rent  was  in  arrear;  that  in 
Augiui  1896^  the  rent  cbaqped  inthedeolaiationwBsdue 
io  liie  plaintiff  from  Mmt^  that  he  then  had  upon  the 
farm  five  cows  (which  were  nsually  milkied  by  hie  wife), 
and  Dpwaids  of  208  sheep*  On*  S^turdagf  the  8d  of 
Sepiemberf  the  plainliff  caUed  on  MetrSf  and  prcswd 
fAan'tot'  pajmenft  of  the  rent*  JUkePi  on  that  oecasim 
aaid  that  the  defendant  wodd  take  Ma  «todc  at  a  feir 
▼ahuHioo.  The  defendant's  ferm  was  at  a  distaneft 
of  two  nattes  ttam  that  of  Meen,  Oh  Swidm^i  the 
M  of  Sepimbefj  die  cows,  aheep^  and.gooda  of  Msen 
weiie  Tenioved  fixun  his  femiv  The  cowa  weae  dnvea 
hf  one  BiAm(wdf  who  married  the  defendanlfa  ststeiv 
abd  lived  upon  hia  ferm  with  him.  The  maifcs  on 
JUftfR^s  riieep  were  6f.  ilf. ;  but  after  they  weie  removed 
to  die  defeadsnt'a  ptiemiaea,  diey  were  anrked  7.  Mk 
On  die  8tfa  of  Sepiendur  Ae  wife  of  ifircrt  was  aeea 
ailfcii^  his  cowa  upon  the  .defendant^a  ptamiae& 
The  learned  Jo^  totd  the  jury,  that  diere  was 
'decisite  evidence  to  shew  that  Meets  had  fraudoiendy 
nmovcd  bis  stodc  and  goods  with  intent  to  pre- 
vent the  landlord  from  distraining  the  same;  bnt  that 
it  was  incumbent  on  tbe  pkmtiff  to  prove  that  the 
defendant  aided  and  assbted  Meets  with  that  intent. 
There  was  no  evidence  of  any  act  done  by  tbe  defendant 
with  that  intent.  It  was  not  even  proved  that  he  iiad 
tsver  seenJteer^^  casde  upon  his  ptamisee;  aor  was 
diete  any  evidence  that  he  knew  that  the  catde  had 
been  removed  to  his  premises  for  the  purpose  of  pre- 
vendng  the  landlord  from  distraining  them.    The  jury 

having 
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lirang  teumitk  verdict  ftrthedhfendiuit^  a^  n^nki  w»  l^SB^ 
6btmiai.ifwt  u  ifum  trial,  upon  Ae  gfoand  tbat  tbe  ^|]^ 
imdiot  Ms.  ajpiBft  widnce.  Lutery^  Biitm»{a)  Bad 
Stardiy  ¥«'  jVlofAMi <i)  wire  cteed. 

21mg«r  now  shmtd  OBIM&  The  statute  1 1  &  £. 
e.  19*  S4 1.  enacts,  M  that  if  any  tenant^  &&  shall  fianda*- 
lently  cnr  dandeatiiidy  ooofey  away  or  carry  off  the 
premises  his  goods,  to  prevent  the  hmdloid  from  dis* 
tnaiing  the  same  ibr  arrears  of  rent,  it  shall  be  lawfol 
fiv  the  landloid,  widim  thijrt|rdays  after  sndi  conveying 
away  or  eanrying  off  suck  goods,  to  distrain  ;'*  and 
section  3*  enact%  '*  that  if  any  Sensnt  shall  franddendy 
mmove  or. convey  away  his  goods,  or  if  any  penon  abaU 
:wilfidly  md  knowingly  iissBt  snch  tenant  in  ssdeh 
ftandalent  conveying  away  or  canrying  off  of  any  psvt  ef 
his  goods,  or  in  concealing  the  some^  he^  the  person  so 
olfendin^  shall  forfiut  and  pay  to  the  landloed  donfak 
the  value  of  the  goods  by  him  carried  off  or  ooneealedi.'' 
iSbction  S*  not  only  creatss  «  duty  ^em  none  edbted 
before^  but  abo  makes  the  fareaidi  of  that  duty  an  ofeioe^ 
and  ssbjects  tfae  diird  partjr  to  a  penalty,  vi&,  the  pay*> 
ment  of  double  the  value  of  the  goods  removed*  -  This 
etatate  is  remedial,  so  fin*  as  it  extends  tfae  remedy  of 
the  landlord  against  the  tenant,  but  it  is  highly  penal  aa 
it  aflbcts  third  parties.  A  party  who  seeks  to  recover  die 
penalty  most  shew  by  striet  pvoof  that  tfae  defendant  has 
committed  an  offence  witUn  the  meaning  of  that  section* 
The  ofiSmce  imputed  to  the  defendant  is,  that  he  wilfolly 
and  knowingly  assisted  M$ers  in  the  firaudoient  carrying 
««ay  of  hia  •  goods^  To  bring  the  case  widun  the  third 
section,  the  phdniiff  ought  to  have*  proved,  not  merefy 

.    («)  3  /).  4*  It.  501.  (h)  9  Prieef  SOL 

that 
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18^.  that  diere^as  a  IhnldiileBt  rtoioval  by  the  teiribil  tSta^ 
aelfsbnt  (ba€  the  defendant,  the  person  essristing  in  l9ie 

agaifiMi  removd,  waa  privy  to  that  frandolent  intent  wHh  whick 
the  removal  was  made.  Btteh  r.  Mtfais(a)shefws  that 
the  thittt  secdon  Is  confined  iti  its  operation  to  casefl 
fldlita^  within  the  fii%  There  waar  not  in  thia  case  toy 
satiafrctory  evidence  to  shew  th^t  the  diefendant  was 
piiVylo^  firaiKialent  intent  oflfe^rs  when  he  rembved 
ihe  Koods  to  the  defendant's  premises,  and  Acycfere 
the  verdict  was*  right.  In  Lister  r.  Bt&$m  {i)  the  action 
was  agmnst  the  tenant  Ibr  removing  the  goods,  and 
^D^ainst  his  son  fer  assisting  in  such  removal.  Tie 
^oods  latere,  in  fact,  removed  by  the  son.  It  was  ob- 
}icted,  that  it  was  not  a  case  within  the  statute^  be- 
eanse  the  removal  was  not  the  act  of  the  tenant,  but 
of  a  tfattd  party.  The  jary  having  found  that  Ae  n^ 
moval  by  the  smi  was  with  the  privity  of  the  father,  the 
CkMiH,  OB  motion  for  a  new  trial,  thought  that  the  act 
of  removal  by  the  son  under  those  circumstances  .must 
be  considered ' the  act  cS  the  father;  and,  consequently, 
diat  Ae  removal  was  madefy  the  tenant^  and  that  the 
other  defendants  assisted  him  in  such  removal.  Sianley 
V.  Wharton  {c) .  shevrs  that  circumstances  of  suspicion 
may  be  laid  before  a  jury  to  shew  a  fraudulent  co- 
<^)eration  by  a  third  party.  Here  all  the  evidoioe 
tendoped  by  the  phiintilF  was  received;  but  there  was 
none  to  shew  diat  the  defendant  was  cognizant  of  the 
fraudulent  intent  of  the  tenant 

BMmi  and  C  Ltem  conlr^    The  statote  11  Q.  i!« 
C.19.  S.S.  is  a  remedial    statute,    JAster  v.  Broton^ 

(a)  5 if.  4- 19.  SOa  (6)  S2>.  4*  A.  501.     Carr.^  Payne,  N.  P.  C  121. 

(c)  9  Price,  301,     10  Price,  178. 

Stanley 
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^rnii^ ¥.  WhfoiQth    Igo  the  statute  99  JEU^  ir« 4«^lucb       L92Si 
siriijects  a  sheriff,  w^  tab^  krgevr  fees  tbaa  idlowi^d  ,1^       Bi^okji 
ttmtfitalata,  to.80  ac^on  for  treble  damages^  at  the  «hI      S^^ 
cif^e  {Mrty  .aggrjcnr^  bttr  been.faeld  to  he  a  r^piedials 
aod  not  a  pea^Ij  statute,   Jfoodgaite  ¥,  KmtcMfM  (a}« 
That  beipg  sO|'  there  was  ample  evideoee  in  ^is  ease 
to  shew;  that^tha  defendant  aided  an4  assisted  Abers 
hx  the  fiaudttlent  reaiova)  pr  concealment .  of  M^  good% 
tmd  thmt  he  did  so  with  intent  to  prevent  the  plaint^ 
from  distraming  tliein.    The  cattle  were  removed  to 
the-  defendant's  Uads,  and  were  driven  thero  by  h» 
brodier<»in*law.    The  cows  while  on  his  knda  were 
nUked  by  the  wife  of  the  tenant    That  was  proof  of 
continued  ownership  by  Meets  /  and  the  cattle  having 
reaiained  upon  the  defendant's  land»  he  must  have  known 
from  Meen  for  what  purpose  they  were  refnovedi    At 
all  events  there  was  su€Eicie&t  evidenoe  of  such  a  con^ 
eealment  as  the  she^  were  capable  of;  they  were  mixed 
with    the   defendant's   sfaeeps  and  thair  marks  were 
chaiiged-    It  ought  to  have,  been  left  to  the  jury  upon 
these  facts,  Whether  the  defendant  was  privy  lo  the. 
fraudulent*  removal  by  die  defendant)  and  occurred 
in  it?  .  •     ' 

BjkJWY  J*  I  think  that  the.vardiet  id  this  eeae  waa 
right.  The  statute  1 1  G.  2.  ^.  ^  &  3.  is  remedial  as  w^ 
aapenaL  It  is  remedial  so  fer  as  il  enlat^geis  the  remedy 
which  the  landlord  had  agajpst  hia  tenant;  b^|t  it  is  ^ 
far  penal  that  the  landlord  who  seeks  to  visit  a  third 
pfu^  with,  the  peI^i  leonaequeacea  of  the  actf.  iwst  bring 
tb$^ca^  by  ftri|;^tpropft  withiathe  w^ds  of therenacdng 
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clause.  It  oaght  to  bave  been  proved^  therefor^  not 
only  that  the  defendant  assisted  in  the  removal  or  cod« 
oeahnent  of  the  goodSf  but  that  he  gave  assistance  vrith 
the  iKtBRt  tD  prevBBt .  thev  kbidkoNt  fiooi:  distrakukg*. 
Now  here  there  was  no  evidence  which  ought  to  hove 
satisfied  tibm  j^^y  that  A^efenflkM  abskted  iii  the  r^ 
wof9t  of  the  ^xittie;  If  the  fini  wei«  so,  it  inight^iave 
been  provpd  by  BMwooi  g  but  the  pI^tntHT  did  not  catt 
him.  But,  independeofly  of  that^  I  cUnk  th«(  fke^ 
defendant  ou^t  not  to  be  visited  with  the  peniil  co&r 
sequences  of  this  actof  parikmenti  unless  it  be^HsdbcdjF 
shewn  that  he  was  privy  tiMhe  firauduIentlnttdBt  witb' 
yriiiA  cbe  tenantfs  catde  were  removed.  As8ttmhi)g^ 
therefbre^  that  die  defendant  assisled  in^e  i?eaM>^  or 
coneeslment  of  the  propeitf,  theie  was  no  evidence  thai 
he  did  it  with  the  ftaudoleiit  inMit  to  prevent  <he  land^ 
lord  from  discraining.  Upon  this  evidtoce  the  >veidiei> 
wa^properly  Ibu^  fbf  lihe^d^titodant.  The  rule  for  »' 
new  trial  niqst»  "tlMrcffoire^  be  dis<Am|^. 


H<H[»o«i>  and  LiniiUiA&iS'Jjk  concurred. 

Rule  discharged.- 
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npaB3PA68^&»r  hMiUiB^.  atA  mOs^wog  Urn  tsmwrn.  TraspMsror 

JL  moine  profits* 

of  iBkniBniQiff  «i»4  ioscalittoniry  and:  teo  maigaiigc^i  fim,  a  judg- 
itfik  in  the  owntgr  of  ff^rrR^  itud  t^wtiog.  end  «xrj  by  der«odant 


ficUingrtbe  {d^tiff  bom  hU  ffmmm^t  rad  otmpation!  ^. .  ^  ^^ 
thttttog  «i|d  JbefMig  po6aes8i0D.  and  iakHig  tli«  umm^^^^i^^. 
and.pvofite.    Hem  aa  to  .Mteribg  tbe  ^^^^'^'^''^^sllS!!^^ 
tli0  dedointmi   memionfdy.  and'  ej«9tiDg^  ^P^^^^'I^T^^^" 
and  amoving  the  plainltf  irom  bia  fmmssian  of  ».  when  um  judg. 

mcDt  WM  rvoo- 

moieljK  qC  Ib^aatd  tenementa;  (hat  JRaiiar^  io  Jfitoj^ivored,  wm 

leiflcd  for  life 

ttrm  18iS9f  Mcorarad  a  judgoMDit  im  the  Kiiig^8:BaiMh  of  (inter  aiu) 
against  the  Rigbl  HcwngMo.J6lm£vi^  ^^^^^^P^'^'m^OMdihi 


Donatfr,  Lpid  Darner^  ht,  4Q0/.;  alxL  that  the  de^^lJ^dSbe''"' 
haiMlParker,  forobtaiBHigewjBwtlouef.thesimerjadj^  <*^ 
ment,  sued  out  of  the  Kioir^a  Bench  an  deint  umh  the  >  ^*  ^^ 
judgment,  directed  to  the  sheriff  of  Warmiekshire  i  that  tion,  that  in 
by  an  inquisition  held  on,  &<Vj  a^  &c*,  it  waa  fenmd.tfaat  indantur^  bv- 
Ixud  JDprmcr  was  seised  in  his  demesne  for  his  life  of  Sd,  inter  alia, 
(inter  alia)  the  premises  in  the  declaration  mentioned,  noiUmedTn 
which,  together  with  other  land  in  the  inquisition  men-  S^bTpSmW^: 
tioned,  were  a  moiety  of  the  lands  of  the  said  John  E.P.  ^^  ?*^ 

'  ^  and  eonnnacd 

Lord  Dormer,  in  the  sheriff's  bailiwick,   which  said  "  poamrion 

until  tbe  com- 

moiety  the  sheriff  caused  to  be  delivered  to  the  de-  mitting  of  the 

inepaieiH-  Tli^ 

fendant  Parker,  to  hold  as  his  free  tenements.    The  defendant 

cmved  oyer  of 
the  indenture; 
and  it  thereby  appeared,  that  for  the  purpose  of  lecuring  an  annuity  to  B.,  A*  in  1819  had 
conveyed  tbe  premtiei  In  the  declaration  mentioned  to  B*  for  100  yean»  and  that  subject 
thereto  he  conveyed  them  to  the  plaintiff  for  better  securing  a  second  annuity  gianted  by  tbe 
deed.  Upon  demurrer,  tbe  replication  was  held  to  be  good,  inasmuch  as  it  shewed  that 
tile  plaintiff  was  in  poesession  at  tlie  time  when  the  trcspaw  was  committed;  that  A,  had 
no  interest  in  the  premises  at  the  time  when  the  judgment  was  obtained  against  him ;  that 
tbe  defendant^  conaeiitteDtly,  could  deritt  no  title  from  him,  and  wae  a  wrongdoer. 

plea 
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1^^;  pled  tbeii  stalled^  that  ixtdM  a^dtioh  6t  tti6  #rit%i]ied 
''^"^  out  by  PlArk^  the  (Hfadr  defeodaii^  XJM^rdlj  id  ttkl  liid 
ff^oirtje  amstwce  bf  tb«  sbdriff^  and  as  lita  ballii;  a^'  b;  hb 
aornmatk},  oa 'dte  said  fSdi  of  t/W  li28>^toteMd  the 
tetiemelMs  in  tfce  d«ckiralk>H'  mentioDedy  and  ejected  aiidP- 
expetted  die  plaiAtV/  and  pot  Pitr^rr' into^  inRttPafkO^ 
accordingly  tdok  posdesMon  of  a  taoiety*tiitreofi  the 
same  Mng  partof  tbe  Mi^ments  in  the  4itqiiiditr6n  4ien« 
tioaedy '  and  kept  aad  condiiaed  die  plaintiff  sa  ex^ 
peRed^  ftc^  aa^  was  hiwftit  for  the  cause  aforesaid.  Re- 
jdfciftiohy'that^w  mid  Lord  tiohnerh^x^  seised  ib  Mb* 
demesfie  ^his' lifei  of  andin>the  teiieiuents,  Wi(fa  the' 
f^ppiRtaMifleei  in  th^  deeUiratibti'  mentioned;  before  die 
day^of  giving  jiidgnieiit  in  the  plea  mentioned,  to  wit^ 
dn- die  14th  ^  Mt»r<^  1929,  by  an  kidentm^  dien^mMdo' 
betweett  the  ^^AiA  Lord  Ddimi^  of  the  ficstpart^  IK'A 
and  cK'C.^f  Che  asedlad'pat^  and  the  plaintiff  of  the  iMid 
parti  granted,  bar|;aifled,  aold^  and  ^mised  to  thepIaiD-»> 
iSMf  his  exeeutors,  ^&€;  aihca^gst  other  things  the  pteniises' 
nentioaed'  in  the  declaration ;  babendam  to-  the  plaiatiff, 
btt'exeotttssrs^iftAu  far  the  tenn  df  200  yean  from  die 
day  lieaktbefore  the  date  of  theindentare;  that  the  plaindff 
eiAered  and  became  possessed  for  thessid  term,  and  cod* 
dmed  so  pteseMed  tliereef  nntil  the  dafoBdanta^enteied 
under  coloar  dE  the  elegit; 

•  Tbedefendantafirkcravedoyvr  of'the  indcntim<  (vfaieh 
^»as  set  oxLt\  and  by  that  indenture-  it.  appeared  that  it 
vias  made  tietneen  the^iUghc  HommraUe  'Bodyn  JBuih'e- 
poinif  Lord  Dormer^  Baron  JDbmi^,  of'  fflame^  iii«  the 
county  of  Budmt^am^  of  the  first  part;  W.S*  of^/; 

in  the  couaty  otMiddtesoPf  two  of  the"direBtoi^  of  % 
society  tsaUed  die  Pdkon  hihimmmitmittnufij^y^  \sad ' 
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actiag-Qii^  Ui^  ppr(r.or,.tha«  some  BoquKy,  of  the  second  t888. 

pan^l^eocfCKafi^'CAaM^  (the.  plainliiT),  cf  Angd^  ^""^ 

cQiMf.>i>fi,the  lliifd  pftfU    It  th^  reciiedy  Uiat  by  an  <v««*u< 


iQ^f nfuffaroC  the.  Iftb  •Jif/if  1819^  m«ile  between  the 
Atf^H  .  JPianpoiiHt   Lord  Dormer,  of  the  fifst .  part  • 
HC&flnd'J.  C  of  the  second,  part;  and  T.Dawes  qC 
the  third-. part,  lacon^i^aratAoaof  14,908/.  paid. to  tbe 
said  J?.: /\  Loifd  jQ0r0ifr,oiiCi)frthe  ftind^  and  on  behalf 
of.  the  soeiety .  or  partMrsbip  inui^nQer  theraiu'i9t»n* 
tiojied,  he  lh^iKii4£*/^  Lord  Dormer  did.gvapt,  Sis* 
ufitp  jl\n  ^ttMd  fV*  S.  apd  Ji  C.i<  tbedr  est^eputf^^fy,  ^»:  ai^ 
aii^fiuiiy  of  1795^fto  be- paid  and  payabW  -for  auwt^ 
niim  yegrs;  tx^  be.  computed  r from  (he  day  iietti.bi^Kor^. 
t|^  ^Atfi .  of  ihe  indciotiir^B, :  and  tbeafi^fbrtb  rif  tba  said 
Bp'Fi  hwrdDormet  dheuldlse^  long  Uve^  to  be^4ifaaq([[ed; 
aiul  tbi^geebkt  uppH)  «nd  payable  oii^  af  <inier.  ajia}  the; 
proQfisea  •  tDeoiioiiadi  in  the  doalaraitiottf  .habeudiKa  foe 
nineiy-Hitie  yearsfi.  md   theooafcnrlhi.if  ^ihe  md  E»  P* 
hord.Dmmer  should  so  ion^  IiAre»  aod-  t)»at  ihe. <said- 
£.  R  Lord  Dormer  did  grants'  bargaiof  sell,  and  de<r 
mjae  anto.  the  said  T.  Daweh  his  executors,  &4K.  (ioterr 
alia)  the  preiaisea  lutentloned,  in  die  deolQration,'.habeQ<i« 
d4im:  loirZknROy..|us  .executors,  -Ac  lor  100  ye|Mi)»  lo. 
bb  tsSDf  Qtod  from  the  tlay:  oeiLi  baftire  tba  da^e  of  tbe 
said  indenture,  if  the  said  E.  P.  Lord  Donmet  should 
so  Jong,  live,  in  truMt  to  pay  tba  saidraanuity  ootof  the 
rentsai«l  prote,v&«v    It  tfaea  Yecited,  that  the-  said 
E.F.  Lord  AirtMcr  hadrc^nuMtedand  agraed  wiili  diei 
said  ffC&  and  JL'C£ir  ihe.absolulo  sale  to  the  said 
W^'S.'MiA  ,J%  Ci  '9fi  jIWo  of  th^  dtfactors  of  the  said 
Pdkdt^  Life'fositaaiioe  CloAipaiKy,.0ii  behalf  of  the  comr 
pany^oCaii  annuity' ;of  ^800/.  Jo;  be  paid  .to .  them  WkS»' 
aildi/1  g4t.ibeic  enaaf Mjsfj  j:  U/fk  fba  DiMty  idne  years,,  lo  be 
Vol.  VIIL  N  n  coinpated 
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1828.       computed  from  the  day  next  before  the  date  of  the 

' indenture  of  the  14th  March  1820,  if  the  said  JS-P. 

agahut  Lord  Dormer  shoohi  so  long  IWe^  at  aad  for-  69d8Ajf 
and  that  in  pursuance  of  the  said  agreementi  they.  JV»  & 
and  J.  C.  had  oaid  that  sum  to  the  said  E.  P.  Lord 
Dormer;  and  that  upon  the  treaty  for  the  purchase  of 
the  said  annuity  of  800/.,  it  was  agreed  that  the  annuity 
of  l1t$Lj  and  all  powers,  remediesi  and  trusts  for  seemv 
ing  the  same,  should  be  ratified  and  confirmed,  and  sul^ot 
thereto,  that  the  said  annuity  of  800/.  should  be  charged 
upon  (inter  alia)  the  premises  mentioned  in  the  declar- 
atioD.  The  indenture  then  witnessed,  that  in  pursuance  of 
that  agreement,  be  the  said  E.  P.  Lord  Dormer  had  rati** 
fied  and  confirmed  the  annuity  of  1725/.  granted  by  the 
indenture  of  the  18th  June  1819^  and  that  in  pursuance 
and  further  performance  of  the  said  agreement,  and  in 
consideration  of  the  sum  of  6998A  paid  to  him  by 
W.  &  and  J*.  C.  as  thereinbefore  mentioned,  he  the  said 
E.P.  Lord  Dormer  h^d  granted  bargained,  sold,  and 
confirmed  to  fVmS*  and  «7.  C.  thehr  heirs,  executors,  &c* 
an  annuity  of  800/.  to  be  paid  and  payable  for  nine^* 
nine  years,  if  the  said  E.  P.  Lord  Dormer  should  so 
long  Uyc^  to  be  charged  and .  chargeable  upon  the  lands 
(inter  alia)  in  the  declaration  mentioned.  The  inden- 
ture then  further  witnessed,  that  in  consideration  of 
M9SL  paid  to  the  said.£.  P.  hord  Dormer  as  therein- 
before mentioned,  and  for  the  forther  and  better  secur- 
ing the  regular  payment  of  the  said  annuity  of  SQOl*  to 
W.  &  and  J.  C,  their  executors,  &c«,  and  in  consider^ 
ation  of  lOs^  paid  to  him  the  said  E.  P.  I^ord  Dormer 
hy  Chatfieldj  be  the  said  E*  P.  Lord  Dormer  grimted) 
bargained,  sold,  and  demised,  &c.  to  ChatfieUt  the  pre- 
mises mentioned  in  the  declaration,  which  were  before 
charged  with  the  payment  of  the  said  annuity  of  800/. ; 
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babendinn  the  premi^tt  thereinbefore  granled,  and  every       18S6u 
part  and  parcel  of  the  same^  but  sutgect  and  diai;ged  as       ■ 
thereinbefore  ifBs  mentioiied  to  Ch&^idf  bis  executors*      ,?^^ 
&c'for  the  term  of  ^00  jreerst  to  be  computed  from  the 
day  next  before  the  date  of  the  indenture^  and  thence* 
forth  next  ensuing^  and  folly  to  be  conpiete  and  ended 
without  impeadmient  of  waste,  if  the  uSdE»P.  Lord 
D&rmer  should  so  long  Kve.    The  defendant  then  de- 
murred specially  to  the  replication* 

Seijt.  R  Lawei  in  support  of  the  demurrer.  The 
replication  is  bad.  It  ought  to  have  shewn  the  com- 
mencement of  Lord  Dormer^&  life  estate*  Co.  Ldtt*  SOS  bw 
{jUolrojfd  3*  That  is  unneeesaary*  because  both  the 
plaintiff  and  defendant  claim  under  Lord  Dormer.^ 
They  do  not  clatm  tinder  the  same  instrument.  The 
plaintiff  claiilis  under  the  lease,  the  defendant  under  the 
judgment  and  elegit  Secondly*  the  replication  is  no 
answer  to  the  plea.  The  plea  shews  a  judgment  re- 
covered against  Jdkn  E.  P.  Lord  Dormer.  The  repli- 
cation shews  a  demise  by  indenture  by  £.  P*  Lord 
Dormer,  It  does  not  shew  that  the  Lord  Dormer  men- 
tioned in  the  plea  is  the  same  as  that  in  the  lease.  It 
states  that  the  lease  was  made  by  the  said  Lord  Dormer^ 
f  iz.  the  Lord  Dormer  mentioned  in  the  plea.  That  was 
Jokn  E.  P.  Lord  D&rmer.  The  lease  upon  oyer  appears 
to  have  been  made  by  E.  P.  Lord  Dormer.  That  lease 
will  not  bar  the  defendant,  who  claims  under  JMn  E.  P. 
Lord  Dormer.  If  an  action  had  been  brought  on  the 
lease  agaihse  Jokn  E*  P*  Lord  Dormer^  he  might  have 
pleaded  non  est  foetum*  Field  v.  WmUm  (a).    Assam- 

(41)  Oro.  JE^'a.  S»7. 
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ihg  the  grantor  of  the  lease  to  be  the  same  person  as* 
the  deFencTant  in  the  action  in  which  the  judc^ment  was 
obtained,  it  is  not  alleged  that  he  was  known  as  welf 
by  one  name  as  the  other;  and,  according  to  t^ole 
V.  Hindson{a\  Sfiadgett  v.  Clips6n{b\  and  Evans  v. 
King{c\  such  an  averment  was  necessary  in  order  to 
obviate  this  objection.  In  the  next  place,  the  plaintiff,  in 
order  to  maintain  this  action,  was  bound  to  shew  a  lease 
giving  him  the  right  of  possession.  But  the  lease  set  out 
upon  oyer  gives  him  a  right  in  reversion  only,  Tlie  action 
being  not  against  a  mere  wrongdoer,  but  ngainKt  a  judg- 
ment and  elegit  creditor,  the  plaintiff  was  bound  to  shew 
title.  The  lease  being  a  lease  in  reversion,  gives  him  no 
title  to  the  possession  of  the  premises  mentioned  in  the  de- 
claration. The  replication  confesses  all  the  facts  in 
the  plea,  and  is  intended  to  avoid  them,  and  to  shew 
a  right  to  the  possession  in  the  plaintiff,  but  does  not 
do  so. 


Flatty  contra,  was  stopped  by  the  Court. 

Baylcy  J.  This  is  an  action  of  trespass.  Actual 
possession  is  suflficient  to  entitle  a  man  to  maintain  tres-!- 
pass  against  a  wrongdoer.  The  defendant  by  his  plea 
says  he  is  not  a  wrongdoer,  because  in  Jamiary  )  823  he 
recovered  judgment  against  John  E,  P.  Lord  Dormer^  and 
sued  out  an  elegit,  by  virtue  of  which  an  inquisition  was 
held,  and  the  jurors  found  that  at  the  time  when  judg* 
ment  was  obtained,  Lord  Dormer  was  seised  for  life  of 
lands,  (including  the  premises  mentioned  in  the  declar- 
ation,) and  that  the  sheriff  delivered  to  him  those  lands. 


(o)  CT.R.$ZA, 
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In  order  to  give  tbe  deC^ndant  a  good  tide  against  the.       16M« 
plaintiff,  (who  is  admilted  by  the  demwrrer  to  have  been      J^' 
ill.  possession,)  the  defendant  ought  to  shew  that  T^nl       ^uinu 
Ihrmer  had  some  title  to  the  Kind  in  question,  at  the 
time  when  the  elegit  issued.     By  the  inquisition  set  out 
in.  the  first  plea,  it  is  found  that  Lord  Dormer  was  seised 
^r  lite.     Assuming  that  to  be  a  sufficient  allegation  that 
he  was  so  seized,  does  the  replicatiou  confess  and  avoid 
the  matters  stated  in  the  plea?    It  states  that  Lord 
Dormer  being  seised  for  life  before  the  judgment  (men^ 
tioned  in  the  plea),  in  March   1820  by  indenture  bar* 
gained  and  sold  to  the  plaintiff  the  tenements,  (including 
the  premises  mentioned  in  the  declaration,)  and  that  he 
entered  and  became  possessed,  and  continued  so  pos^ 
sessed  until  the  committing  of  the  trespass.    The  plaiiH 
tiff  and  defendant  claim   under  Lord  Dormer,    The 
plaintiff  claims  by  virtue  of  a  deed  executed  in  1820;  the 
defendant  by  virtue  of  a  judgment  obtained,  and  elegit 
bsued,  in  1823.     The  title  of  the  plaintiff  is  prior  in 
point  of  time.     The  lease  supersedes  Lord  Dormtf'^ 
right.     It  has  been  insisted  that  the  lease  set  out  in  the 
replication  is  not  an  answer  to  the  plea,  because  it  ap^ 
pears  by  the  plea  that  the  judgment  was  obtained  against 
Lord  Dormer^  sued  by  one  christian  name,  and  it  appears 
by  the  lease  set  out  on  oyer,  that  Lord  Dormer^  who 
granted  that  lease,  does  not  use  the  same  christian  name* 
But  the  replication  alleges  that  the .  5af(/  l^oxA  Dormer 
being  seised  for  life  by  indenture,  demised  the  premises. 
Tlie  replication,   therefore,   shews   that  Lord  Doimer^ 
who  granted  the  lease,  and  Lord  Dormer^  against  whom 
the  judgment  was  obtained,  was  the  same  person.     It  is 
not  competent  to  the  defendant  upon  demurrer,  to  say 
ihat  it  was  not  the  same  Lgrd  Dotmer,    Lord  JDormer 

N  n  3  may 
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182S.  may  baTe  been  sued  by  a  wrong  Cbristum  name  in  the 
""""^  suit  in  which  judiniient  was  cb/tsaatd  against  bim,  or 
^aintt  he  may  baTe  used  a  wrong  Qirisdaii  name  in  the  lease* 
The  lease  is  not  toid  by  reason  of  the  leaaev  having 
used  a  wrong  Christian  name*  But  it  is  said  that  the 
lease  set  out  on  oyer  shews  that  the  plaintiff  had  no 
right  to  the  premises  in  question.  It  recites  an  inden«* 
ture  made  by  Lord  Dormer  in  Jime  1819,  whereby  he 
granted  an  annuity  of  1735/.  for  mnety-^oe  yeara 
charged  upon  (inter  alia)  the  premises  mentioned  in 
the  declaration,  and  he  granted,  bargained,  and  demised 
those  premises  unto  H*  Danoes^j  habendum  for  100 
years.  It  then  recites,  that  he  had  agreed  to  sdl 
another  annuity  of  800/.  for  ninety  "nine  years,  and  he 
confirms  the  annuity  of  1725/.,  and  subject  thereto 
charges  the  premises  in  the  declaration  wiUi  the  annuity 
of  800/« ;  and  for  better  securing  the  regular  payment 
of  that  annuity,  bargains,  sells,  and  demises  unto  the 
plaintiff  (among  others]  the  premises  mentioned  in 
the  declaration,  for  200  years.  It  appears,  therefore^ 
by  the  lease  set  out  on  oyer,  that  those  premises 
were.  cfaaif;ed  with  an  annuity  of  1725/.,  and  for 
better  securing  the  payment  of  tliat  annuity  had  been 
conveyed  to  Dawes.  The  demise  to  the  plaintiff  was 
Buligect  to  the  right  of  Daiwes*  But  Dawes  was  not 
bound  to  enter;  and  if  he  did  not  enter,  the  plaintiff  had 
the  right.  It  is  averred  in  the  replication,  that  the 
plaintiff  entered  and  became  possessed,  and  oontinoed 
in  possession  until  the  trespass  was  committed.  The 
replication  shews  that  the  plaintiff  had  a  right  to  the 
land  against  every  person  but  Dawes.  The  demise  to 
the  plaintiff  was  to  commence  the  day  preceding  the  date 
of  the  indenture.     It  must  be  presumed,  therefore,  that 
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Dawes  had  nol  entered  at  ihat  time*  It  is  quite  sufficient, 
however,  for  the  purposes  of  this  case^  to  say  that  the 
lease  set  out  upon  the  record  destroys  all  right  of  the 
defendant)  who  claims  under  a  judgment  obtained  against 
Lord  Dm-mer  in  1828,  because  it  shews  that  lA>rd 
Dormer  at  that  time  had  no  interest  in  the  premises 
mentioned  in  the  declaration.  The  defendant,  there- 
fore, could  derive  no  title  from  him,  and  was  con« 
sequenlly  a  wrongdoer ;  and  the  plaintiff  having  shewn 
that  be  was  in  actual  possession  at  the  time  when  the 
trespass  was  oonunitted,  is  entided  to  maintain  this 
action.  The  judgment  of  the  Court  roust  be  for  the 
plaintiff. 
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HoLEOYD  J.  concurred. 

Judgment  for  the  plaintiff  {a\ 

(a)  This  Mtion  was  orifpnAlly  comniMictd  in  the  naneof  JoAti  Doe. 
The  deftnduit  pleaded  the  judgment  and  •legt^  &c  The  plaintiff  re- 
plied, the  demise  by  indentuie  to  QwlJUid,  bis  entry,  and  that  after  such 
entry  the  said  piainttjff  in  Hilary  term  189$,  commenced  an  ejectment 
against  the  defendants,  in  which  action  the  said  John  Doe^  as  the  nominal 
plaintiff^  complained,  &c.  (setting  out  the  declaration).  It  then  stated 
that  John  Doct  in  Michadwuu  term  in  that  year,  recovered  judgment,  and 
afterwards  entered.  Upon  demurrer  to  this  replication,  the  Court,  after 
argument  at  the  sittings  in  banc,  after  Hilary  term  1827>  held  the  repU.- 
cation  to  be  bad  ;  first,  for  stating  that  Chaifdd  was  in  possession  at  the 
time  of  the  trespasses,  thereby  negativing  John  Do^b  possession  of  them 
at  that  time,  which  was  a  departure  from  the  declaratipn  ;  and,  secondly, 
because  the  replication  did  not,  and,  as  it  seemed,  could  not,  shew  any 
right  to  the  possession  in  John  Doe^  or  even  slate  that  he  was  a  nominal 
plainUff  in  this  action,  as  wdl  as  the  ejectment,  but  only  that  John  Doe^  as 
the  oominal  plaintiff  in  the  ejectment  complained,  && ;  and  they  inti- 
mated that  the  plaintiff  had  better  amend,  by  making  Chatfidd  the  plaintiff 

on  the  record  instead  of  John  Doe,  and  the  amendment  was  made  accord* 
ingly. 
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1828.  ARGUED  AND  DETERMINED 

...   I 
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Court  of  KING'S  BENCH, 


iw 


Michaelmas  Term, 


In  the  Ninth  Year  of  the  Reign  of  George  IV. 


MEMORANDA. 

In  the  early  part  of  this  term,  Mr.  Justice  Hdrox/d 
resigned  his  seat  in  this  court.  He  was  succeeded  by 
James  Parke  of  the  Inner  Temple,  Esq.,  who  was  called 
to  the  degree  of  Serjeant,  and  gave  rings  with  the  motto 
"  Jusiitiae  tenax."  He  took  his  seat  in  thij»  Ci)urt  on  7m«- 
day^  the  ISth  day  of  November^  and  was  afterwards 
knighted.  Thomas  Denman^  Esq.  took  his  seat  withia 
the  bar,  having  received  a  patent  of  precedence. 
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Helps  against  Glenist£r.  J^^tfay' 

TROVER  for  live  pheasants.     Plea,  general  issue.  Th^sutute 

1  ,  ^  ®  5SG.5,  c.  75. 

At  the  trial  before  Hdroyd  J.,   at  the  Summer  prohibits  the 

buyinff  of  phes- 

assizes  for  the  county  of  Bucks  1828>  the  following  ap-  santsio«il 
peared  to  be  the  facts  of  the  case :     The  plaintiff  was  a  thereiore  by  a 
dealer  in  pheasants  residing  at  Bayswater.     The  defend-  2e*oniTr  *^* 
ant  was  a  breeder  of  pheasants  residing   in   Bucking'^  ^^*J[*^ "® 
hamshire.     In  October  \S21y  the  plaintiff  went  to  the  toUiepur- 
defendant  to  purchase  some  live  pheasants^  which  were 
kept  in  pens.     He  agreed  to  purchase  twenty-seven  old 
birds  at  the  rate  of  5/.  lOs.  per  score,  and  paid  for  the 
same ;  and  the  defendant  agreed  to  keep  them  at  2d. 
per  head  per  week,  until  the  plaintiff  should  take  them 
away.      The  plaintiff  afterwafds  agreed   to  buy   100 
young  birds  at  4/.  per  score,  and  paid  2s.  6d.  as  a  de* 
posit,  and  the  defendant  agreed  to  keep  them  at  the 
same  rate,  until  such  time  as  the  plaintiff  could  conve- 
niently take  them  away.     Three-fourths  of  the  young 
birds  were  hens,  which  bear  a  higher  price  than  cocks, 
being  more  valuable  for  breeding,  and  the  price  was 
calculated  accordingly.     The  plaintiff  afterwards  took 
away  the  twenty-seven  old  pheasants  and  thirteen  young 
ones,  and  subsequently  demanded  the  remaining  eighty- 
seven,  and  tendered  the  plaintiff  the  price  agreed  upon. 
The  defendant  refused  to  deliver  them.     The  learned 
Judge  was  of  opinion  that  the  buying  of  these  pheasants 
was  prohibited  by  the  statute  58  G.  3.  c.  75.,  and  that 
no  property,  therefore,  passed  to  the  plaintiff  by  the 

contract 
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coutract  of  sale-     The  plaintiff  waS|  therefore^  non- 
suited. 

B»  Monro  now  moved  to  set  aside  the  nonsuit  It 
must  be  conceded  that  if  the  purchasing  of  these  phea* 
sants  be  prohibited  by  the  statute  58  G.  3.  c.  75^  the 
plaintiff  <Uinnot  maintain  the  action.  By  former  statutes 
for  the  preservation  of  game^  the  selling  of  game  was 
prohibited  in  certain  coses,  and  the  statutes  on  this 
subject  were  passed  in  order  to  prevent  the  destruction 
of  gaoie.  The  purchasers  of  live  pheasants  for  the 
purpose  of  breeding  are  not  within  those  statutes.  The 
2jac.l.  c»27*  5.4.  enacts,  that  every  person  who  shall 
sell  or  buy  to  sell  again  any  deer,  hare,  partridge,  or 
pheasant  (except  partridges  and  pheasants  reared  and 
brought  up  in  house  or  houses,  or  brought  from  beyond 
seas),  shall  forfeit  for  every  deer,  hare,  or  pheasant  so 
bought  20^. 

The  statute  5  Anne^  c.  14.,  after  reciting  that  the  ex- 
isting laws  were  insufficient  to  prevent  the  destruction 
of  game,  by  reason  of  the  multitude  of  higlars  and 
chapmen  who  encouraged  idle  persons  to  neglect  their 
employment,  to  destroy  the  same,  enacted  by  s.  1.,  that 
all  the  laws  then  in  being  for  preservation  of  game  not 
thereby  repealed,  should  continue  in  force.  &  2.  pro- 
hibits any  higlar,  chapman,  &c.  from  selling  any  phea- 
sant,&c.  The  exception  in  s.4t.  of  2  Joe.  1.  c.  27.  not  bdug 
repealed,  was^  therefore,  continued  by  the  express  words  of 
5. 1 .  of  Stat  5  Anncy  c.  1 4.  The  sUtu  te  28  G.  2.  e.  1 2.  was 
passed  to  remove  doubts  as  to  the  meaning  of  the  word 
chigman^  and  left  the  law  in  other  respects  as  it  was 
before.  If  that  be  so,  the  selling  of  pheasants  reared  in 
houses  was  not  prohibited  bdbre  the  stat.  58  G.  S.  c.  75. 

Now 
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Now  thftt  stat«  18  entiUed  an  act'  for  the  more  eifee-  19QS. 
tual  prevention  of  offences  connected  with  the  tmCivah 
fid  destruction  and  sale  of  game.  It  assumes^  therefore, 
that  ther6  may  be  a  lawful  sale  of  game.  This  statute 
for  the  first  time  makes  the  buying  of  a  hare,  pheasanti 
&c.  an  b£knce.  It  recites^  that  selling  game  was  already 
prohibited,  and  proceeds  to  subject  the  party  buying  to 
a  penalty.  But  the  buying  is  only  made  an  ofience  in 
those  cases  where  the  selling  would  have  been  an  offence 
before,  and  the  selling  pheasants  reared  in  bouses  was 
not  prohibited.  Here  it  was  proved  that  the  defendant 
was  a  breeder  of  pheasants,  and  that  the  pheasants  in 
question  were  openly  exposed  for  sale  by  him  in  pens* 
It  was  therefore  fair  to  presume  that  they  were  reared 
in  a  house  by  him.  But  supposing  the  purchase  in  this 
instance  to  have  been  within  the  words,  it  was  not 
within  the  spirit  of  the  statute,  which  was  passed  to 
prevent  the  destruction  of  game,  whereas  the  object  of  the 
parties  here  was  its  preservation,  the  pheasants  having 
been  purchased  for  broeding,  and  a  higher  price  paid  for 
the  hen  birds  with  that  view.  In  Bridger  v.  Richard* 
son  (a)  it  was  held,  that  the  Sjac,  1.  c,  12.,  which  pro« 
hibits  persons  from  *'  willingly  taking,  destroying,  or 
spoiling  any  spawn,  fry,  or  brood  of  any  sea  fish  in  any 
wear,  or  other  engine  or  device  whatsoever,*'  did  not 
eomprebenfd  shell  fish,'  and  if  it  did,  it  meant  a  taking 
for  destruction,  and  not  a  taking  of  oyster  spawn  for 
the  purpose  of  removing  it  to  beds  for  farther  growth 
and  maturity,  Co  make  it  marketable. 

Lord  T&9t¥ERDSW  C  J.    The  exception  in  die  statute 


(a)  aiCt&^B. 

of 


Bse 


CASES  IN  MICHAELMAS  TERM 


1828. 


Hblfs 
agnmsi 

GLCKtSTU* 


of  2Jac»  1.  c»27»  5.4.  is  not  incorporated  in  the  statute 
5  Anne,  c.  14.,  or  the  28  G.  2.  c.  12^  which  statutes  pro- 
hibit the  selling  and  oifering  to  sale  of  any  game,  or  in 
the  statute  58  G.S.  c.lS.j  which  makes  the.  buying  qf 
game  an  offence.  The  language  of  the  58  G,  3.  c.  75- 
is  general,  and  the  exception  in  the  statute  2  Jac.  !• 
c.  27.  seems  to  be  done  away  with.  But  if  it  could  be. 
engrafted  on  the  statute  58  G.  S.  c.  75.,  it  would  have 
been  incumbent  on  the  plaintiff*  to  have  proved  at  the 
trial  that  the  pheasants  purchased  by  him  had  been 
reared  in  a  house,  or  brought  from  beyond  the  seas. 
There  was  no  proof  at  the  trial  to  bring  the  case  within 
the  words  of  that  exception,  I  think,  therefore,  that 
in  either  view  of  the  case  the  nonsuit  was  right. 

Rule  refused* 


November  7th. 


Whitnash  and  Another  against  H.  George  and 

B.  GiFFORD. 


Ill  nn  action 
upon  a  bond 
given  to  bmnk- 
erM,  conditioned 
for  the  fidelity 
of  a  clerk,  en* 
tries  of  the  re- 
ceipt of  sums 
of  money  made 
by  the  clerk  in 
books  kept  by 
bim  in  the  dis- 
charge of  his 
duty  as  clerk, 
are*  tfter  his 
death,  evidence 
against  his 
sureties  of  the 
fact  of  the  re- 
ceipt of  the 
money. 


I^EBT  on  bond,  dated  the  6th  iX October  1824-.  •  The 
defendant  George  suffered  judgment  by  default* 
The  defendant  Gifford  craved  oyer  of  the  bond  and 
condition.  The  condition,  after*  reciting  that  the  plain- 
tiffs had  taken  one  Samuel  Pitman  into  their  service  as  a 
clerk,  and  that  H*  George  and  R.  Gifford  had  agreed  to 
enter  into  the  bond  for  his  fidelity  in  the  said  cmployi 
was  that  Pitman  should  from  time  to  time,  and  at  all 
times,  so  long  as  he  should  be  in  the  service  of  the 
plaintiffs,  well  and  truly  and  faithfully  account  for, 
pay  over,  and  deliver  unto  the  plaintiffs,  their  executors, 

> 

&c.,  or 
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&c.,  or  to  such  othef  person  or  persons  as  they,  or  any 
or  either  of  tlieni  should  direct>  all  sums  of  money, 
books,' papers,  matters,  and  things  of  or  belon<rin<r  to 
the  phiihtifTs,  which  should  at  any  time,  and  from  time 
X6  time,  be  received  by,  or  come  to  the  hands  ol*  him, 
the  said  S.  Pitman,  and  also  did  and  should  act  and 
conduct  himself,  at  all  times,  with  fidelity,  integrity,  and 
punctuality  in  and  concerning  the  matters  and  things 
which  should  or  might  be  reposed  in  or  intrusted  to 
him  as  such  clerk  as  aforesaid.  Plea,  that  Pitman  did 
from  time  to  time,  and  at  all  times,  so  long  as  he  con- 
tinued in  the  service  of  the  plaintiff^  well,  truly,  and 
faithfully  account  for,  pay  over,  and. deliver  unto  the 
plaintiffs  all  sums  of  money,  books,  papers,  matters,  and 
things  belonging  to  the  plaintiffs,  which  at  any  time, 
and  from  time  to  time,  was  or  were  received  by,  or 
came  to  the  hands  of  him,  Pitman;  and  act  and  conduct 
himself  at  all  times  with  Jidelity,  integrity^  and  punc" 
tualifyf  in  and  concerning  the  matters  or  things  which 
were  reposed  in  or  intrusted  to  Mni  as  such  clerk  as 
aforesaid.  Replication,  that  during  the  said  time  that 
Pitman  so  remained  in  the  said  service  of  the  plaintiffs 
as  such  clerk,  to  wit,  on  the  7th  of  October  1 824,  he. 
Pitman^  as  such  clerk,  had  and  received, .  for  and  on 
account  of  the  plaintiffs,  divers  sums  of  money,  amounting 
to  2000/.,  belonging  to  the  plaintiffs,  yet  Pitman^  al- 
though often  requested,  had  not  accounted  for  or  paid 
over  the  same,  or  any  part  thereof,  to  the  plaintiffs. 
Rejoinder,  that  Pitman  did  notas  such  clerk  have  or 
receive,  for  and  on  the  account  of  the  plaintiffs,  the  said 
sums  of  money  in  the  replication  mentioned,  or  any  part 
thereof.  At  the  trial  before  Littledale  J.  at  the  Summer 
assizes  for  the  county  of  Somerset  1828,  it  appeared  that 

the 
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'  .     and  that  Pitman  became  thetf  ckrk  in'OdtoBer  1824, 

WnttKAsH 

against  and  continued  to  act  as  siich  until  ¥ebrmry  18!26,'  Ai^heti 
he  died.  It  was  his  duty,  as  such  clerk,  to  keep  the 
plaintiffs'  books.  In  order  to  prove  that  Pittmm  wad 
indebted  to  the  plaintiffs  at  the  time  of  his  death,  on 
account  of  money  received  by  him  !n  his  charadfer  of 
clerk,  the  plaintiffs  produced  the  book  kept  by  him, 
in  which  there  were  .entries  in  his  hand- writing  of 
various  sunls  of  money  received  by  him  during  the 
time  he  continued  in  their  sei^vice  as  derk.  It  was 
objected,  that  although  these  entries  would  have  been 
evidence  against  Pitman^  they  were  not  evidence  against 
tb«  defendantsr,  who  were  his  strreties.  The  learned 
Judge  recdved  the  evidence,  and  directed  ti  verdict  to 
be  fobnd  fef  the  plaintiffs,  but  reserved  liberty  to  the 
defendants  to  moVe  to  enter  a  nonsuit.   ' 

Mer&weth!6t  Serjt.  now  h^oved  accordihgly.  TTte  en- 
tries in  the  books  were  not  admissible  in  evidence 
against  the  defendants.  They  were  not  the  best 
evidence  of  the  money  having  been  received  by  Pitman. 
The  parties  who  paid  the  money  to  him  might  have 
been  called.  In  Cictler  v.  Netdin  (a),  on  the  exectrtion 
of  a  writ  of  inquiry  undlsr  the  88&  9  W.  8.  r.  11.  on  an 
indemnity  bond,  an  admission  by  the  principal  of  the 
amount  of  the  damnification  was  considered  by^  HA- 
Toyd  J.  ihadmissible,  and  the  amount  was  proved 
aliunde.  In  Goss  v.  Watlington  (i),  the  Court  of  Com- 
mon Pleas  held,  that  in  an  action  against  a  surety  who 
had  entered  into  a  joint  bond  with  his  principal  on  his 

4 

(a)  ITtfttn^  i>«k  107.  (6)  3 J^jryd.  ^J^m^h^  ¥93.  . 

appoint- 
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appointment  to  &  public  o^ce,  conditioned  f<Nr  payment  18M. 
of  all  monies  received^  and  further,  that  the  principal 
should  from  time  to  time  enter  into  certain  books  all  against 
monies  by  him  received*  entries  in  such  books  by  the 
principal  ^ere  after  his  death  evidence  against  the 
surety.  But  the  decision  in  that  case  proceeded  on  the 
ground  that  the  books  were  public  books« 

Lord  Tenterden  C.  J.  It  appears  by  the  recital 
in  the  condition  of  the  bond,  that  the  plaintiffs  had 
agreed  to  take  Pitman  into  their  service  4s  a  clerk, 
and  that  the  defendants  had  agreed  to  became  bound 
for  his  Qdelity  in  the  said  employ;  and  the  condition 
was,  that  Pitman  should  well  and  truly  accoimt  for,  pay 
over  and  deliver  to  the  plaintiffs,  or  to  such  other  per- 
sons  as  they  should  direct,  all  sums  of  mooey,  books, 
papers,  matters,  and  things  belonging  to  the  plaintifis> 
which  should  come  to  his  Pitman^s  hands.  The  de- 
fendants plead  general  performance*  The  plaintiffs 
reply,  that  Pitman^  as  such  clerk,  had  received,  for  and 
on  account  of  the  plaintiffsi»  div^s  sums  of  money  be- 
longing to  the  plaintiffs,  and  Iiad  not  accounted  for  or 
paid  over  the  same  to  the  plaintiffs.  The  defendants 
rejoin,  that  Pitman  did  not,  as  such  clerk,  have  or  re- 
ceive^ for  and  on  the  account  of  the  plaintifl^,  the  said 
sums  of  money  in  the  replication  mentioned;  and 
upon  that  allegation  issue  is  joined.  It  lay  upon  the 
plaintiffs,  therefore,  to  shew  that  Pitman  did  have  and 
receive  sums  of  mpney  for  which  he  had  not  accounted. 
In  order  to  prove  that  fact,  the  plaintiffs  product  the 
books  kept  by  Pitman  in  discharge  of  his  duty  as  their 
clerk.  Those  books  contained  entries  made  by  him, 
whereby  be  charged  himself  with  various  sums  as  hav- 

'  ing 
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-^  The  i|ue(iiion,  therefore^  is,  whcUmv  tkoie  entiies  km 

^*M9i  evidence  after  hk  ileath  a^^atiwt  the  defenditiitS)  who 
bound  .tliemselviis  tothe  pktintiSs  Uiat  beshoiild  Aitb* 
fully  disoliar^  his  duty  ca$  clerk,  and  aosount  txk  the 
plaintiffs  or  to-  their  nominee.  I  thiok  tboee  iftiiaB 
whereby  he  charged  lumself  with  sums  of  money  as 
having  been  received  by  him  for  the  plaintiiTs,  were  ad-* 
ntissiblc  in  evidence  against  the  defendants  in  an  action 
on  the  bond,  whereby  they  became  bound  that  P//- 
man  :»hould  faithfully  discharge  his  duty  as  clerk.  It  is 
part  of  the  duty  of  a  bunker's  clerk  to  make  entries 
(in  the  books  kept  by  him)  of  all  auips  of  money,  re- 
ceived l»y  him  for  his  employers.  Such  entries  made 
by  the  clerk  must,  as  against  his  sureties,  who  contracted 
fur  tlie  faithful,  diseharge  of  his  duty,  be  taken  prim& 
iacie  to  have  been  made  by  iiim  in  discharge  of  that 
duty.  I  tiiink,  therefore^  that  in  this  action  the  entries 
made  by  Pilman  (in  those  accounts  which  it  was  bis 
duty  as  the  clerk  of  the  bankers  to  keep),  whereby  be 
charged  himself  with  the  receipt  ofsums  of  money,  were 
after  bis  death  admissible  evidence  of  those  sums  having 
been  received  by  him,  not  altogether  as  declarations 
made  by  him  against  his  interest,  but  because  the  en- 
tries were  made  by  him  in  those  accounts  which  it  was 
his  duty  as  clerk  to  keep,  and  which  the  defendants 
had  contracted  that  be  siiould  faith&illy  keep. 

Baylby  J.  The  foundation  of  the  decision  in, Cms 
V.  Watlington (a)  was,  that  the  entries  madt^by  the 
collector  were  admissible,  not  merely  as.  a 


(a)  Z  Brod,  i  Mmgfu  192. 

made 
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nNHk  4iy  Um  againyt  bis  interegt,  bat  ofi  the  ground        1828. 
tliat  'tkejr  ware  entries  in  those  very  books,  which  by       ' 
the"  coodttioD  of  the  bond  the  principal  was  bound       tfgoifitt 
ftilh&iHyto  keep.     The  entries  were  evidence  against 
the  siire^  beoBOse  they  were-made  by  the  collector  in 
purannea  «if  the  stipulation  contained  in  the  condition 
of  the. bond.     That  case  in  principle  is  the  same  as  the 
praseat. 

Rule  refused. 

Allek  and  Another,  Assignees  of  Scorr,  a      atftmtoy, 

Bankrupt,  <5g-tf»M*  St/GittiE.  ivo^m**;  9tii. 

A  SSUMP8IT  against  the  secratarydf  the  St:  Patrick*^  where  a  vessel 
Assurance  Company  6n  a  policy  effected  by  the  taluedi^u^ 
bankrupt  on  the  ship  A^^on;  valued  at  dOOO^ ,  for  twelve  ^jj^;^ 
months  from  the  8d  c/fBecefnbet  18«5,  averring  a  total  by  perils  «f  the 

'  ^  sea  which  could 


loss  by  perils  of  the  sea.     The  defendants  paid  money  ha^e  b«en  re- 
into  court  to  cover  an  average  loss,  and  pleaded  the  i45(V.,buttbe 

jury  found  that 

general  issue.     At  the  trial  before  BayUy  J.  at  the  last  the  vessel  was 
Summer  assizes  for  Neuocastle^upon^Tyne^  it  was  proved  pairing:  Held, 
that  the  policy  was  duly  executed,  and  that  the  Benson  ^i^  x^^Sl 
was  afterwards  stranded  at  the  entrance  of  the  Htdl  Jj^^^tfed 
dock.     That  it  would  have  cost  about  1450/.  to  repair  to  recover  the 

*  sum  at  which 

her,  and  that  when  repaired  she  would  not  have  been  the  vessel  was 

valued  in  the 

worth  that  sum.  For  the  defendant  it  was  contended,  policy. 
that  the  ptaintifib  oould  not  recover  for  a  total  loss ;  as 
in  that  case  they  would  receive  20001.,  whereas  the  cost 
of  lapatf  tng  the  dams^ge  done  to  the  ship  would  not  be 
more  than  1450/. ;  and  that,  as  sufficient  was  paid  into 
Vol.  VIII.  O  o  court 
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1828.       court  to  recover  a  loss  of  145021,  the  plmntifis  must  be 

^^^^        nonsuited.    The  learned  Judge  reserved  the  point,  and 

^"^^       lefk  it  to  the  jury  to  say  whether  the  sh^  was  worth 

repairing,   and  they  found  that  she  was  not,   and  a 

verdict  was  entered  for  the  plaintiffi  for  a  total  loss-    In 

Michaelmas  terra, 

F.  Pollock  moved  for  a  rule  nisi  to  enter  a  nonsuit* 
The  utmost  that  the  assured  can  claim  is  an  indemnity. 
If,  therefore,  the  underwriters  are  prepared  to  pay  the 
amount  of  repairs  necessary,  or  themselves  to  undertake 
the  repairs,  the  assured  have  no  right  to  take  the  actual 
value  for  the  purpose  of  convening  mere  damage  into  a 
constructive  total  loss,  and  then  to  call  upon  the  under- 
writers to  pay  the  agreed  value  in  the  policy.  If  the 
agreed  value  is  to  bind  the  underwriters  in  ascertaining 
the  amount  of  the  loss  if  total,  it  ought  equally  to  bind 
the  assured  in  estimating  whether  the  loss  was  total  or 
not  [Lord  Tenterden  C.  J.  Can  there  be  a  different 
rule  in  ascertaining  whether  a  loss  be  total  or  not  in  an 
open  policy  and  a  valued  policy  T\  The  rule^  if  care- 
fully examined,  is  really  the  same ;  but  a  constructive 
total  loss  is  in  fact  not  a  total  loss.  The  ship  in  this 
case  exUted  in  specie,  was  capable  of  being  repaired, 
and  might,  by  such  repair,  have  been  put  into  as  good 
or  a  better  condition  than  she  was  in  before  the  acci- 
.dent  To  call  such  a  state  of  things  a  total  loss,  even 
jkhough  qualified  as  a  constructive  total  loss,  would  be  an 
abuse  of  language^  but  that  it  shortly  expresses  the  real 
^tate  of  things,  viz.,  that  with  reference  to  the  actual 
value  of  the  vessel  it  is  not  worth  while  to  repair.  In 
an  open  policy,  the  actual  value  is  the  criterion  accord- 
ing 
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ing  to  which  the  ujnder.writer  is  to  pay.     In  a  valued        1828. 
policy^^  the  criterion  ought  also  to  be  the  same,  viz.  that  " 

acpprding  to  which  the  underwriter  is  to  pay,  that  is  against 
the  agreed  value.  The  effect  of  allowing  the  assured  to 
daioi  jas  he  has  in  this  case  is  unjust,  as  it  gives  him 
much  more  than  an  indemnity  for  a  loss  which  (by 
whatever  name  it  be  called)  is  a  mere  case  of  damage. 
Where  the  loss  is  in  fact  total,  the  underwriter  cannot 
complain  of  being  called  on  to  pay  the  full  agreed  value 
in  lieu  of  the  ship  which  he  cannot  restore;  but  where 
the  loss  is  not  in  fact  total,  it  is  su£5cient  to  put  the 
assured  in  as  good  a  situation  as  he  would  have  been  in 
had  the  loss  not  occurred.  A  constructive  total  loss,  as 
it  is  called,,  may  arise  in  various  ways,  not  merely  by  a 
ship  not  being  worth  repairing,  but  by  certain  charges 
upon  her  exceeding  her  actual  value.  Suppose  a  cose 
of  salvage^  the  ve^el  remaining  not  only  as  an  existing 
ship,  but  absolutely  unii^ured  by  the  circumstances 
which  gave  rise  to  the  salvage,  could  the  assured  say 
this  is  a  constructive  total  loss,  if  we  were  uninsured 
we  should  not  pay  the  salvage,  and,  therefore,  we  call 
on  you  for  the  total  loss  ?  Or,  might  not  the  under- 
writers  say,  we  will  pay  you  the  salvage,  and  restore 
you  your  vessel  undamaged,  and  what  more  can  you 
require?  There  is,  besides,  this  mischief  in  allowing 
the  assured  thus  to  estimate  the  loss  on  a  valued  policy : 
that  as  long  as  there  would  be  a  surplus  of  the  smallest 
amount  after  repairing  the  vessel,  the  loss  is  not  to  be 
deemed  total,  but  an  average  loss  only,  and  the  assured 
can  claim  the  repairs  only ;  but  if  the  repairs  required 
go  the  least  beyond  that  point,  the  loss  is  to  be  deemed 
total,  fmd  tl^e  assured  may  demand  the  agreed  value. 

O  o  3  A  dif- 
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1828.       A  difference,  therefore,  of  51.  in  the  damage,  may  make 
^  a  difference  of  several  hundred  pounds  in  the  loss.     In 

AlXSM 

against  this  case,  if  the  repairs  necessary  had  been  only  1400/^ 
the  underwriters  would  have  been  liable  to  that  only, 
and  might  have  deducted  one-third  new  for  old.  But 
being  1450/.,  the  vessel  is  not  worth  repairing,  and  the 
underwriters  are  called  on  to  pay  2000/.  An  increase, 
therefore,  of  the  damage  by  50/.,  makes  a  difference  to 
the  underwriters  of  near  1000/.  The  fallacy  seems  to 
arise  from  calling  this  a  constructive  total  loss,  which, 
though  a  convenient  expression,  really  means  a  state  of 
things  in  which  the  loss  is  not  total. 

Lord  Tenterden  C.J.  I  am  of  opinion  that  the 
question,  whether  the  loss  sustained  is  a  partial  or  total 
loss,  is  precisely  the  same  where  the  value  of  the  ship 
has  been  mentioned  in  the  policy^  and  where  that 
has  been  left  open.  If  the  value  has  not  been  men- 
tioned, it  must  be  ascertained  by  evidence;  if  it  has 
been  mentioned,  then  all  further  inquiry  is  unnecessary, 
as  the  parties  have  agreed  as  to  what  shall  in  the  event 
of  loss  be  considered  the  value.  If  underwriters  find  by 
experience  that  the  practice  of  entering  into  valued 
policies  is  injurious  to  them,  they  may  very  easily  avoid 
it  for  the  future.  Then,  was  this  a  total  loss  ?  The  jury 
have  found  that  the  ship  was  so  much  damaged  as  not 
to  be  worth  repairing,  or,  in  other  words,  tliat  although 
the  materials  of  tlie  ship  remained,  the  ship  itself  did 
not.  That  in  my  mind  constitutes  a  total  loss ;  and  it 
would  be  strange  if  this  were  otherwise,  for  the  ship 
ceased  to  exist  for  any  useful  purposes  as  a  ship.  A 
total  loss  of  the  ship  ought,  therefore,  to  be  paid  for, 

and 
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and  that  is  the  sum  agreed  upon  as  the  estimated  value        1828* 
of  the  ship,  minus  the  value  of  the  materials  saved.  . 

mgaimt 
Sufl»ox« 

Batusy  J.  I  think  that  the^'question  whether  a  loss 
is  total  or  not  depends  upon  the  facts  of  the  case,  and 
the  nature  and  extent  of  the  damage  done  to  the  ship; 
and  not  upon  the  nature  of  the  policy  effected  upon  her. 
Whether  that  is  valued  or  open  cannot  aUer  the  nature 
of  the  loss.  The  only  difference  between  them  is,  that 
in  the  one  case  the  assured  must  prove  the  value  of  the 
thing  insured ;  in  the  other  he  need  not.  ' 

Rule  refused. 

ft 


Allen  and  Another,  Assignees  of  Scott,  a      Saturday, 

November  9tii. 

Bankrupt,  against  Morrison. 
A  SSUMPSIT,  by  the  same  plaintiffs  as  in  the  last  Where  the 

Jljl  menbera  oi  s 

case,  on  a  policy  of  insurance  on  the  ship  Benson^  mutual  insure 
effected  by  Scott  in  a  mutual  insurance  club,  of  which  executed  the 
Scott  and   the   defendant  were   members.      Plea,   the  HSni^r^Bve- 
general  issue.     At  the  trial  before  Bayley  J.,  at  the  last  [JIg^<^^^,J, 
Summer  assizes  for  Newcastle-upon-Tytiey  it  appeared  Jj^'^^^lub 
that  each  member  of  the  club  had  a  ship  insured  therein ;  policiejfor 

them,  heldy 

that  a  power  of  attorney  was  executed  by  all  the  mem-  that  it  re- 
quired only 
bers,  whereby  they  severally  appointed  certain  persons  one  stamp. 

their  attornies  to  execute  policies  on  the  ships  admitted 

into   the  club,  by  virtue   of  which   they  signed   each 

policy  with  the  names  of  all  the  members  of  the  club, 

except  that  of  the  owner  of  the  ship  insured;  and  the 

sum  under-written  by  each  member  was  regulated  by 

the  value  of  his  own  ship.     The  power  of  attorney  was 

O  o  3  produced 
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1828.  produced  in  order  to  shew  an  authority  to  subscribe  the 
policy  in  question  with  the  defendant's  name;  when  it 

against  appearing  that  it  had  only  one  stamp  of  R  15««)  it  was 
objected,  that  as  it  was  a  several  power  giren  by  each 
member  of  the  club  to  the  persons  therein  named,  there 
ought  to  have  been  a  separate  stamp  for  each.  The 
learned  Judge  overruled  the  objection,  but  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit;  and  the 
plaintifis  having  obtained  a  verdict, 

Cressnoett  now  moved  accordingly.  The  general  rule 
upon  this  subject,  as  laid  down  In  Phillipps  on  Evidence  {a\ 
has  been  recognized  in  a  variety  of  cases.  It  is  us 
follows :  "  If  the  interest  of  the  parties  relates  to  one 
thing,  which  is  the  subject-matter  of  the  instrument,  or  in 
other  words,  if  the  instalment  affects  the  separate  in<- 
terest  of  several,  and  there  is  a  community  of  the  same 
subject-matter  as  to  all  the  parties,  there  a  single  stamp 
will  be  sufficient ;  but  ivhere  the  pardes  have  separate 
interests  in  several  subject-matters,  there  ought  to  be  a 
separate  stamp  for  each  party."  Upon  this  principle,  it 
was  held,  that  an  agreement  whereby  several  persons 
separately  agreed  to  advance  certain  sums  of  money  to 
make  a  dock,  required  but  one  stamp,  Davis  v.  Wil" 
Hams  {h)  s  and  that  an  assignment  by  several  of  their 
separate  interests  in  one  and  the  same  fund,  required 
only  one  stamp.  Baker  v.  Jardine  (c).  But  here  there 
is  not  a  community  of  interest,  nor  a  community  of 
purpose,  nor  the  same  subject-matter  of  insurance 
throughout,  although  to  a  great  extent.  For  each 
member,  as  to  his  own  ship,  has  an  interest  adverse 

(«)  P.  445.  dd  tdit.         (6)  13  £d«r,  S99.  (c)  I3£ajf,SSS.  ■. 

to 
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to  that  of  all  the  other  members,  he  is  the  assured,  they 
are  the  insurers ;  the  same  purpose  is  no  longer  common 
to  them  all,  his  object  is  then  to  be  insured,  not  to  in- 
sure others ;  to  receive  an  indemnity,  not  to  grant  one. 
Suppose  two  persons,  instead  of  twenty  or  more^  were 
to  execute  a  several  power  of  attorney  to  A,B.3  autho- 
rising him  to  sign  policies  whereby  the  two  principals 
should  insure  each  other,  it  could  not  be  said  that  there 
was  any  community  of  interest,  or  any  common  purpose, 
or  the  same  subject-matter  to  be  insured  by  each; 
and  if  that  be  so^  it  is  clear  that  in  the  present  case 
there  was  not  a  community  of  interest  or  of  purpose 
throughout 


MT 
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Lord  Tenterden  C.  J>  I  am  of  opinion  that  one 
stamp  was  sufficient  for  the  power  of  attorney  in  ques- 
tion. There  was  certainly  a  community  of  purpose 
actuating  all  the  members  of  this  club,  vis.,  that  each 
should  be  insured  by  all  the  others.  And  although  it 
may  perhaps  be  said  that  there  was  not  an  entire  com- 
munity of  interest,  that  is  not  sufficient  to  make  several 
stamps  neoessioy. 

Rnle  refined. 
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IS^nth,       ^-  -^^  Coles,  Administrator V>fC.  ColIe*,'     ' 

agmnst  HvLMi^.       '     ■ 

tPhe  condition    T\£CLAR ATION  by  the  plaintifl;  as  admifii^rAtor 

of  a  bond  re-        -L-/ 

cited  that  ^.  of  Catherine  Coles  deceased,  on  a  bond  bearing  dttte 

^.  in  various  the  Ist  o(  June  ISO89  f'OT  J70QL  Plea^  after*  cTaving 
vHiTch^vere  au'  ^7^^  ^^  ^^  bond  and  condition^  non  est  factum.  At 
sleliilg"and'''*  ^^  ^^^  before  Lord  Tenierden  C.  J.  at  tJbe  Londojt 
"^^M^  ^  ^  sittings  i^ter  last  teriBy  it  appeared  tipoa  the  production 
mination,  and     ofthjs  bond,  that  tbe  word  ^^ pounds**  in  the  obligatory 

thai  tnc  bond 

was  given  to      part  qf  the  bond  bad  been  omitted.     The  penalty  was 

secure  payment  1       i  -i      1  •  1  •  *• 

ot  tho»e  sums,  merely  described  as  7700,  without  any  species  of  money 

gatory  part  of  l^^iog  mentioned.  .  Tbe  condition  of  the  bond  recited 

wordinrf!  »«  indenture  of  the  5th  of  Janmfy  1807,  wheieby 

was  omitted;  p.CoUs  And  J.  C*  BuTckidrdt  agreed  to  become  partners 

it  merely  stated  ^^  "^ 

that  the  obligor  in  trade  for  seven  years,  with  a  stipulation,  that  if  either 

became  bound 

In  7700,  with,    parlj  shottld  happen  to  die  before  the  expiration  of  that 

out  stating  what     .  ,  •  i        i  i  r 

description  of  time^  the  survivor  should  for  two  years  afterwards  carry 

tha"ffom  the  '  ^^  the  trade  fpr  the  benefit  of  the  survivor  and  the 

Intent  mani.^  exGCUtors  of  the  deceased  partner,  on  the  same  terms  as 

^^obu^or*'***  if  both  were  living,  and  at  the  end  of  the  term  of  two 

should  become  years  the  survivor  should,  take  the  whole  stock,  and 

bound  in  7700 

poundt,  and       should  pay  the  value  of  a  moiety  of  such  stock  to  the 

tliat  the  word 

pounds  might,     exccutor  of  the  deceased  partner ;  and  for  better  secnr* 
ftuppiied/      .    ing  payment  of  the  said  sums,  the  surviving  partner 

should,  within  three  months  after  the  end  of  the  said 
term  of  two  years  after  the  decease  of  Juis  c6-partner, 
become  bound  to  tbe  executors  of  that  partner  ia  a 
bond  conditioned  for  payment  of  the  money^  and  for 
indemnifying  the  executors  of  the  deceased  partner  from 

all 
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all  debts;  and  upon  executing  such  bond  the  executors       1828. 
of  the  deceased  partner  were  to  assign  to  the  surviving       T 
partner  all  the  joint  property  in  the  stock  in  trade.     It       nfainst 
then  raited  that. P.XT^j^, died  on  the  19th  of  Sepfember 
1 808)  and  appointed  Coiherine  Coles  his  executrix ;  and 
that  P.  Coks  had  in  hb  lifetime  advanced  to  the  joint 
trade  iSOOi.,.  exclusive  of  1000^.  advanced  to  BurdchatM^ 
audi  s^ouffed  to  ^p.  CMe$  by  the  bond,  and  that  those 
sums*  were  rstill  doe;  and  that  C.  Coles  and  Bwrcyiardt 
had,  in  lieu  of  carrying  on  the  trade  in  partnership  for 
two  years,  agreed  to  dissolve  the  same  immediately ;  and 
that,  in  lieu  of  the  profits  of  the  moiety  of  the  budness 
for  those  two  years,  Burckhardt  should  pay  C*  Coles 
lOOOZ.  in  the  manner  thereinafter  mentioned,  as  a  full 
compensation   to   her  for   all   the  profits   which   she 
would  have  been  entitled  to  if  the  trad«  had  been  car- 
ried on  for  the  space  of  two  years^     It  then  recited, 
that  the  co-partnership  property  bad  been  valued  at 
4718/.  2s.  7</.9  and  that  C  Coles  had  assigned  to  Bkrck- 
hardt  her  moiety  in  the  stock  in  trade,  and  that  the 
latter  bad  indemnified  C.  Coles  against  all  claims  arising 
out  of  the  co«partnership ;  and  that  it  had  been  agreed 
that  Burdchardt  and  the  defendant  should  enter  into 
the  bond  for  securing  to  C.  Coles,  -  her  executors,  &c. 
the  payment  of  the  several  sums  of  lOOOZ.  and  150(tf.  so 
advanced  by  P,  Coks  to  the  joint  trade,  and  of  the 
sum  of  2359/.  Is.  3^(2.,  being  one  nHoiety  of  4718/.  2s>  7d., 
the  value,  of  the  partnership  effects.    The  condition  of 
the  bond  then  was,  that  if  Burckhardt  should  pay  to 
C.  Coles  the  fall  sum  of  1000/.,  with  interest  by  instal- 
ments as  therein  mentioned ;  and  also  the  sum  of  1500/. 
on  the  1st  day  of  November  then  next,  being  the  money 
advanced  by  P*  Coles  in  his  lifetime  to  the  joint  trade ; 

and 
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IBM.-       and  aIdo»  ok  tiie  1st  of  Jamaa^  1809^  lll9L  105.  7id[^ 
'  boii^g  one  moiety  of  the  sum  of  2S59/.  Is.  S^^y  the 

^^am«f  Hioiety  of  the  value  of  the  partnership  effects;  and  on 
Che  Ist  day  of  January  1810,  the  further  sum  of 
11 90^  IQs*  7id.,  being  the  remaining  moiety  of  the  said 
Slim  ofSSSSL  U.Sj^^  together  with  interesti  the  bond  wad 
to  be  void.  It  was  ob^ted  by  Sir  James  Scarl^  that  the 
bond  was  void  for  uncertainty,  because  it  did  not  specify 
any  description  of  money ;  it  might,  therefore,  be  marks, 
guineas,  or  pounds.  Lord  Tenterden  C.  J.  was  of  opi- 
nion, that  as  it  appeared  by  the  condition  that  the  bond 
was  given  to  secure  various  suma  of  money  described  as 
being  eomposed  of  pounds,  &c  it  might  fairly  be  inferred 
thiit  the  penal  part  of  the  bond  which  waa  given  to 
secern  the  payment  of  those  sums  should  be  in  the  same 
spfieeies  of  money,  and  that  in  furtherance  of  that  inten* 
don  the  word  ^  pounds"  might  be  supplied ;  and  he 
directed  the  jury  to  find  a  verdict  for  the  plaintifl^  but 
reserved  liberty  to  tfae  defendant  to  move  to  enter  a 
nonsuit* 

Shr  James  Scarlett  now  moved  accordingly.  In  every 
ohUgation  there  must  be  an  obligor,  an  obligee,  and  a  sum 
in  which  be  is  bound ;  Cam.  Dig.  tit.  Obligation  (A),  dting 
IhdsoH  V.  I^es  {a).  In  the  same  work,  tit.  Faitf  (F)  1., 
under  the  head  **  when  a  deed  shall  be  avoided,"  it  is  said, 
<<  But  if  a  deed,  after  execution,  be  altered  in  a  material 
place  by  razore,  interlineation,  addition,  &c.  by  the 
obligee  himself,  it  shall  be  void,  as  if  it  be  altered  in  the 
name  of  the  <^ligor,  obligee,  or  sum"  citingPi^of  *8  ca9e(i). 
The  sum,  therefore,  is  a  material  part  of  a  bond.     If 

the 
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At  sum  bb  express^  xingrftiiitnkticiilly»  the  defect  may  1 8S6« 
be  stipplied  Where  the  ititention  of  ihe  punrttes  cftnibe  \^^ 
collected;  as  where  ih^  obtlg&doh  was  iti  octaglnia  libria  ^^'^ 
with  a  condition  to  pay  407.,  it  Was  Adjudged  a  gbod 
obligation  for  octbgintfiilibris,  10  Cd^,  isa.a.,  and  (Jomi 
2%^.  tit.  Obligation  (B),  8. ;  wbetes6veral  other  instanoes 
ai^  collected.  Bat  there  is  no  case  where  the  entire' 
omission  of  the  number  of  pounds  has  been  sappiilMlb 
On  the  contrary,  it  was  deelaf  ed  by  the  Omrt  in  Lt^ 
gins  V.  Titherton  {a)  that  such  an  omission  would  render 
the  bond  void ;  and  if  so,  upon  th^  same  princtpie,  tbei 
omission  of  the  description  of  money  in  which'  this  party 
is  boiind  must  render  the  bond  i!^d«  A<5c^dingiyy  a 
bond  whereby  a  man  is  bound  in  twenty  Hveries  is  void^ 
because  it  does  not  appear  that  it  was  mtendeA  tsMsy 
Com.  Dig.  ObUgaiioHy  (B)  5^,  or  in  viginti  literi^i  instead 
of  libris,  Partro^*s  case,  cited  in  HiJh  r.  Coopet\b)»  1%- 
however,  it  be  only  improperly  expressed,  n%  ponds  inslead- 
ofpoimds,  the  defect  may  be  supplied  if  th^  intent  of  tb« 
parties  be  apparent.  There  is  no  instance  where  the  total 
omission  has  been  remedied.  The  bond,  therefore,  in 
this  case  must  be  void,  unless  the  omission  of  the  word 
pounds  can  be  supplied  by  reference  to  some  othef 
part  of  the  bond.  The  obligatory  part  of  thie  bond 
furnishes  no  materials  for  that  purpose.  The  infer^nce^ 
if  it  can  be  made  at  at),  must  be  made  from  the  con^' 
dition.  The  bond  and  condition  certainly  foriu  but 
one  instrument,  but  they  are  sepaitete  and  distinct  ki 
their  nature.  There  is  no  necessary  det)eiMteie6  or 
connection  betn^een  them.  The  condition  toay  be  void 
and  the  bond  remain  good.     If  the  condition  be  in* 

(a  )  'r</v.  S85.  (»}  Oo.  Jne.  SOS. 

sensible, 


Huufs. 
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1828*       $ei]3ible».or  to  do  an  impossible  act^  the  bond  will  be. 
si0glet.   If.  the  bond  be  void  from  the  omission  of  some 

fffn^  (^neotial  purl,  it  cannot  tlierefore  be  suf^Iied  by  the 
condition.  Assuming,  however,  that  the  condition  may 
be  referred  to  for  that  purpose,  it  does  not  furnish 
^uflScient  materials .  to  raise  the  inference.  The  con- 
(titioi^  indeed^  contains  a  recital  that  the  parties  had 
agreed  to  execute  the  bond  for  securing  the  payments  of 
the  .several  suma  therein  mentioned,  which  are  stated  in 
pounds  sterling.  This  redtal  is  only  declaratory  of  an 
iptei^Uon.to  make.a  valid  bond.  But  such  a  declaration 
will  not  aupply  the  defect  of  necessary  forms*,  It  is  no 
more,  tbanr  what  might  be  said  in  every  case  where 
pfuties  execMte  informal  instruments.  In  such  cases 
fthpy.  always  iiieaii  to  act  e£fectively.  Here  they  have 
jiot  executed  the  bond  which  they  intended ;  for  it  can- 
^npt. bet  said  foir  what  amount  it  was  to  be  t;aken  as  a 
security.  The  nwney  payable  by  the  condition  is  esti- 
mated m.  pounds,  but  the  number  mentioned  in  the 
obligatory  part  of  the  bond  does  not,  as  usual,  amount 
to  double  the  number  of  pounds  which  appears  by  the 
recital  in  the  conditbn  to  be  payable.  The  object  of 
the  parties  might  as  well  be  obtained  by  the  insertion  (in 
tde  bond)  of  guineas  as  well  as  pounds.  The  ext^t  of 
the  oblig<;>rs'  liability  will  be  varied  according  as  one 
or  tlie  ot^er  is  inserted.  Such  an  inference  can  only 
be  drawn  where  it  necessarily  results  from  the  facts 
stated  in  the  condition.  In  RoWsAbr.  Obligation^  (D)  147. 
it  is  said,  *<  if  a  man  be  bound  to  the  sheriff  in  quadra- 
gint  libris,  with  a  condition  for  appearance,  this  is  not  an 
obligation  for  40/.,  for  gint  imports  centum,  and  rather 
denotes  400  than  40,  and  the  condition  being  collateral, 

does 
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does  not  shew  tlife  iDteiiL'^    l%e  condition  there  was        1828. 

perfectly  clear.     But  the  bond  was  held  to  be '  voM 

by  reason  of  the  uncertainty  as  to  the  extent  of  tbb       egethm 

penalty. 

Lord  Temterdek  C.  J.    In  every  deed  theref  must 
be  such  a  degree  of  moral  certainty  as  to  leare  in  the 
mind  of  a  reasonable  man  no  doubt  of  the  intent  of  the 
parties.    The  question  in  this  case  is,  Whether  there*  b 
in  this  bond  that  degree  of  moral  certainty  as  to  the 
species  of  money  in  which  the  party  intended  to  become 
bound?   I  thought  at  the  trial  there  was.     The  obli- 
gatory part  of  the  bond  purports  that  the  obligor '  is  tb 
become  bound  tor  7700.    No  species  of  money  is  mett^ 
tioned.    It  must  have  been  intended  that  he  should 
become  bound  for  some  species  of  money.    The  qttes^ 
tion  is,  Whether  from  the  other  parts  of  the  hfstrdmetit 
we  can  collect  what  was  the  sf^ecies  of  mon^y  wbidr  *th^ 
party  intended  to  bind  himself  to  pay?  [I£s  Lorddiip 
then  read  the  recitals  in  the  condition,  and  proceeded  aa 
follows:]  It  appears,  therefore,  that  the  intent  was  that 
the  defendant  should  enter  into  a  bond  for  securing  to 
P.  Coles  various  sums  of  money,  described  in  these  re- 
citals as  being  composed  of  pounds  sterling  and  other 
money  of  a  smaller  denomination.    That  being  so,  I 
cannot  entertain  any  doubt  that  the' intention  wki  that 
the  obligor  stiould,  in  order  to  secure  the  payment  of 
those  sums,  become  bound  in  a  penalty  consisting  also 
of  pounds  sterling;  and  if  that  were  the  intention,  then 
the  bond  ought  to  be  read  as  if  the  word  pounds  were 
inserted  in  it. 

Baylet 


Vuftsiir. 
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IMS.  Batlby  J.    It  has  been  decided,  that  in  furtherance 

~  of  the  obTious  intent  of  the  parties,  even  a  blank  may 

^sam^  be  supplied  in  a  deed  (a).  In  Waugkv.  Russell  {b),  the 
word  hundred  was  oniitted  in  the  latter  part, of  the  con- 
dition of  a  bond.  It  was  held  that  it  might  be  supplied, 
and  that  in  .plead^ig  the  .bond  might  bt  described  ac- 
corcKng  to  its  legal  effect,  as  if  the  word  hundred  had 
i>een  inserted  in  it.  I  think  in  this  case  that  it  is  obvious 
lliat  the  obligor  meant  to  bind  himself  in  a  penal  sum 
conaisting  of  pounds  staling,  and,  tbere&re,  that  the 
omi$8ion.of  the  word  pounds  may  be  supplied. 

.  LmsbEDAi^fi  J«  i  have  entertained  some  doubts 
^eth^  the  word  pounds  could  be  supplied ;  but,  upon 
Ae .whole,  I  think  it  sufficientLy  appears,  from  .the  recital 
•m  the  eondition  of  the  bond,  to  have  been  the  intention 
jo[  the  parties  'that  the  j[)enal  part  of  the  bond,  which  was 
io.  secure  the  payment  of  various  sums  stated  in  the 
condition  4n  pounds  sterling,  should  also  btpoutids. 

Rule  refused. 

(a)  The  case  alluded  to  by  the  learned  Judge  was,  probably,  that  of 
ZrfSoyd  y.  JLafd  Say  mnd  SeU,  tO  JIgrf.  46.  There  the  name  of  the  bai^aioor 
jn/k  omitte^  ip  the  operative  part  of  a  bargain  and  sale,  and  it  was  supplied 
in  K.  B.»  it  manifestly  appearing  from  the  other  parts  of  the  deed  thai 
Ijord  Say  was  the  grantor;  and  the  jndgment  of  the  Court  of  K.  B.  was 
•IWwBrds  affimod  in  the  House  of  Lords,  1  BrounC*  PaHiameniary  Ceam, 
579.  In  Langdon  ▼•  Goole,  3  Lev.  21.,  a  man  was  bound  in  an  obligation, 
but  it  was  not  said  to  whom,  and  that  was  supplied.  See  also  Uvedale  r. 
Hdffj^efmyy  2  P.  Wmt,  151.  Ex  parte  Syntonds,  1  Ov,  300.  Bitktp  r. 
Ckurck,  8  r««>  jrti.  100.  371.  ZVu^tu  ▼•  Puget,  2  Vet.  1 94.,  ftod  CMmm^ 
dOy  T.  OtiUofi,  S  Jac.  i  W.  1. 

(6)  1  IfarsAAff,  214. 
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1898. 


Carpenter  against  Blanbford,  Thunday, 

November  lltb. 


A  SSUMPSIT  for  money  had  and  received.    Pkft,  ^  agrewl  to 
the  general  issue.     At  the  trial  before  Lord  TVn*  interest  in  a 

publlc^hou  sCy 

terden  C.  J.,  at  the  Middlesex  sittings  after  ia«t  term,  and  his  furnU 
tlie  following  appeared  to  be  the  facts  of  the  case :  -^  By  app^isexnent 
an  agreement  of  the  25th  oi  February  1828,  for  the  sale  J^^^rafJ*^^ 
of  the  interest  in  a  public-house  and  stock  in  trade  of  a  ^^^^^^^  ^ 
publican,  between  the  plaintiff  and  defendant,  in  con-  -»••«  faking  pos- 

*  *^  session,  which 

sideration  of  262/.  to  be  paid  as  irood-will  to  the  de-  was  to  be  on  or 

IT  o  before  the  25th 

fendant,  he  agreed  to  sell  to  the  plaintiff  his  interest  of  March  then 
as  tenant  at  will  in  a  poblie-house,  and  all  his  house-  was  paid  by 
hold    furniture,    goods,    fixtures,   and  eflects  oil   the  and*heagrrad' 
premises  at  a  fair  appraisement,  to  be  made  by  two  lio^TTOmpUte"^** 
appraisers  or  their  umpire,  and  all  his  stock  in  trade,  the  **"^^g„[  ^ 
value  of  such  stock  to  be  ascertained  by  two  proper  persons  **»'"  T^^f 
or  their  umpire ;  in  consideration  of  which  the  plaintiff  feited.    The 

bayer  and  seller 

agreed  to  accept  the  said  house  and  premises  as  tenant  appointed  ap. 

pnuaere  re- 

at  will,  and  pay  the  sum  of  282/.  good  will,  and  to  par-  spectively.  On 
chase  the  household  furniture,  goods,  fixtures,  stock,  j(/arcA  the  two 
and  effects  upon  the  premises  at  a  fair  valuation  to  be  l^'^^ife?! 
made  in  the  manner  above  stated,  and  to  pay  for  the  2Jf|||*^^,]J^ 
same  at  the  time  of  his  takin^r  possession  of  the  pre-  ^^\  *^«  "P: 

^  ^  ^         praiserofthe 

mises,   which  it  was  mutually  agreed  by  the  parties  buyer  could  noi 

,r»  1  y       r>      r  conTenienily  on 

should  be  on  or  before  the  25th  of  March  1828,  and  as  that  day  com- 
plete the  Taltt- 
fttion,  but  would  finish  the  business  the  next  day;  oo  objection  was  then  made  to  the 
proposed  delay.  The  appraiser  of  the  buyer  went  to  the  seller's  premises  the  following  day 
to  mnke  the  valuation,  but  the  seller  refused  to  allow  him  so  to  do,  and  said  he  would  not 
complete  the  contract:  Held,  that,  under  the  circumstances»  it  was  incumbent  on  the 
seller,  if  he  intended  to  insist  that  the  contract  should  be  completed  on  the  day  mentioned 
in  the  agreement,  to  hare  notified  such  intention  to  the  buyer ;  and  not  hating  so  done, 
that  the  latter  was  entitled  to  recover  back  the  deposit. 

earnest 
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1828.        earnest  of  the  agreement,  the  plaintiff  had  paid  into  the 
^  hands  of  the  defendant  the  sum  of  302.,  to  be  allowed  in 

againat  part  payment  on  the  completion  of  the  agreement,  but 
should  the  plaintiff  not  complete  his  part  of  the  agree* 
ment,  the  said  sum  of  SOL  paid  as  a  deposit  was  to  be- 
come forfeited ;  and  it  was  further  agreed,  that  either  of 
them  not  performing  ail  and  every  part  of  the  agreement, 
the  party  defaulting  should  pay  to  the  other  100/.  as 
liquidated  damages;  and  further,  that  should  Messrs. 
Calvert  and  Co.  refuse  to  accept  the  plaintiff  as  tenant, 
the  dq[)osit  money  was  to  be  returned,  and  the  agreement 
was  to  be  void.  It  appeared  that  the  plaintiff  and  de- 
fendant had  appointed  appraisers  respectively  to  make 
the  valuation  of  the  furniture,  stock,  &&  mentioned  in 
the  agreement  On  the  25tli  March  the  defendant's 
appraiser  was  informed  by  the  plaintiff's  appraiser  that 
he  was  so  busy  on  that  day  that  he  could  not  com- 
plete the  valuation  of  the  defendant's  stock  in  trade  on 
tiiat  day,  but  that  he  would  on  the  following  day. 
No  objection  was  then  made  to  the  delay.  The 
plaintiff  attended  with  his  appraiser  at  the  defendant's 
premises  at  nine  o'clock  on  the  following  morning;  but 
the  defendant  told  him  he  had  come  too  late,  that  he 
ought  to  have  come  on  the  preceding  day,  and  pro- 
hibited the  broker  from  making  any  valuation.  It  was 
fiirther  proved,  that  the  brewers  had  not  refused  to 
accept  the  plaintiff  as  tenant.  Upon  these  facts  it  was 
contended,  that  as  the  defendant  was  ready  to  complete 
the  agreement  on  the  25th  March^  and  the  plaintiff  had 
made  default,  the  deposit  was  forfeited  by  the  terms  of 
the  agreement.  Lord  TetUerden  C.  J.  was  of  opinion 
that  under  the  circumstances  of  this  case  the  plaintiff 
was  not  bound  to  complete  the  contract  on  the  25th, 

that 
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that  as  the  defendant's  agent  was  told  on  the  Diesdcu^       1828* 
that  the  plaintiff's  appraiser  could  not  attend  on  that       ''^'~~' 
day,  but  would  on  the  day  following^  he,  the  defendant,       agamm 
was  bound,  if  he  meant  to  avail  himself  of  the  strict  rule 
of  law  that  the  contract  should  be  performed  oa  the 
day  mentioned  in  the  agreement,  to  send  nodce  to  the 
plaintiff  that  he  would  insist  that  the  contract  should 
be  completed  bn  that  day;  and  he  directed  the  jury  to 
find  a  verdict  for  the  plaindff. 

Sir  James  Scarlett  now  moved  for  a  new  trkl,  and  con- 
tended that  the  time  fixed  for  the  completion  of  the 
contract  was  at  law  an  essential  part  of  the  contract, 
Berry  v.  Young  (a),  Upyd  v.  OoUett  (6).  Here,  there- 
fore, the  plaintiff  was  bound  by  the  terms  of  the  agree- 
ment to  be  ready  to  complete  his  contract  on  the  S5th 
of  March ;  he  made  default,  and  then  by  the  terms  of 
the  agreement  the  deposit  was  forfeited. 

Bayley  J,  The  defendant  in  this  case  insists  on  a 
forfeiture,  which  is  strictissimi  juris.  He  ought^  there- 
fore^ to  shew  that  he  has  done  every  thing  which  he 
was  bound  to  do  to  entitle  him  to  insist  on  the  for- 
feiture, and  that  he  has  not  done  any  thing  to  waive 
that  right  It  appears  by  the  agreement  between  the 
parties,  that  tlie  contract  was  to  be  completed  on  the 
25th  of  March*  The  stock  in  trade  was  to  be  valued 
by  appraisers.  Each  party  had  appointed  one.  On 
the  25th  of  March  the  plaintiff^s  appraiser  informed  the 
appraiser  appointed  by  the  defendant  that  he,  the 
plaintiff^s  appraiser,  would  not  be  able  to  finish   the 

(a)  2  Etp.  64a  (6)  4  £n>.  C.  C.  469.     4  Vet.  698. 

Vol.  VIII.  P  p  valuation 
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iraluation  uniil  the  day  hlicmwg.at  three  o'cbcfc;  U> 
which  Abe  dtffetidant's  appreiser  made  no  objectioflb^ 
It  was  the  duty  of  the  defendant's  agent  to  uifiwm 
hia  priocipa]  that  such  a  oommunicattan  bad  been  made 
by  tbe  plaintiff^s  agent;  and  it  must  be  prestiined that 
he  did  sow  Ifthat  communicalion  was  niade»  and  the 
d^ndaat  sdieant  to  insist  on  ^e  forfeiture,  it  was  his 
dutjr  to  inform  the  plaintiff  that  he  should  insist  on  the 
forfeitujre  unless  the  contract  was  completed  on  thai* 
day.  Such  communication  not  having  been  made,  I 
think  the  plaintiff  was  entitled  to  recover  back  the 
money  deposited. 


LiVELEOi^LX  J.  concurred. 


Rule  refused. 


Moember  llib. 


Pattison  against  Jones. 


uf.  hsTing  dis.    T^ECLARATION  stated  that  the  plaintiff,  before^ 
Mminc  and  8tc.,  had  been  retained  and  employed  in  the  ser^ 

aiwuttobe  ^®  of  the  defendant  as  his  butler  and  servant;  and* 


wrotea letter  '  ^  ^^  Capacity  had  behaved  with  good  temper,  ability, 
formed"im"*'  **^™ty»  honesty,  and  general  propriety  of  conduct,  and 
^•t  he  htd        never  waspr  until  tfie  time  of,  &c.  suspected  to  have  beea 

diacfavged  him  #  '  i^ 

for  niitooDduct.  ffttilty  of  drunkenness,  absence  from  duty,  misconducty^ 

J9.)  in  aDftweri 

dnirad  furUier   sudacity,  or  of  having  made  free  with  or  stolen  or  pui^ 

inforflMtioo* 

J.  dien  wrote  loined  wines  or  goods  of  the  defendant,  his  ma^r,  by 
to  s.,  ftating^    means  whei^eof  he,  the  plaintiff,  bad  not  only  deservedly 

the  ffrounds  on 

whidi  he  had  diirharged  the  senrant  In  an  action  bj  the  sefyant  againn  A,  foir  s  libel 
contained  in  tfaia  letter,  it  wa»  held,  that  assuming  tlie  letter  to  be  a  privileged  oommunica- 
tion,  it  was  properly  left  to  the  jury  to  consider,  whether  the  second  letrer  wa^  written  by 
•4,  boaft  fidei  or  witb  «a  intention  to  injure  the  servant* 

^ined 


'vOMVSc 
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gained  tke  good  opinion  of  all  bis  netgbbMrs, '&€.  bttt  1%^^ 
bad  also  supported  bimaelf,  and  would  ibereafter  have  /^  7. 
anpported  himself  by  bis  eacertions  in  tbe  service  of  bi&  d^mm 
masters  and  employers,  bad  fiot  ftueb  grievances  been 
cotnnlitted  as  thereinafter  mentioned)  that  thepMntltf 
before,  &c  had  applied  to  be  employed  by  afnd  iH 
die  service  of  one  A.  F.  Momay  as  a  btttl^r  and  ser-* 
viant,  yet  the  defendant  well  knowing  tbe  premises^ 
but  contriving,  &c.  to  cause  it  to  be  suspected-  tnA 
believed  by  those  neighbours,  &c.  and  particularly 
by  A*  F.  Momayi  that  the  plaintiff  Was  not  ft  to  be 
employed  or  trusted  as  a  servant,  and  that  be'  bad  t>eeh 
guilty  of  drunkenness,  absence  irom  duty,  and  miscon- 
duct, and  that  he  had  made  free  wiA,  and  stolen  i&nd 
purloined  the  wines  of  the  defendant  whilst  the  plain- 
tiff was  in  the  service  of  the  defendant  as  butler  aforesaid; 
and  thereby  to  prevent  A.  F*  Momay  from  employing 
him,  plaintiff,  in  his  service,  and  to  wholly  ruin  him  and 
to  deprive  him  of  the  means  of  aapportikig  himself  by 
honest  and  industrious  means,  on,  &c.  at,  &c«  wrong- 
fully and  maliciously  did  write,  compose^  and  pAUis^l  f 
certain  &lse,  malicious^  and  defamatcHy  libel  vf  and 
concerning  the  plaintiff,  and  of  and  conceilAidg  the 
conduct  of  the  plaintiff  whilst  he  Was  in  the  servids  of 
tbe  defendant,  in  the  form  of  a  note  or  letter  directed' to- 
A.F.  Momay,  containing  therein  the  false,- malicious^' 
defamatory,  and  libellous  matter,  &c.  &e.  of  and  cooh 
ceming,  &c.  that  is  to  say,  ^*  Sir  (meaning  the  said 
A.  F.  Morftay)^  Having  been  informed  that  yoo  had  an 
intention  of  taking  my  butler  into  your  sisrvice^  I  feel  it 
incumbent  upon  me  as  a  neighbour  to  inform  you  that  I 
have  just  discharged  him  for  misconduct,  and  that  I 

P  p  2  cafindt 
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1828*  cannot  fed  myself  justified  in  recommending  it  to  you 
to  engage  him ;  I  have  been  rather  surprised  that  you 

agamti  have  not  applied  to  me  for  his  character,  but  I  shall  not 
think  any  more  about  it''  A  second  count  charged 
the  defendant  with  publishing  the  following  libel :  ^  I 
(meaning  the  defendant)  have  no  hesitation  in  inform- 
ing you  that  I  discharged  my  butler,  not  only  on  ac- 
count of  drunkenness  and  absence  from  his  duty  in  my 
house,  but  on  account  of  my  having  great  reason  to 
believe  that  he  had  made  free  with  a  great  deal  of  my 
wines,  &c.  in  which  I  found  a  very  great  deficiency 
npon  an  examination  with  the  cellarman  who  packed  it 
up  to  be  brought  down  to  Putney,  who  took  a  regular 
account  of  it,  which  I  have  got.  Pattison  had  the 
audacity  to  open  all  those  packages  without  any  autho- 
rity from  me;  and  he  acknowledged  that  fact  yesterday 
before  mtnesseis,  when  he  was  so  conscious  of  his  mis- 
conduct that  he  said  he  would  not  take  any  situation 

i 

in  the  neighbourhood  of  Putney ^^  By  means  whereof 
the  plaintiff  had  been  greatly  injured  in  his  good 
name  and  character  amongst  his  neighbours  and  other 
sttbj^ts,  and  particularly  with  the  said  A.  F.  Momay^ 
insomuch  that  they  had  hitherto  suspected  and  be- 
lieved the  plaintiff  to  have  been  guilty  of  drunken- 
ness and  felony  whilst  in  the  service  of  the  defendant 
as  mxA  servant  or  buder,  and  to  be  unfit  to  be 
trusted  or  employed  in  the  capacity  of  a  servant;  and 
also  by  reason  of  the  premises,  and  on  no  other  account 
whatever,  A.  P.  Momay  afterwards  wholly  refused  and 
declined  to  retain  and  employ  the  plaintiff  in  his  service 
as  he  otherwise  would  have  done,  and  by  reason  thereof 
the  plaintiff  had  not  only  been  deprived  of  the  support^ 
wages,  &c  which  would  have  accrued  to  him  from  being 

so 
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so  retained  and  employed  as  last  afbresaidi  but  bad        18S8. 
hitherto  continued   and  still  was  out  of  service  and      ^ 

Fattbow 

employ,  and  deprived  of  the  means  of  supporting  himr  ^^^ 
self)  and  was  otherwise  greatly  injured  and  damnified 
and  almost  wholly  ruined.  Plea,  general  issue.  At  the 
trial  before  Lord  Tenterden  C.  J.,  at  the  Middlesex  sit«- 
tings  after  last  term,  the  plaintiff  proved  the  handwriting 
of  the  defendant  to  the  two  letters  set  out  in  the  de- 
claration,  and  the  following  letter  of  Mr.jSfom^  to 
which  that  set  out  in  the  second  count  was  an  answer.: 
'<  Sir,  ^^  It  is  necessary  that  you  should  slate  the  par- 
ticulars of  the  misconduct  of  your  steward  to  determine 
me  to  deprive  him  of  the  situaticMi  for  which  he  has 
applied  to  me.  Is  he  sober  and  honest?  You  wQl 
of  course  consider  that  there  ought  to  be  strong  grounds 
for  depriving  a  roan  of  his  character  and  his  bread;" — 
and  claimed  to  recover  damages  for  the  libel  set  out 
in  the  second  count,  but  abandoned  tlie  first  count, 
and  all  claims  for  special  damage.  It  was  objected 
by  the  defendant,  that  as  it  appeared  that  the  letter 
containing  the  alleged  libel  was  written  to  a  third 
party,  who  had  invited  the  defendant  to  give  him  a 
character  of  the  plaintiff,  it  was  prima  iade  a  pri- 
vileged communication;  and  that  it  therefore  lay  on 
the  plaintiff  to  shew  malice  in  fact,  or  that  the  de- 
fendant was  actuated  by  ill-will  towards  the  plain- 
tiff(a).  To  this  it  was  answered  by  the  counsel  for 
the  plaintifi^  that  in  an  ordinary  case  where  a  master 
is  called  upon  by  a  third  party  to  ^ve  a  character  to 
a  servant,  and  communicates  slanderous  matter,  it  is 
supposed  to  be  done  in  discharge  of  a  duty,  and  is  a 

(fl)  See  JBromage  v.  Prosser,  4B.^C*  247. 
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ISff*  privil^ed  i39^iwuau)fitiAn»  tbe  inftfence  of  malice  in  lav 
r^Mlti^  from  the  nature  of  elanderou^  matter  beiog  re* 
httM^  by  |he<K:efttioQ.otn  which  that  matter  is  written 
Of  .$po|i«en. .  In  that  case  it  is  incumbent  oo  a  plaintiff 
te^  prqve  ^imlipe  in  fact*  But  in  this  case  the  defendasK 
«(fote.  ^be  first  ^tter  without  being  required  so  to  do. 
Xhat  let^r  impiiteB  misconduct  to  the  plainti£^  and 
invitfid.the  third  party  to  make  further  enquiry.  The 
waiting, of  that  letter,  under  those  circumstancesy  wae 
evidence  togo  to  the  jury  that  the  defendant  was  actuated 
by  maUiDe  in  &ct  or  ill-^wiU  against  the  plainti£  Lord 
T<ni€r€Un  was  of  opinion  that  under  the  circumstances 
of  tbi^  case  jit  was  a  question  for  the  jury  whether  the 
dei^qdiMit  when  he  wrote  the  second  letter  acted  bona 
fide^  Tte  ^defendant's  counsel  then  proposed  to  call 
witufsfies  jto.proye  the  truth  of  the  statements,  in  order 
to^ew  fttiat  il^  were  made  bonft  fide.  Lord  Tenterden 
reci^^ved  the  evidence^  but  expressed  doubts  whether  it 
was  admissible  under  the  general  issue ;  and  he  fiinally 
directed  the  jury  to  find  for  the  defendant  if  they  thought 
from  the  evidence  that  he  made  the  communication  booft 
fidet  bat  for  the  plaintiff,  if  they  thought  he  made  the 
commuaicAtion  with  the  intention  to  injure  the  plaintiff 
11^  jury  having  found  for  the  plaintifl^ 
»  • 
Sir  ^pmes  Scarlett  now  moved  for  a  new  trial.  A 
master  Who  givesi  the  character  of  a  servant  thereby  dis- 
chairgesa  duty  which  the  convenience  of  society  calls  upon 
him  to  perform.  If,  therefore:,  in  giving  such  character 
be  commonicates  slanderous  matter,  the  law^  primft  facie, 
presumes  .his  intention  to  be  innooent*  and  requires  the 
servant  who  cpmplains  of  slander  under  such  circnm* 
ttanocs  t»  rebut. the  presumpUoft  arising  irom  the  cba* 

racter 
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meter  in  wbicb  the  slander  is  spoken  or  written,  and  td  18t8. 
sliew  that  the  master  was  actuated  by  iU^wiH  towards 
blm,  'd^e  servant.  Here  it  appeared  by  the  cross* 
examinatiott  of  the  plaintiff's  witnestos  that  be^  the 
pSa^iff,  had  been  in  the  service  or  the  defendant^  and 
by  the  contents  of  the  second  letter,  it  appeared  that  it 
was  written  in  answer  to  one  from  Mr,  Momn^.  Tbe 
matter  contained  in  that  letter  was  a  privSeged  comma* 
nication,  and  therefore  it  lay  upon  ^e  plaintiff  to  give 
evidence  that  the  defendant  was  actuated  by  malice  in 
fact;  It  is  true  that  the  defendant  first'  wrote  to  M&may 
without  being  called  upon  so  to  do.  But  it  is  the  duty 
of  every  man  who  knows  that  another  is  about  to  receive 
into  his  service  one  who  has  been  gvilty  of  the  mis- 
conduct imputed  to  the  plaintiff,  to  communicate  to  that 
other  the  fact  of  such  misconducL  The  prirtiA  faciti  pre* 
sumption  therefore  was,  that  the  defendant's 'intention 
was  innocent,  and  no  evidence  was  given  to  rebut  that 
presumption. 

Lord  Temterbev  C.  J.  It  appeared  in  the  case 
proved  on  the  part  of  the  plaintiff  that  the  defendant 
wrote  the  first  letter  to  Mr.  Momay^  without  being 
called  upon  by  him  so  to  da  Hie  second  letter,  which 
contained  the  libellous  matter  in  respect  of  which  the 
ptaintiff  claimed  to  recover  dami^s,  was  certamly  writ- 
ten in  answer  to  enquiries  made  by  Momayt  but  in« 
asmuch  as  those  enquiries  were  invited  by  the  defendant 
I  thought  it  was  a  question  for  the  jury^  whether  the 
commanicaiien  conteined  in  that  letter  was  made  by  the 
defendant  bond  fide^  acting  under  a  belief  that  be  waa 
discharging  a  duty  which  he  ow^  to  tbe  party  who  was 
about  to  take  the  plaintiff  into  his  service,  or  whetber  it 
was  made  maliciously  with  an  intention  of  doing  an  in* 

P  p  4  jury 
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*IS26*       jary  tolbe  plaintiff.    The  jory  fcund  that  it  was  made 
malicioiisly,  which  entitldd  the  plaiBNiff  to  a  yardict^ 


Baylet  J.  Assunriog  that  the  libel  set  tmt  in  the 
second  count  was  a  privileged  commomcation,  it  seems 
to  me  that  the  case  was  properiy  submitted  to  the  juty. 
Generally  speaking,  any  thing  said  or  written  by  a 
master  when  he  gives  the  character  of  a  serront  is  a 
privileged  oommanication.  If  a  servant,  therefore^ 
diarge  a  master  with  publishing  a  libel,  it  is  competent 
to  the  latter,  under  the  general  issue,  to  prove  that  the 
alleged  libel  was  written  under  such  circumstances  as  to 
make  it  a  privil^ed  communication,  and  thereby  throw 
on  the  plainUff  the  necessity  of  shewing  that  it  does  not 
come  within  that  protection  which  the  law  gives  to  a 
privileged'  communication.  But  if  the  supposed  libel 
be  not  communicated  bona  fide,  it  does  not  &11  within 
the  protection  which  the  law  extends  to  privileged  com- 
munications* Here  the  second  letter  of  the  defendant 
was  written  in  answer  to  one  calling  upon  him  to  give 
an  account  of  the  plaintiff's  conduct,  but  the  defend- 
ant wrote  bis  first  letter  without  being  called  upon  so 
to  do.  I  do  not  mean  to  say  that  in  order  to  make 
libellous  matter  written  by  a  master  privileged,  it  is 
essential  that  the  party  who  makes  the  communication 
should  be  put  into  action  in  consequence  of  a  third 
psrty's  putting  questions  to  him,  I  am  of  opinion  he 
may  (when  he  thiidLs  that  another  is  about  to  take  into 
his  service  one  wh<Kn  he  knows  ought  not  to  be  taken) 
set  himself  in  motion,  and  do  some  act  to  induce  that 
other  to  seek  information  from  and  put  questions  to 
him.  The  answers  to  such  questions,  given  bon&  fide 
with  the  intention  of  communicating  such  Acts  as  the 
other  party  ought  to  know,  will,  although  they  contain 

slanderous 
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slanderous  matter,  come  within  tbe  scope  of  a  privil^ed  1828.  , 
communication.  But  in  such  a  case  it  will  be  a  ques-  — — — 
tion  for  the  jury,  whether  the  defendant  has  acted  bon&  agahui 
fide,  intending  honestly  to  discharge  a  duty;  or  whether 
he  has  acted  maliciously,  intending  to  do  an  injury  to 
the  servant  ?  In  forming  their  judgment,  the  jury  in 
this  case  were  bound  to  take  into  their  consideration 
the  &ct  of  the  defendant's  having  voluntarily  put  himself 
into  motion,  and  thereby  in  efiect  having,  by  the  first 
letter,  desired  Mr.  Momay  to  put  questions  to  him. 
These  questions  were  put,  and  gave  occasion  to  the 
second  letter.  The  question  for  the  jury  to  consider 
was,  whether  the  defendant  acted  honestly  and  bonll  fide 
in  making  the  representation  contained  in  that  letter  ? 
The  jury  had  that  question  submitted  to  their  consider- 
ation, and  they  were  of  opinion  that  the  communication 
was  not  made  honk  fide^  but  that  it  was  made  with  the 
intention  to  injure  the  plaintiff;  and  if  it  was  made  with 
tliat  intention,  it  was  not  a  privileged  communication. 

LiTTLEDALE  J.  It  secms  to  m^  that  the  letter, 
taken  by  itself,  is  a  libel;  but  if  it  was  a  privileged  com- 
munication, it  was  not  necessary  for  the  defendant  to 
plead  a  justification,  he  might  make  that  a  defence  on 
the  general  issue,  and  give  evidence  to  satisfy  the  jury, 
that  under  the  circumstances  of  the  case  it  was  a  bon& 
fide  communication.  That  question  was  properly  sub- 
mitted to  their  consideration,  and  they  have  come  to 
a  conclusion  that  it  was  not  made  bond  fide,  and  that 
the  defendant  was  actuated  by  malice.  I  perhaps  should 
not  have  come  to  the  same  conclusion ;  but  I  think  the 
verdict  ought  not  to  be  disturbed.  Upon  the  question, 
whether  a  master  who  has  written  a  libel  in  giving  the 

character 
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ISSSil  character  of  a  servant' faftd  acted  bonft  fide  o#  noc;  1l 
"*"""*"  may  make  a  verv  material  difiensnce  whetber  h^  vohin^ 
a^BiRs»  >  tetred  to  grre  the  character,  or  iutdbeencaUed  uppaM' 
tado;  At  all  eveats,  when  he  volonfeeans  to  give  the 
cbaraecer,  stronger  evidence  will  be  required  that  he 
acted  boni  fide,  than  in  the  case  where  he  haa  given  the 
character  after  being  required  so  to  do. 

'  Rnle  refosed^ 


Friday,  *  LiNDENAU  aguinst  DeSBOROUGH. 

November  12Uu 

It  is  the  duty  A  SSUMPSIT  against  the  secreCdry  of  the  AUas  In* 
effecting  M  in-  ' '  sNiradce  Company  on  a  policy  of  insurance  on  the 
sunnce  on  life  jj|^  ^f  ^j^^  j)^\^o(  Sajee  Qoiho.    Plea,  the  general  issue. 

or  propertyi  to  *  o 

communicate     ^^,  j|je  |;rial  -befi^Te  Lord  Tentirden  C.  J.,  it  appeared 

to  tl)e  under-  '  '^■^ 

writer  all  ma-    that  in  1824*  an  ittfturanoe  wa&'  eflfeoted  on  the  life  of 

terial  facts 

within  his  the  Dukc  witb  the  Union  Assonmce  Compan)^  That 
touching  the  Company  had  an  agent  is  Germany^  who,  on  behalf 
oft^inni^  of  his  principals,  submitted  certam  questions  to  the 
Tque^ion  for'*  phystcians  of  tfac  doke,  many  of  tbem  10  to  speciflc 
£er^a7  ^  dissascS)  and  hi^  habiu  of  life;  and  the  last  was,  ''  la 
ticuiar  fact  was  ^here  any  other  circomstance  witfab  your  knowledire 

or  was  not  •'  jo 

material  which  the  diredors  ought  to  be  acquainted  with?" 

and  this  vms  answered  in  the  n^ativei.  There  was  idao 
a  private  certificate  sent  by  the  agent  to  the  directors 
in  answer  to  their  enquiries  as  to  certain  points.  la 
this  also  there  was  a  general  question^  <<  Do  you  know 
any  other  circumstance  wfatdi  oilgkl  to  b^  communis 
cated  to  the  directors  ?"  which  was  answered  as  follows^ 
<*  Agreeatdy  to  our  inlbrniatioDS^  the  duhe  liss  led  s 
dissolute  lift  in  former  days,* bj^  whicb. tie  has  Ibsl^the 
use  of  his  speech,  and,  according  to  som^  intbrmiitions, 
also  that  of  his   mental  faculties,  which,  however,  is 

contra- 
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cootmdicl^  by  the.medicd  men]  ^aad  as  little  «9  vra       ISUvi 
belief ethftt  Uns  Ima  any  influence  on  his  natural  Iiie# 


we  Gad  k  our  duty  to  mentioD  iu"  The  pbysiciaiis  m  ai 
one  of  their  a^swera  said  the  duke  was  hindered  in  his 
speech,  but  did  not  mention  the  state,  of  bis  menial 
facttliies.  An  application  was  made  to  the  Union  to 
insure  a  further  sum  on  the  duke's  life;  but  that  being 
contrary  to  their  general  rules,  their  agent  handed  over 
the  proposal  to  the  Atlas,  and  at  the  same  time  gave 
^he  latter  company  the  private  answers  received  from 
their  agent  in  Getmany^  The  plaintiff  signed  (he  usual 
declaration,  and  declarations  by  the  duke's  physicians 
were  made  to  the  Mas  similar  to  those  made  to  thp 
Unioju  Upon  receiving  these  documents  the  JUati  en- 
tered into  the  policy.  In  1825  the  duke  died,  andil 
was  then  discovered  that  there  bad  existed  In  his  head 
for  many  years  a  large  tumour  pressing  on  the  braini 
to  which  the  loss  of  speech  and  mental  faculties  might 
be  attributed;  but  all  the  medical  testimony  went  to 
establbh  that  the  symptoms  during  the  duke's  life  were 
not  such  as  were  likely  to  excite  the  suspicion  that  such 
a  tumour  existed,  or  that  he  was  afflicted  with  any  pac^ 
ticular  disorder  tending  to  shorten  life*  One  foreign 
physician,  however,  said,  that  had  he  been  consulted  be 
should  have  thought  it  right  to  state  thai. he.  aUributed 
the  loss  of  speech  to*  a  paralysis  of  the  ojrgansW  speeclu 
And  an  English  surgeon  called  for  the  plaintifi^  on  cross- 
examination  said  he  should,  in  answer  to  the  gener^ 
question,  '*  Whether  he  knew  any  other  circumslances 
that  ought  to  be  communicftted  to  the  directors  ?"  have 
thought  it  right,  to  mention  the  state  of  the  duke's  men- 
tal laeulties*  Upon  bearing  this  evidence  Lord  7Vn» 
terdefi¥Ad-\he  plain tiff^s  counsel  he  thought  it  made  an 

end 
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1828.       end  of  his  case ;  and  be  should  leave  it  to  the  jury  to  say 

' '       whether  there  were  any  facts  material  to  be  known  which 

itgabut  were  not  mentioned  to  the  assurers,  and  that  if  therq 
were,  the  policy  was  void.  The  plaintiff's  counsel  there- 
upon  elected  to  be  nonsuited,  leave  being  given  to  hini 
to  move  for  a  new  trial,  on  the  ground  of  misdirection. 

Brougham  now  moved  accordingly.  The  proposed 
direction  to  the  jury  cannot  be  supported,  inasmuch  as 
it  referred  the  materality  of  the^  fact  not  mentioned  to 
the  judgment  of  the  jury,  and  not  to  the  opinion  of  the 
party  making  the  declaration.  To  specific  questions 
the  party  must  truly  answer  whether  they  are  material 
or  not ;  but  to  a  general  question  the  answer  is  suffi* 
cient,  unless  the  party  conceal  that  which  he  believes 
to  be  material.  If  the  contrary  were  the  law,  no  policy 
could  be  effected  with  safety,  for  the  most  skilful  men 
differ  upon  such  questions;  and  a  party  having  bon& 
fide  given  all  the  information  that  a  skilful  adviser 
thinks  material  may  afterwards  find  his  insurance  of  no 
avail,  because  another  person  at  some  future  time  thinks 
a  fact  not  mentioned  was.  material.  IBat/let/  J.  Can 
you  support  the  position  that  the  materiality  is  to  der 
pend  on  the  opinion  of  the  party  insuring,  and  not  on 
the  real  state  of  the  fact  ?]  In  Mat/ne  v.  Walter  (a\ 
Lord  Mansfield  said,  ^^  It  must  be  a  fraudulent  con- 
cealment to  vitiate  a  policy.'*  IBm/ley  J.  In  Hugueni^ 
V.  BayUy  (6)  it  was  held  to  be  a  question  for  the  jury 
whether  a  fact  not  communicated  was  material.]  Th«t 
certainly  is  one  question  for  the  jury;  and  because  it 
had  not  been  left  to  them,  the  nonsuit  which  had  there 

(a)  Park^  Ihs.  59U  (b)  9Ttmnf.  .186. 
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been  directed  was  set  aside :  but  it  is  also  a  question  for        )828. 
the  jury  whether  the  party  believed  the  fact  to  be  ma- 
terial.    But,  secondly,  supposing  the  materiality  to  have 
been  properly  referred  to  the  jury  in  this  case,  it  should 
have  also  been  lefl  to  them  to  say  whether  the  insurers  had 
not  information  aliunde  of  the  fact  omitted  by  the  phy- 
sicians.   In  Carter  v.  Boehm  (a).  Lord  Mansfield  says, 
'^  An  underwriter  cannot  insist  that  the  policy  is  void 
because  the  insured  did  not  tell  him  what  he  actually 
knew;  what  way  soever  he  came  to  the  knowledge." 
Now  it  appeared  in  evidence  that  the  private  commu- 
nication made  to  the  Union  Assurance  Company  bad 
been  delivered  over  to  the  Atlas^  and  In  that  the  duke's 
loss  of  speech  and  the  imbecility  of  his  mental  faculties 
were  mentioned.    Thirdly,  the  fact  of  the  duke^s  want 
of  mental  faculty  did  not  affect  his  apparent  bodily 
health ;  no  one  of  the  medical  witnesses  affected  to  say 
that  be  should  have  considered  the  risk  increased  on 
that  account,  and  taking  the  case  most  strongly  against 
the  assured,  he  warrants  a  state   of  apparent  bodily 
health.    Now  the  assured  need  not  mention  any  thing 
covered  by  the  warranty,  Haywood  v.  Rodgers  (b);  and 
had  such  a  warranty  been  expressed  in  this  case,  the 
question  for  the  jury  would  have  been,  whether  the 
party  was  in  a  reasonably  good  state  of  health,  and 
such  a  life  as  ought  to  be  insured  on  common  terms, 
Ross  ▼•  Bradshaw  (c),  and  the  jury  must  have  answered 
such  a  question  in  the  affirmative,    \fiayley  J.    In  Btife 
T.  Turner  {d[)^  it  appeared  that  the  plaintiff  was  possessed 
of  several  warehouses;  one  of  which  was  adjoining  to  a 


(a)  3  Bwrr.  1910.  (6)  4  Etaf^  590, 

[e)  t  W,  Bi.  812.  (ef)  0  TVrtuU.  338. 


boat- 
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1828«  boftt^milder's  skop.  A  fire  broke  o0t  iti  this  shop,  hint 
was  subdued  and  apparently  ex tingti»hed.>  The  plain-' 
tiff  knmedtttely  afterwards  sent  an  order  to  eiftct-'ati 
losoranoe  on  his  premises.  On  the  following  ni'ol*nin|^ 
tlie  fire  again  broke  out  at  the  boat'btrtldet^s,  and  c6h- 
sumed  the  plainttff^s  warehouses.  The  jury  acquitted 
die  plaintiff  of  any  fraud  or  dishonest  design,  bert 
thought  he  should  have  communicated  to  the  under^ 
writers  the  circumstance  of  the  fire  that  had  happened 
before  he  ordered  the  insurance;  and  because  he  did  not 
di»  so  returned  a  verdict  for  the  defendant,  and  the 
Court  afterwards  refused  to  grant  a  new  trial.}  The 
tepofti  does  not  state  on  what  ground  the  new  trial  'was 
lefuaed.  ^ 

r 

Lord  TentbrdBK  C.  J.  At  the  trial  before  me 
amongst  other  depositions  that  of  a  foreign  (ihystciatt 
mined  Siark  was  read,  wherein  be  stated  that  he  would 
bars  certified  that  the  duke  was  in  bodily  health,  but 
that  he  would  not  have  failed  to  observe  that  he  la- 
boured under  ah  inability  to  speak,  which  he  attributed 
to  a  paralytic  state  of  the  nerves  of  the  organs  of  speech. 
In  addition  to  this,  Mr.  Green^  a  surgeon,  stated,  that 
if  consulted  he  should  have  thought  it  right  to  medtiont 
the  state  of  the  duke's  mental  faculties;  wheredpod  I 
expressed  an  opinion  that  the  cause  was  at  an  end,  and 
said  that  I  should  direct  the  jury  to  find  for  die  de>- 
fendant  if  they  thought  the  plaintiff  had  failed  to  com-* 
muntcate  t^  the  insurers  any  material  cirbumstance 
within  his  knowledge.  The  only  question  now  is^ 
whether  that  direction  would  have  been  correct  or  not? 
At  the  time  of  the  trial  I  had  in  my  recollection,  al- 
though not  very  accurately,  the  case  of  Morrison  v* 

Mu^pratli 
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Musprati{a)i^  whiob  was  Iri^d  before  me  nt  Z#^iai^ 
By  the  profited  report  it  appears  that  m  April  1S26  aor 
insurance  was  effected  tipon  the  life  of  a  kdy,  who  at 
the  <9Dd  of  19^2  had  suffered  from  a  pulmonary  attack^ 
and  wa^  attended  by  a  surgeon.  In  March  1885  it 
medical  practitioner  who  had  known  her  for  some  yeara^ 
but  did  not  attend  her  during  that  illness,  was  sent  for 
to  ^Eamine  her  with  a  view  to  efiecting  the  insorance  in 
question ;  and  he  certified  that  she  was  in  good  bealthi 
In  1824  she  died  of  a  pulmonary  disease.  I  left  it  to 
the  jury  generally  to  say  whetliei*  any  misrepresentation 
had*' been  made;  and  the  jury  having, found  a  verdict 
for  the  plaintiff)  the  Court  of  Common  Fleas  gra&tcd 
a  new  trial,  on  the  ground  that  the  jury  ought  to  have 
been  called  upon  to  say  whether  it  was  material  for  the 
defendants  to  have  been  made  acquainted  with  the  iUoess 
of  the  lady  in  18^.  In  the  present -case,  the  insurance 
was  upon  the  Ufa  of  a  foreigner.  It  appeared  that  a 
previous  insurance  had  been  efiected  with  an  ofiice  that 
had  an  agent  abroad.  That  office  was  requested  td 
laake  a  further  insurance,  and  being  unwilling  to  do<fl<^ 
the  secretary  handed  over  to  the  defendant  the  certifr« 
cate  received  from  their  foreign  agent  If  that  had  dis*- 
tinctly  disclosed  the  fact  now  in  question,  I  am  not  pre-) 
pared  to  say  that  the  defendant  would  have  had  aajfi 
ground  of  complaint;  but  the  state  of  the  duke's  facukiea 
is  .not  i^istinctly  stated  in  that  certificate.  Then  it  ia 
said  that  the  party  as  not  bound  to  do  more  than  aaswep 
the  questions  pipposedy  unless  he  can  be- charged  with 
some  rrau4u|ent  coi^cealmefil.  Admitting  this  not  la 
fail  within  any  of  the  specific  questions,  which  is  not  by 


1898J 


IflHOniKiA 


I      I   ■ 
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1828.  any  means  clear,  still  the  general  question  pat  by  the 
office  requires  information  of  every  fact  which  any  rea- 

Likubmau 

ogainu  souable  man  would  think  material.  It  certainly  seems 
to  me  that  the  circumstances  proved  as  to  the  state  of 
the  Duke  oi  Saxe  Gothams  mental  iaculties  were  material; 
and,  upon  the  authority  of  the  cases  of  Morrison  ▼• 
Musprait  and  Bufe  v.  Iksmer,  I  think  I  should  not 
have  done  wrong  in  leaving  the  case  to  the  jury  in  the 
manner  proposed  at  the  trial. 

Bayley  J.  I  think  that  in  all  cases  of  insurance, 
whether  on  ships,  houses,  or  lives,  the  underwriter 
should  be  informed  of  every  material  circumstance 
within  the  knowledge  of  the  assured;  and  that  the 
proper  question  is.  Whether  any  particular  circum- 
stance was  in  ftct  material  ?  and  not  whether  the  party 
believed  it  to  be  so.  The  contrary  doctrine  would  lead 
to  frequent  suppression  of  information,  and  it  would 
often  be  extremely  difficult  to  shew  that  the  party 
Delecting  to  ^ve  the  information  thought  it  material. 
But  if  it  be  held  that  all  material  facts  must  be  dis- 
closed, it  will  be  the  interest  of  the  assured  to  moke  a 
full  and  fair  disclosure  of  all  the  information  within 
their  reach.  Besides  the  cases  already  mentioned,  there 
are  others  establishing  that  the  concealment  of  a  material 
fiu:t,  although  not  fraudulent,  is  sufficient  to  vitiate  a 
policy  on  a  ship.  On  these  grounds  and  authorities,  I 
am  of  opinion  that  the  proper  question  for  the  jury  was 
not  whether  the  party  believed  the  information  withheld 
to  be  material,  but  whether  it  was  in  &ct  material. 

LiTTLEDALB  J.  I  am  of  tfae  same  opioioiu  It  is  the 
duty  of  the  atoured  in  all  cases  to  disclose  all  malarial 

fiu^ts 
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facts  witiun  tbeir  knowledge.  la  ca^es  of  life  insurance  1828* 
certain  specific  questions  ar^  proposed  as  to  points 
af&cting  in  general  all  manldnd.  But  there  may  be 
also  circumstances  affecting  particular  individuals  which 
are  not  likely  to  be  known  to  the  assurers,  and  which 
liad  they  been  known  would  no  doubt  have  been  made 
the  subject  of  specific  enquiries.  The  general  question 
appears  to  have  been  proposed  in  order  to  meet  such 
cases,  and  I  think  the  question  on  such  a  policy  is  not 
whether  a  certain  individual  thought  a  particular  fact 
material,  but  whether  it  was  in  truth  material,  and  of 
that  the  jury  are  by  law  constituted  the  judges.  I 
therefore  think  the  proposed  direction  would  have  been 
right,  and  that  the  nonsuit  ought  not  to  be  disturbed. 

Rule  refused. 

The  Kino  against  The  Justices  of 
Lancashire,  (a) 

A  RULE  nisi  had  been  obtained  for  a  mandamus  to  By  the  itetnte 
the  justices  of  Lancashire^  commanding  them  to  «.  87.  a  right  of 
enter  continuances,  and  hear  an  appeal  against  an  order  I^^^^tdn^Les, 
of  two  justices,  whereby  they  appointed  the  inhabitants  ^^^^ 
of  the  township  of  MosUy  to  perform  a  certain  part  of  ^1^^^^^^ 
their  statute  work  upon  a  certain  turnpike  road  within  of  complaint 

Miies.     Xwo 

that  township,  and  that  a  certain  portion  of  the  money  jiutioet  having 

made  an  ordtr 
upon  tbo  surrejon  of  the  roads  in  a  township  to  perform  a  certain  part  of  the  statute 
duty  on  a  turnpike- road  running  through  the  township,  and  to  ;pay  to  die  surveyor 
of  that  read  a  certain  part  of  the  money  received  as  a  cotnposition  for  statute  duty :  Held, 
that  the  cause  of  complaint  did  not  arise  until  a  copy  of  the  order  in  writing  had  been 
wrved,  and  that  notioe  of  appeal  given  within  six  days  from  that  time  was  valid. 


(a)  ThiaeaaevvaahiBflanddeteiniiiMdat  the  tittiiigp  in  banc,  after 


Vol.  VIII.  Q  q  received 
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1828.        received  by  the  surveyors  of  the  highways  of  that  town- 

_-^-.         ship  as  a  composition  for  statute  work,  should  be  paid 

"f^     _  to  the  trustees  of  the  turnpike  road.     It  appeared  by 

Til9  JTiMllcef  Ok 

LAveAaoiu.  the  affidavits  that  a  list  of  persons  liable  to  do  statute 
work  or  compound  for  it  within  the  township  of  Mosle^ 
had  been  obtained  by  the  surveyor  of  the  turnpike  road, 
and  by  him  laid  before  two  justices,  in  pursuance  of  the 
4  G.  4.  c.  95.  s.  80.  {a) ;  that  notice  of  the  meeting  wa9 

given 

(a)  By  f.  80.  of  that  statute  it  is  enacted,  "  That  the  sunreyor  of  thi^ 
highways  for  erery  parish,  &c.  shall,  on  an  order  in  writing  made  by  the 
justices,  on  an  application  to  them  by  the  tnistees  or  commissioners  of  th^ 
turnpike  road,  and  delivered  Co  such  surrayor,  or  left  at  hif  last  dr  usuai 
place  of  abode,  bring  and  deliver,  within  ten  days  afterwards,  to  the  turnpike 
surveyor,  lists,  in  wiiting,  of  the  names  of  the  several  persons  who,  within 
fueh  parish,  ^c,  are  by  law  liable  to  do  statute  work,  or  to  the  payn<Mt 
of  money  in  lieu  of  or  as  a  composition  for  such  statute  work,  distiaguisli^ 
ing  the  nature  of  the  work  to  be  done,  and  also  the  amount  of  the  respec- 
tive sums  to  be  paid ;  and  the  turnpike  surveyor  having  received  such 
lists  shaUf  within  foorteen  days  aftcrwaidfly  give  a  notice  to  the  forreyor 
or  surveyors  of  the  highways  of  the  time,  when  such  lists  will  be  laid 
before  the  justices,  in  order  to  apportion  the  said  statute-duty,  and  at  the 
time  appointed  by  such  notice,  the  lists  shall  be  laid  before  the  justices  hf 
the  turnpike  surveyor,  in  the  presence  of  the  surveyor  of  the  highways 
(if  he  shall  attend),  and  the  said  justiees  shall  order  and  direct  the  sur- 
veyor or  sikrveyors  of  such  parishes,  &c.  respectively  to  pay  over  to  the 
tfosteei  or  comaissionen  such  proportion  of  the  composition  money  fo# 
statute  work,  as  they,  the  justices,  shall  think  proper,  and  at  such  time^^ 
as  the  justices  shall  direct;  and  in  case  the  surveyor  or  surveyors  of  the 
highway  shall  refuse  or  neglect  to  give  in  any  such  lists  as  aforesaid,  or 
ihaU  refuse  or  neglect  to  collect  or  pay  over  such  composition  monegr^ 
every  such  surveyor  so  offending  shall,  for  every  such  offence,  forfeit  and 
pay  any  sum  not  exceeding  lOL^* 

By  «.  87.  it  is  enacted,  *'  That  if  any  person  shall  think  hlmselT 
i^ggrieved  by  any  order^  judgment,  or  detennination  made  by  any  justioo 
or  justices  of  the  peace,  &c.  in  pursuance  of  this  act  (ezcepfe  where  tbo, 
order*  judgment,  &C  are  hereby  declared  to  be  final,  and  except  under 
the  particular  drcumstanees  JiereinafWr  mentioned),  such  person  nay  i^ 
peal  to  the  jusu'ces  at  the  next  general  or  quarter  sessiooa  of  the  peaco  ta 
be  held  for  the  county,  &c.  wherein  the  cause  ol  potoplaiat  shall  arinb 
such  appellant  first  giving  to  such  juctice,  &c.  by  whose  act  niicb  f^nof^ 
shall  think  himself  aggrieved,  notice  in  writing  of  his  iaitiDtioit'  to  brlAg 

such 
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given  to  the  surveyors  of  the  township  who  attended  on        1828. 
the  5th  of  Marchj  when  the  justices  expressed  their 
determination  to  make  the  order  in  question.    On  the 


'TheEjHo 


TbeJnatkei'of 

1 0th  a  copy  of  the  order  was  served  on  the  surveyors  LAvcAmm. 
of  the  township,  who  on  the  14th  gave  notice  of  appeal, 
and  entered  into  the  recognizance  required  by  the  sta- 
tute. At  the  sessions,  when  the  appeal  came  on  to  be 
heard,  it  was  objected  for  the  respondents,  that  the  notice 
of  appeal  was  too  late,  the  statute  4  G.  4.  c.  95.  s»  87. 
requiring  the  notice  to  be  given  within  six  days  after 
the  cause  of  complaint  shall  arise ;  that  the  cause  of 
compliant  in  this  case  was  the  order  of  justices  made 
on  the  5th  of  March,  and  that  consequently  the  notice 
of  ifipeal  given  on  the  14th  was  too  late.  Upon  this 
objection  the  appeal  was  dismissed. 

Armstrong  shewed  causey  and  contended  that  the  con- 
struction of  this  statute  ought  to  follow  that  upon  the 
Id  G.  3.  c.  78.  In  Rex  v.  The  Justices  of  Pembroke* 
shire  {a\  it  appeared  that  under  the  nineteenth  sec- 
tion of  that  act  an  order  had  been  made,  and  a  highway 
bad  been  stopped  up  under  it.  A  sessions  intervened 
between  the  order  and  the  actual  stopping  up  of  the 
highway,  and  the  Court  held  that  the  appeal  should 
have  been  to  the  next  sessions  after  the  making  of  the 
order,  and  that  an  appeal  to  the  next  sessions  after  the 


raoh  appMly  and  Uw  matter  thereof,  within  nx  dayi  after  the  cause  of  sudi 
complaint  shall  arise,  and  within  tbar  days  after  such  notice,  entering  into 
vseognisanee  before  some  justice  of  the  peace,  with  two  sufficient  sureties, 
eonditioned  to  try  such  appeal  at,  and  abide  the  order  of,  and  pay 
stlch  costs  as  shall  be  awarded  by  the  Justices  at  such  general  or  quarter 
aessloni,  and  also  to  pay  the  penalty  or  forfeiture  in  case  the  oonyiction 
ihouki  be  affirmed.** 
(a)  9SaMtf%l5. 

Q  q  2  road 
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ItfB;       road  was  stopped  up  was  too  late.    And  in  Rex  v.  J%e 

JusHces  of  Stqffbrdshire  (6)»  it  was  held  that  the  appeal 

should  be  to  the  next  sessions  after  the  making  of  the 

<  order,  without  reference  to  the  time  of  giving  notice 

of  the  order. 

Ccliman  contrik.  The  case  of  Bex  v.  The  Justices  cf 
SUrffbrdAire  proceeded  upon  the  peculiar  wording  of 
the  statute  ISG.S*  c.  78*  which  limited  the  appeal  to 
the  next  sessions  <*  after  the  order  made/'  Here  the 
notice  of  appeal  is  to  be  given  **  within  six  days  after 
the  cause  of  complaint  shall  arise."  Now  there  could  be 
fio  cause  of  complaint  unUl  the  order  was  served,  for 
until  then  no  proceeding  could  be  taken  upon  it.  Rex 
T.  The  Justices  of  Deoon  (a)  is  very  like  this;  there  an 
appeal  was  given  in  similar  terms ;  a  distress  warrant 
was  issued,  under  which  the  parties'  goods  were  seized ; 
and  it  was  held,  that  the  cause  of  complaint  was  the 
seizure  of  the  goods,  not  the  granting  of  the  warrant. 
Besides,  in  die  present  case^  the  appellant  was  bound 
to  state  the  matter  of  his  appeal,  which  he  could 
not  do  until  he  had  been  served  with  a  copy  of  the 
order. 

Batlet  J.  I  thmk  that  the  rule  for  the  mandamus 
must  be  made  absolute.  It  appears  to  me  that  the  order 
of  the  magistrates  was  not  complete  until  the  party  was 
in  possession  of  the  order,  and  that  the  cause  of  com- 
plaint arose  when  that  order  was  served.  In  pro- 
ceeding mider  the  statute  in  question  the  list  of  persons 

(a)  S  BaU^  151.  (6)  \M.4i&  4U. 

liable 
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liable  to  statute  dnty  is  first  to  be  obtained,  a  time  ia       ISt^* 
fixed  for  a  meeting,  and  then  the  surveyor  of  the  town»     ,^ 
ship  is  to  have  notice  to  attend.    At  the  meeting  the 


list  is  to  be  laid  before  the  justices  in  the  presence  of  the.  Lm 
surveyor,  *^  if  he  shall  attend,"  but  he  is  not  bound  to 
attend.  Then  the  justices  may  make  an  order  for  the 
performance  of  statute  duty,  &c.  But  they  are  not 
bound  to  order  that  every  man  liable  to  the  perfbrmano^ 
of  statute  duty  shall  do  it  on  the  turnpike  road.  They 
may  order  certain  persons  to  do  it,  and  fix^m  the  nature 
of  the  thing  that  order  must  be  in  writing,  as  it  would 
be  impossible  for  the  surveyor  to  keep  it  in  his  mind^ 
In  addition  to  this,  the  justices  have  power  to  order  the 
composition  money  to  be  paid  over  at  any  '*  time  or, 
times."  Here,  although  the  proportion  to  be  paid  was 
verbally  fixed,  nothing  was  said  as  to  the  time  of  pay^ 
ment;  and,  therefore,  the  order  was  not  complete;  nor 
could  it  be  complete  until  served  upon  the  party  to  be. 
bound  by  it  Parties  are  often  present  in  this  Court 
when  rules  are  pronounced,  but  they  are  not  bound  to 
take  notice  of  them  until  they  are  served.  The  appeal 
clause  in  this  act  plainly  contemplates  that  the  ord&t  and 
direction  shall  be  communicated  to  the  party,  for  he  ia 
to  give  notice  of  the  ground  and  matter  of  his  appeal, 
which  he  could  not  otherwise  do.  Agam,  the  statute 
does  not  make  it  imperative  on  the  surveyor  of  the  town* 
ship  roads  to  attend  before  the  magistrates ;  if  he  doea 
not,  of  course  the  order  must  be  served ;  and  it  is  very 
desirable  to  have  one  uniform  course  of  practice,  whfr» 
ther  the  surveyor  does  or  does  not  attend.  Upon  these 
grounds  it  appears  to  me  that  the  notice  of  appeal  being 
given  within  six  days  after  the  order  in  writing  was 

Q  q  3  served. 
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1SS8.*      served,  was  in  good  time ;  and  that  the  role  for  a  man-' 
_    ^  damus  must  be  abaolute. 

offinnU 
The  Justices  of 

l^AMCASHui.        HoLROYD  and  Littledale  Jib*  conourred. 

Rule  abaolute* 


TAtfTKiflty,        Crowder  and  Another  against  P.  Long,  Gent, 

November  IStD.  ^ 

one,  &c. 


A  fieri  facias        A  SSUMPSIT  for  money  had  and  received.     Plea, 

Issued  against      xJl 

the  goods  of  ^.  general  issue.     At  the  trial  before    Lord  Ten- 

The  goods  were  .    ,  ^       • 

seized  by  the  terden  C.  J.,  at  the  Ixmdon  sittings  after  last  term,  the 
exectttioD  ere-  following  appeared  to  be  the  facts  of  the  case :  In  1825 
the'bdIUfi'to  ^^^  plaintiffs  were  sheriffs  of  London.  The  defendant 
Se'dStcTron"'  ^^  ^"  attorney,  and  in  November  in  that  year,  one 
sepdngtUthe    Jj^xmley  was  indebted  to  him  in  a  large  sum.     RawUy 

might  return  at  *^  . 

any  tune  and      also  had  a  creditor  of  the  name  of  RoundSf  and  having 

sell  the  goods. 

The  bailiff  ac-  been   pressed    for  payment,    consulted   the  defendant 

up  possession,  Lo^  professionally  on  the  subject.     The  defendant  ad- 

of  some  months  vised  BxmUy  to  execute  to  him,  the  defendant,  a  war- 

n^oeofsde  ^^"^  ^^  attorney  to   confess   judgment;   and,   at  the 

foreSTsale^*"  defendant's  suggestion,  one  Jackson,  an  attorney,  was 

another  fim  employed   to  prepare   the   warrant  of  attorney.      On 

facias  issued  at 

the  suit  of  a       the  18  til  of  November^   Rondey  executed  the  warrant 

aeoond  creditor. 

To  that  writ  of  attorney  for  securing  the  sum  of  4*47/*  9s.,  and  on 
turned  nulla      the  same  day  judgment  was  entered  up,  and  a  writ 

bona.    The 
second  creditor 

brought  an  action  for  a  false  return,  and  recotered  the  value  of  the  debtor's  goods  against 
the  sheriff.  The  sheriff,  baring  previously  paid  the  value  of  such  goods  to  the  creditor 
under  the  first  fi.  fa.,  brought  an  action  to  recover  from  bim  that  money .-  Held,  that  he 
was  entitled  to  recover  the  same,  unless  it  were  shewn  by  the  defendant  that  at  the  time 
when  the  sheriff  made  the  payment  he  was  acquainted  with  the  fact  of  the  misconduct  of 
his  officer,  and  that,  as  betvraen  the  sheriff  and  the  execution  creditor,  the  Mt  of  the  bailiff 
was  not  to  be  considered  the  act  of  the  sheriff,  so  as  to  fix  the  latter  with  knowledge  of  the 
misconduct  of  his  officer. 

of 
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o£  fi.  fiu  isBiied  agaiost  the. goods  of  Hawkyi  return*  ISfiS. 
able  on  Monday  next  after  fifteen  days  of  St.>MariinM 
The  writ  was  delivered  to  one  Denham^  an  officer  of  the 
plaintiffs,  and  he  by  vlriue  of  that  writ  seized  the  goods 
if  Bamlof.  On  the  26th  of  November  1825,  Jackson 
directed  Denhamj  on  payment  of  the  sheriff's  poundage 
and  officer's  fees,  to  discharge  the  goods  of  Bawley  taken 
in  execution,  and  leave  the  warrant  in  the  hands  of  one 
Wood.  Wood  was  a  servant  of  Bcndey.  IBjondey  signed 
a  consent  in  writing  that  the  plaintiffs  and  their  officer 
might  hold  possession  of  his  goods,  and  that  they  might 
continue  in  such  possession  or  re-enter  after  the  writ  was 
returnable,  and  that  they  might  sell  on  the  premises,  and 
that  he  would  pay  all  expences  attending  the  sale.  On  the 
26th  of  Naoember  the  execution  was  withdrawn,  and  on 
the  13th  of  December  Bovsiey  paid  the  sheriff's  poundage 
to  Denham.  In  Hilary  term,  1826,  Long^  the  defendant, 
ruled  the  plaintiffs  to  return  the  writ,  and  they  returned 
that  the  goods  remained  in  their  hands  unsold  for  want 
of  buyers.  In  May  1826  Long  directed  the  officer  to 
proceed  to  a  sale  of  the  goods,  and  on  the  26th  of  that 
month  notice  of  the  intended  sale  was  published,  and 
on  the  27th  Bowley^s  goods  were  sold.  In  that  month 
another  fi.  fa«,  at  the  suit  of  one  T,  Wade^  was  issued 
against  the  goods  of  HomiLey^  and  delivered  to  the  plain- 
tiffs to  be  executed.  In  Jtiy^  after  the  sale  of  the  goods, 
and  whilst  the  proceeds  remained  in  the  hands  of  the 
plaindffs.  Wade  gave  notice  to  them  not  to  pay  over  the 
proceeds  of  the  sale  to  the  defendant  Ijong.  The  plain- 
tiffs then  requested  Ijong  to  indemnify  them,  which  he 
refused  to  do.  In  Naoember  1826,  the  piaintiffis  paid 
over  to  the  defendant  200/.,  being  the  proceeds  of  the 
sale,  and  returned  nulla  bona  to  the  fi.  fa.  issued  at  the 

Q  q  4  suit 
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l^^i     siAt^iWiide*   'Th«  latter  braogfait  «n  action  again^  Uie 
" "    -      pla&ili& Jkv< ft  £dse j^torot  wd i^eoviered agaidafeth^ 

^afi9M(  a.%V0rdiet  fi>r  200L;  ^i»d  they  paid  Wade  the  doAiagea 
aod  ;95A:£Nr  iMiBs.  .  The  preaent  action  was  brought  by 
tliel phlntiffi  .to  recover  fiom  die  defendant  the  i}6o^ 
w^oh  they  had  paid  him  aa  the  prooeeda  of  the  good% 
m(ti96l^  the  ooBta  .htoiurred  in  the  action  brou^t  against 
Hmn  \^.  Wade.  It  was  objeeted  that  the  plaintift  ware 
npt  mtid^d  U>  r^oover»  because  they  must  have  paid 
the  money  to  the  defendant  with  a  full  knowledge  of  all 
the  &cts.  First,  it  was  clear  that  Denkam  was  ac- 
qoaintod  mth  the  faet  of  the  execution  having  been 
w^<|mw%  and  4t  oouid  not. be  doubted  that  he  had 
conmimi^ted  that  £uBt  to  the  {daintiffi,  bis  em{doyers« 
Bat,  i.seqondlys^  assunuag  that  he  had  not  done  so,  still 
ia  point  of  liiw>  the  plaiJiliffs  must  be  taken  to  have 
known. every  thing  that  their  officer  knew;  for  the  act 
oC  the  officer  is  the  act  of  the  sheriff,,  and  the  knowledge 
of.tbe  cfflicer  that  of  the  sheriff.  The  fact,  thereibre^  of 
the.eaEftcution  having  been  withdrawn  with  the  assent  of 
the  defendant,  must  be  taken  to  have  been  known  to  the 
{^aiat&fis  at  the  time  when  they  made  the  payment  to 
the  defendant  Lotd  Tenierden  C.  J.  told  the  jury  that 
in  :poJot  of  law  it  was  not  competent  to  a  creditor  to  put 
in  an  execution)  withdraw  it,  and  afterwards  renew  it 
When  the  execution  was  withdrawn  by  Ijmg  there  was 
1^1  end  of  it  Wade  became  entitled  to  recover  against 
the  sheriff  by  reason  of  the  defendantfs  execution  having 
been  withdrawn  with  his  assent  It  was  true  that  if  a 
man  pays  money  with  a  full  knowledge  of  all  the  facts, 
he  cannot  recover  it  back  again.  The  question  for  the 
jury  was,  whether  the  plaintiffs  at  the  time  when  they 
made  the  payment  to  the  defendant  weoe  acquainted 

with 
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with  die  fact  of  the  execution  having  been  withdrawn  1B98. 
by  the  authority  of  the  defendant  Denham  undoubtedly  <^— - 
knew  ^t  &ct,  and,  generally  speaking,  the  sherifis  are  ^"^ 
liable  for  all  acts  done  by  the  officer  by  their  authorityt 
but  not  for  act$  done  without  their  authority  at  the 
request  of  an  execution  creditor.  He  directed  the  jury 
to  find  for  the  defendant,  if  they  thought  that  the  sherifis 
knew  every  thing  the  officer  knew ;  but  if  not,  for  the 
plaintiffi.  The  jury  having  found  for  the  plaintifis, 
damages  186/., 

Joshua  Evans  now  moved  for  a  new  trial.  Assuming 
that  the  present  action  is  the  action  of  the  sheriffi'  officer, 
it  is  quite  clear  that  he  cannot  recover  back  this  money. 
It  was  hb  duty  to  have  continued  in  possession,  and  he 
ought  to  have  known  tliat  that  was  his  duty.  At  all 
events,  he  knew  all  the  facts  of  the  case,  and  havmg 
paid  the  money  with  full  knowledge  of  those  fiicts,  he 
cannot  recover  it  back,  Brisbane  v.  Da€res{a\  Andrew  v. 
Hancock {b\  Bramstonx. Robins {c\  MilnesY*  Duncan (d)j 
Sharing  v.  Greenwood  {e).  Secondly,  supposing  this  to 
be  the  action  of  the  sheri£fs,  and  not  that  of  their  officer, 
thqr  cannot  recover.  It  is  an  established  rule  that  for  all 
civil  purposes  the  act  of  the  bailiff  is  the  act  of  the  sherifl^ 
Wooigate  v.  KnatchbuU  (/),  PedieU  v.  Laytm  (g),  Tyte  v. 
Glade  (A),  ParroU  v.  Mimfard  (t),  Stwrmy  v.  SmUh  (Ar).  So 
if  upon  a  fi.  fa.  against  A.  a  bailiff  takes  the  goods  of  B^ 
trespass  lies  against  the  sberifl^  Ackworih  v.£niipe(/);  and 

(a)  5  7aiitU.  143.  (6)  1  Brod,  ^  J9.87. 

(e)  4  mng,  11.  (ef)  S  J9. 4  C  677. 

(0)  4J9.4>aS8I.  (/)  2r.  JZ.  I5I. 

(g)  2  r.  jB.  712.  (/O  7  T.  Jl.  267. 

(0  2  Etp.  585.  {jc)   1 1  £ajl,  25. 
(/)  2)oiig.  40. 

in 
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'^"'"'^      ')6bk0  upo&  the  ^eiiff  Bud'  hb  bffi^er  -as  ifot  pei^fi^^' 
«)}Miit(       ^S6  llri^  dkelntt'iB  liable  if  im  offiter  does  not  aitei»l-B 


^persKm  dgainst  whoim  a  writ  1ms  ksrtiedi  JfMM  ^*  Iflf&lii^^). 
^So  an  averment  that  O.  and  R,  became  bailr  at  ^tte  n- 
Xijaest  of  the  sheriff,  is  satisfied  by  proving  diatitbey 
became  bail  at  the  request  of  the  bailiff.  IBat/ley  J.  If 
the  execution  creditor  authorise  the  '  bailiff  to  deviate 
'frotti  his  daty,  and  the  sheriff  be  th^eby  damnified, 
may  not  tke  execution  creditor  be  liable  for  iStie  damage 
'6o  occasioned  by  that  breach  of  doty  so  induced  by 
kis  act?  Is  not  sudi  act  of  the  baili£^  as  between  the 
sheriff  and  the  execntion  creditor,  to  be  considered  the 
act  of  the  latter  ?  It  is  done  by  his  authority.]  The 
general  rule  isy  that  the  act  of  the  bailiff  is  the  act  of  the 
aheriff.  The  ktter,  therefore,  must  be  taken  to  have 
been  cognizant  of  the  misconduct  of  the  officer,  and  to 
have  paid  this  money  to  the  defendant  with  full  know- 
ledge of  all  the  fecte  of  the  ^»se. 

-  tx>td  Tentceobn  C.  JC  I  should  be  sorry  to  break 
in  upon  the  general  rule  which  applies  in  actions  brought 
against  a  sheriff  for  breach  of  his  duty  in  executing  pro* 
cess,  that  the  act  of  the  bailiff  is  the  aet  of  (he  sberiS 
But  Ithink  that^  tinder  the  circumstances  of  this  case^ 
the  act  of  the  officer  is  not^  as  between  the  ^eriffii  and 
the  defendant,  to  be  considered  the  act  of  the  dieriffs. 
The  sheriffs  have  already  been  made  answerable  for  the 
misconduct  of  their  officer  in  the  actk>tt  brought  against 
them  by  Wade  for  a  &Ise  return*  Tlie  return  of  nulla 
bona  made  by  the  sheriffs  in  that  ease  would  have  been 

(a)3mU,S\1.  (A)  lOinijp^.ass, 

proper 
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IMPDper  if  the  e^q^uiioii  d.  tbe  preempt  defiaAdnot,  had      M%9* 

\Mmh  m  fcofCQ  at  the  tim^ifbui  the  writ  isfiMd:  at-the      ;;:; 

.suit  of  i^^ic2^/  bat  tbi»  defeqdaotfs  exeomioA  wa9  net  figms^ 
then  in  foroe^  becai^e  the  officer  bad  improperly  quitted 
posseasioD,  aod  upoA  that  ground  Wade  recovered  froia 
the  present  plaintiffs  the  value  of  the  goods  seized,  by 
the  sberi&  The  quesjtioa.whiqh  arose  inddentaUy  in 
that  ease  waS)  whether  Denham  bad  been  guilty  of  mi»- 
condttct ;  and  in  the  result  it  was  found  that  he  had. 
The  question  now  is  very  diffarept  .It  appeared  that 
the  act  of  the  officer  was  done  without  the  knowledge 
of  the  sberiffi,  but  with  the  full  knowledge  and  assent 
of  tbe  defiuidant ;  and  that  the  sheriffi  were  eompdled 
in  consequence  of  that  misconduct  of  the  officer  so 
authorised  by  the  defendant^  to  pay  to  a  third  person 
the  value  of  those  very  goods^  which  they  bad  already 
paid  to  the  defendant.  Now  it  is  quite  dear  that  the 
aheriffi  are  entitled  to  recover  the  nKwey  so  paid  to  the 
defendant,  unless  at  the  time  when  suoh.  payment  was 
made  they  were  acquainted  with  the  fact  of  the  mis- 
conduct of  their  officer.  I  think  that  as  between  these 
parties,  the  act  of  the  officer  b  not  to  be  considered  the 
act  of  tbe  sheriffi,  so  as  to  make  tbe  latter  by  im- 
pUcaiUm  parties  to  tbe  misconduct  of  tbe  officer;  but 
that  it  was  incumbent  upon  the  defendant  to  shew  that 
the  sberifib  bad  actual  knowledge  at  the  time  when  they 
made  that  payment 

A 

Batlev  J.  Aocovduig  to  the  general  nde^  the  act  of 
the  officer  is,  in  poiat  of  laiw,  the  act  of  the  sheriff.  Bat 
tbe  present  case  is  an  el6cq>tion  to  that  rule*  If  the 
officer  be  guilty  of  misconduct,  and  that  misconduct  is 
produced  by  the  act  of  tbe  execution  creditor,  it  is  not 

competent 
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l.|^r      cpQ>{KSbeot  to  the  latter  to  say  that  the  apt  of  the  officer 

'■ ■      dome  in  breach  of  his  duty  to  the  sherU^  and  induced 

tymM.,  by  the  eioecutioQ  creditor,  is  the  act  of  the  sheriff*  The 
facts  of  this  case  are»  an  e;B;ecution  issued,  at  the  suit  of 
the  present  defendant  against  BcwUy.  That  execution, 
f^r  any  thing  the  sheriff  knew,  was  an  htnest  execution. 
It  was  the  duty  of  the  officer,  as  between  himself  and  the 
sherifl^  to  seize  the  goods  of  the  debtor,  and  sdl  them. 
But  the  present  defendant  (the  execution  creditor)  de- 
sired the  officer  not  to  sell,  but  to  go  out  of  possession, 
and  he  did  go  out  of  possession.  That  was  misconduct 
in  the  sherifiy'  officer,  but  who  induced  that  misconduct? 
The  present  defendant  The  sheriff  was  not  privy  to  iU 
That  being  so,  it  would  be  contrary  to  all  principle  to 
pjermit  the  defendant  to  say  that  that  was  the  act  of  the 
sheriff.  In  Miry  the  officer  re-enters,  and  is  directed  by  the 
defendant  to  sell  the  goods-  But  in  that  month  another . 
execution  issued  at  the  suit  of  JVade^  and  he  insisted 
that  the  goods  of  the  debtor  were  his.  The  sheriff  re- 
tarned  nulla  bona  to  fVad^s  writ,  and  he  brought  an 
action  against  the  sheriff  for  a  fabe  return,  to  try 
the  validity  of  Lan^s  execution.  The  question  ii^ 
that  action  was,  whether  Lang  or  fVade  was  entiUed  to 
the  preference.  It  was  decided,  that  Wade  was  entitled, 
to  the  preference.  Then,  in  consequence  of  the  mis- 
conduct of  the  officer,  so  induced  by  Zxm^,  the  sheriff 
was  compelled  to  pay  Wade  the  value  of  the  goods  which 
he  had  previously  paid  to  Long.  Considering  that 
there  was  collusion  between  Long  and  the  officer,  the 
sheriff  ought  not  to  be  compelled  to  pay  the  value  of 
the  debtor's  goods  to  both  the  creditors.  I  think,  con- 
sidering this  as  the  action  of  the  sherifis,  they  are  en- 
titled to  recover  the  money  which  Long  ought  never  to 

have 
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have  received.    If  it  cottid  be  she#n  to  be  die  actidii  Of' 
the  officer,  tfien,  perhaps,  die  rule  in  pari  condidoAe 
melior  est  condido  possideiitis  wooTd  prevail.    Bat  bere 
the  money  was  paid  by  the  sheriff  to  the  defendant 

LiTTLXDALE  J.  I  am  not  disposed  to  break  in  ttpoh 
the  rule  diat  die  act  of  the  officer  must,  in  point  of  law, 
be  considered  the  act  of  the  sheriff.  But  we  shall  not 
break  in  upon  that  rule  by  our  decision  in  diis  case. 
The  rule  is,  that  the  act  of  the  officer,  in  execution  of 
the  authority  received  from  the  sheriff,  is  the  act  of  the 
sheriff  But  here  die  act  done  by  the  officer,  was  an 
act  done,  not  in  pursuance,  but  in  direct  contravention  o^ 
that  authority ;  for  the  officer  had  audiority  from  die  sheriff 
to  seize  and  sell  the  goods  of  die  debtor,  but  he  seized,  and 
then  gave  up  possession,  and  the  sheriffwas  thereby  com- 
pelled to  pay  the  value  of  the  goods  scSfsed  to  WdJUf. 
The  sheriff,  at  the  dole  when  he  paid  the  value  of  the 
goods  to  the  defendant,  had  no  knowledge  of  die  mnr- 
oondnet  of  his  officer.  That  misconduct  was  induced 
by  the  act  of  the  defendant.  As  between  the  sheriiJ^ 
and  the  defendant,  therefore,  the  act  of  die  officer  by 
which  the  sheriff  has  been  damnified,  wat  the  act  of  the 
defendant,  and  not  of  die  sheriff^ 

Rule  fieftised. 


OkowiMrti' 


See  Cooky.  Talmtr,  6^.  4- C739. 
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i^MiAiy,  Doe  on  the  demise  of  Lidgbird  agamstljAwaovi 

and  Another. 

A  fine  was  E^JECTMENT  fef  luds  ill  <b^  county  ot  10>nl    At 
in /Ti^  term,  tii«  trifti  bdolre  Lord    Tenttrdm  C;  J.,'  ^t  Ai 

i?.^cUimed*o  SttttJittfer'  fiSftiz^  fof  the  coftnty  of  Ktnt^  lW8,'thefol* 

Sc^'^ero  l^'**og  appeartd  lo  be  the  iacts  of  the  c^se!  — Th* 

^v^Tdk^kU  ^**®*'  ^^  *^  ptftSntfff  claimed  the  premises  in  qufestfen  «s 

ing  to  try,  hlSfTUt  iBm^R-onM  LidMrd^  who  died  in  October  1 820,' 

whether  J,  or  -o         ' 

^.  w«s  heir  at  sldsed'df  th<»-  pfcjuih^  ill  cftti^iott;  the  ddend&nt,  tts  de«' 

law,  it  was 

agreed  that  the  visee^  of  HoUfj  WtU^i  ftod  the  quesftion  opM  the  men(^ 

paidintoabank-  WAS, 'whether  tlxelessor  of  the  plaintiff,  or  Htmy  WtUSt^y 

Se'ewntof  one  wte  the  heir  BtHiw  of  Fr&nds  Lidgbird.    The  lessor  irf 

Tht^u""^  the  plaindff  having  proved  his  pedigree^  ^nd  thereby 

decided  in  f*.  ofitaHished  thae  he  wasr  the  heir  at  law  of  F.  Lidgbirdy 

▼our  of  ^.  la  -^         » 

1883,  and  ibe  jfee  defendant  sel  Up  a  fine  levied  by  Henry  Wilding  hi 

rent  paid  into  ^  ^  J^  •& 

the  banker's  was  MUdfy  term  1821,  with  proclamations  made  in  di^t  and 

then  paid  o?er 

tohfan.    It  in-  the  three  ibliowing  terms;  and  in  order  to  shew  that 

jear*s  rent  doe  HeHTjf  Wildings  the  party  levying  the  fine,  was  at  that' 

onOiel^th'of  tifiieseised  of  fltn  estate  of  freehold  in  the  premises  in 

Heid*iL^L^ '  qo^stion,  provedthat  Wilding,  in  April  1821,  having  dis- 

^^^^T!*'  u.  traitted  upon  the  tenant  of  the  premises  in  question  for  half 

brought  subse-  *  r  i 

qnentlj  on  the  a  year's  rent^  due  at  Lady  day  1 821 ,  the  tenant  replevied ; 

demise  of  J?.) 

In  which  he  a&d  there  being  oth^  actions  depend&ig  between  f¥ilding 

•noceeded  in 

siiewing  Uiat  and  otheT  tenants  of  lands,  of  wfaidi  F.  Lidgbird  died 

law  of  c,  that  scised,  in  which  it  was  intended  ixr  try  the  question,' 

inffiimy^m  Whether  the  lessor  of  the  plaintifl^  or  Wilding  was  the 

l^'iZ^Z^,  ^eJr  at  law  of  the  person  last  seised,  it  was  agreed 

"^^"thatth  hetween  the  respective  attomies  that  one  cause  only 

fine  did  not  sliould  be  tried,  and  that  the  renta  slkmid^  be  paid  into 

operate  as  a  *  , 

bar  to  the  eject-  a  banker's 

ment. 


a  banker's  to  abide  the  event  of  that  cause.     In  pur-        18C8i 

suance  of  that  agreement,  the  half  year's  rent,  due  at       * 

Ididy-day   1821,    was,   in   March    1822,   paid    into   a       Lioobird 

banker's,. and  It  was  agreed  that|  it  should  remain  there      Lawiqit,   , 

until  after  the  trial  of  the  cause,  and  then  be  paid  to         ' 

WUdingf  the  defendant,  in  replevin,  in  case  a  verdict 

should  be  found  for  hiin»  or  otherwise  to  the  plaint}fl| 

That  cause  was  tried  at  the  Sunmer  asaizes^  18Sdi  and 

a  verdict  was  found  for  the  defendant,  and .  the  rent  malf 

then  paid  over  to  "^the  executors  qf  WiUdt^^  he  having 

died  in  Jthe  meantime.    It  wa&  insisted,  oa  the  part  of 

the  defendants,  that  as  the  rent  which  became  due  on. 

the  25th  March  1821  had  been  paid  to  the  executors  oC 

JVildlngy  he  must  be  taken'  to  have  been  seised  of  a 

freehold  by  relation,  from  the  tune  of  the  death  of  F*. 

Idd^Urd  in  Octob€r  1820,  aad«  conseqQentljr^  thai  Jm 

was  so  seised  in  HUary  term  l^Sl^  when  the  fiae.wa$i 

levied,  and  that  an  entry  ought}  therefore^  to  have  been. 

made  to  avoid  it    The  counsel  on  the  other  side  relied. 

upon  Lord  Tf/wnsend  v.  Ashe  (a)  as  an  antbor^y  to  Aev 

that  a  fine  levied  before  any  receipt  of  rent,  by  a  person 

who  had  taken  possession  by  wrong,  has  no  effiac^anCk 

that  perception  of  the  rent,  afiter  the  levying  of  the  6n^ 

though  for  a  period  .antecedent  to  the  £ne^.  was*  no- 

evidenoe  of  a  seisin,  even  at  the  time  when- that  ;reQi 

became  due«    Lord  TaUerd£n  C.  J.  was  of  opinion,  that, 

Wildtngf  not  hanging  actually  received  any  rent  al  die 

time  when  the  fine  waa  levied^  had  no  seisin*    A.  verdifll. 

having  been  found  ^r  ibe  lessor  of  (he  plaint^, 

Sir  James  Scarlett^  on   a  former  day  in  the  term, 
moved   for  a  new  trial.     It  is  clear  that  if  Wildipg 

fy)  5JUk*59$4  tiMt9(  ittfly  «mfft«d  Is  CtMUer  DT^.  tit  95.  A  5.  «cM« 
▼oIt.  121. 

had 
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1828.  had  received  the  rent  of  the  premises  in  quesdon 
^  ^  at  the  time  when  he  levied  the  fin&  he  would  have 
XioQBifto  had  a  sufficient  seisin.  Lord  Tawnsend  v.  Athe{ay 
Lawioit,  Now  he  ultimately  did  receive  the  half-year's  rent  which 
accrued  due  at  Lady^day  1821.  F,  Lidgbird  died  in 
October  1820.  The  rent  received  at  Lady-day  1821 
was  in  respect  of  the  preceding  half-year.  The  pay- 
ment of  that  rent  to  him  was  an  acknowledgment  by  the 
tenant  of  a  right  in  him  accruing  at  the  death  of  F, 
Udgbird.  The  perception  of  that  rent  by  him  was 
evidence  of  a  seisin  in  him  commencing  in  October  1820 
when  F.  Lidgbird  died.  If  that  be  so^  Wilding  was  seised 
in  Hilary  term  1821  when  the  fine  was  levied.  Iii  Doe 
on  the  demise  of  OAom  v.  Spencer  (ft)  Lord  EUenborougk 
mtimated)  that  the  receipt  of  rent  due  after  a  fine  levied 
fi>r  a  period  antecedent  to  such  fine,  was  primi  fiuue 
evidence  of  the  part/s  possession  of  the  premises  by  his 
tenant  during  the  period  for  which  the  rent  was  received. 

Cur»  adv.  tmlL 

Lord  Tbnterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  The  case  of  Lord  Townsend  v.  Ashe 
was  cited  at  the  trial  to  shew  that  the  fine,  under  the 
peculiar  circumstances  of  this  case,  did  not  operate^ 
because  the  party  who  levied  it  had  not  then  any  seisin ; 
and  diat  case  seems  to  be  in  point  There  the  fines  were 
levied  of  shares  in  the  New  River ^  in  Hilary  term,  1783. 
At  that  time  the  parties  who  levied  the  fine  had  not  re- 
ceived any  profits  of  those  shares,  but  on  the  28d 
February  1783  they  received  firom  The  New  Biver  Com" 
pany  the  first  payment,  nahich  was  due  on  the  25th 
December  preceding^  and  they  afterwards    continued 

(«}  9Atk.  53$.  (k)  1 1  Sati,  491b 

receivbg 
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receiving  the  rents  till  1740.    It  was  contended,  that  as        182B. 
no  profits  bad  been  received  till  after  the  fine  levied,      ^     , 

*  Doz  aem. 

there  was  no  dbseisin,  and,  consequently,'  that  the  fine  LiMttRo 
did  not  operate.  To  thb  it  was  answered,  that  the  first  ' «  Lai^jov. 
payment,  though  not  received  till  February^  was  due  at 
Christmas^  and  that  the  receipt  should  relate  to  the  time 
when  the  money  was  due.  Upon  this  point  Lord 
Hardmcke  said :  ^^  The  answer  given  on  the  plaintiffs' 
part  wasy  that  no  rent  was  received  by  the  defendants 
till  after  the  fines  levied ;  and  this  I  think  a  full  answer, 
for,  till  then,  there  could  be  no  disseisin.  The  profits 
were  in  the  hands  of  the  company  at  the  time  of  the 
fines  levied ;  and  they  must  be  considered  as  received 
by  them  for  the  party  who  had  right,  and  not  for  a 
wrongdoer.  Nor  can  the  subsequent  payment  have 
relation  to  the  receipt  before  that  time :  for  fictions  and 
relations  in  law  are  good  to  support  right,  but  not  to 
work  wrong."  Now  that  case  is  an  authority  to  shew 
that  the  payment  in  1823,  of  the  rent  which  became  due 
at  hady-day  1821,  was  no  evidence  of  a  seisin  in 
Wildingy  even  at  the  time  when  the  rent  became  due. 
Here  it  was  insisted  that  it  was  evidence  of  a  seisin  in 
Wilding  in  Hilary  term  1821,  before  it  became  due. 
Upon  the  authority  of  that  case  we  think  that  fVilding 
was  not  seised  when  he  levied  the  fine;  and,  con- 
sequently, that  the  fine  did  not  operate,  and  was  no  bar 
to  the  present  action. 

Rule  refused. 


Vol.  VIII,  R  r 
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NoETON  against  Pickering. 


A  bill  w»         'T^HIS  was  an  action  by  the  plaintiff,  as  the  indorsee, 
upon  B.  for  against  the  defendant  as  the  drawer  of  the  following 

^,^^  of  cr.r    ^^'  ^^  exchange :  '*  Two  months  after  date  pay  to  my- 
hfor^SuTto     ^''^  ^^  order,  50/.,  value  received."     It  was  accepted 
2'    ^C'^^Sid    ^y  Sheppard  and  Co.,  indorsed  By  the  defendant  to 
•Jjy  «^^^      Naylor  and  JKZii,  and  by  them  to  the  plaintiff.     At  the 
B,    The  bill      trial  before  Bayley  J.,  at  the  Summer  assizes  for  the 
Hound  by  ^..*    county  of  York^  1828,  it  appeared  that  Naylor  and  £//i!^ 
dimwcr  was  en.   being  indebted  to  the  plaintiff  for  goods  sold  by  him, 
**'  requested  the  defendant  to  draw  and  indorse  the  bill, 
and  Sheppard  and  Co.  to  accept  the  same ;  and  Naylor 
and  EUh  then  indorsed  the  bill  to  the  plaintiff.    Neither 
"Saylor  and  EUi$  nor  the  defendant  had  any  effects  in 
the  hands  of  Sheppard  and  Co.  during  the  time  the  bill 
was  running.     No  notice  of  the  dishonor  of  the  bill  was 
given.     The  learned  Judge  was  of  opinion  that  the  de- 
fendant was  entitled  to  notice  of  dishonor,  and  nonsuited 
the  plaintifi^  but  reserved  liberty  to  him  to  move  to 
enter  a  verdict. 


Mtlner  now  moved  accordingly.  It  was  undoubtedly 
decided  in  Cory  v.  Scott  {a)  that  it  was  no  excuse  for 
not  giving  notice  to  the  drawer  that  he  had  no  effects  in 
the  drawee's  hands,  if  the  drawer  would  be  entitled  oa 
taking  up  the  bill  to  sue  either  the  acceptor  or  any  other 
party.  But  the  decision  in  that  case  is  at  variance  with 
Wahxyn  v.  St.  Quintin  (i).     It  is  important  to  reconcile 

(a)  ZB.^A.  619.  (h)  IB.^P.  652. 

thosv 
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those  decisions,  if  possible.    It  does  not  appear  by  the      1B3S* 

report  of  Cojy  v.  Scottj  whether  the  plaintiff  was  privy      „ 

to  the  mode  of  concoctinx?  the  bill.     Here  it  appears       agahut 

"  PicKnira. ». 

that  the  bill  was  taken  by  the  plaintiff  for  goods  in  the 
usual  course  of  business,  and  that  he  did  not  know  of  nor 
was  privy  to  the  making  of  the  bill.  The  defendant,  by 
putting  his  name  to  the  bill  as  drawer,  subjected  himself 
to  all  the  liabilities  of  drawer.  One  of  those  liabilities 
is,  that,  not  having  efl^ts  in  the  hands  of  die  acceptor^ 
he  is  liable  to  pay  the  bill,  although  he  has  no  notice 
of  dishonor.  It  will  alter  the  character  in  which'  he 
signed  the  bill  if  it  be  held  that  he  is  entitled  to  notice. 
The  Court  cannot  look  dehors  die  instrument  itself, 
unless  the  person  sedcing  to  avail  himself  of  it  can  be 
shewn  to  have  assented  to  some  quaIi6cation  of  hfs 
liability. 


Lord  Tenterden  C.  J.  I  think  the  case  of  Cory  v. 
Scott  (a)  was  properly  decided,  and  that  it  must  govern 
the  present  rase.  It  may  be  questionable  whether  it 
might  not  have  been  more  conducive  to  the  interests  of 
commerce  to  have  decided  that  the  holder  of  a  bill  is  not 
at  liberty  to  give  evidence  of  any  circumstance  to  excuse 
the  want  of  notice.  Here  the  defendant  does  not  seek 
to  avail  himself  of  circumstances  dehors  the  bill.  He 
being  drawer  of  the  bill,  by  the  law  of  merchants,  was 
entitled  to  notice  of  dishonor.  The  plaintiff  does  attempt 
to  get  rid  of  the  law  merchant,  for  he  says  the  acceptor 
had  no  effects  of  the  drawer  in  his  hands.  I  think  the 
defendant  was  entitled  to  notice  of  dishonor,  and  that 
the  nonsuit  was  right. 

Rule  refused. 

(o)  3£.  ij-^.619. 
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Friday,  HoLDERNESS  and  Another,  Assignees  of  Foxton, 

November  Ulh.  ^^^.^^^  ShACKELS. 

A.,  A,  and  c,  nTROVER  for  twenty  tons  of  whale-oil,  of  the  value 

together  with        JL       ^  .       r«,      «  ^  •       .     i       .•  ii        J 

othen,  were  of  1000/.  The  first  coiuit  of  the  declaration  alleged 
S^TSg^  the  property  to  belong  to  the  bankrupt  before  his  bank- 
She^.  The  niptcy;  second  count  stated  the  property  to  be  in 
IIIili?ntu^^  the  plaintiffs/ as  his  assignees.  Plea,  general  issue- 
STthe'!!^!^*'  At  the  trial  before  Bayley  J.,  at  the  last  Spring  assizes 
ofUieTeMelat  fg^  ^^  countv  of  Yorky  a  verdict  was  found  for  the 

her  homeward  •'  •   •  r 

port,  the  whale-  plaintiffs,  damages  220/.  105.,  subject  to  the  opinion  of 

bone  waa  taken 

into  the  posaea-  this  Court  on  the  following  case : 
■old  b7  him,  The  plaintiffs  were  the  assignees  of  FoxtoUj  under  a 

S^f^^p.  commission  dated  the  2d  of  Matf  1826,  and  their  tide 
A^iirtHI^of  ^  s"^  ^"  ^^^^  character  was  fully  proved.  The  bank- 
£e  S*°^e^  """P^  Foxton^  jointly  with  one  Locking  and  the  defendant, 
blubber  was  de-  ^nd  some  Other  persons,  was  part-owner  of  the  ship 

poaited  in  a  •  t   i 

warehouie         Jan€j  a  vessel  belonging  to  HuU^  engaged  in  the  whale 

rented  of  C  by  ■  .         i       i       j       rr^  \ 

the  ownen  of     fishery.     Locking  was  the  ship's  husband.    Tne  usual 

the  oil  produced  mode  of  managing  the  cargo  was  as  follows:  On  the 

puTintToiskar  ^^rival  of  the  vessel  at  Hull  from  the  fishery,  the  whale- 
each  owner's 

share  being  weighed  out,  and  placed  separately  in  the  warehouse,  in  casks  marked  with  hia 
initials.  After  the  dlTision,  the  practice  was  for  the  warehouseman  to  deliver  to  the  order 
of  esch  part-owner  bis  share  of  the  oil,  unless  notice  was  given  by  the  ship's  husband  that 
the  part-owner's  share  of  the  disbursements  bad  not  been  paid.  In  that  case,  the  ware^ 
houseman  used  to  detain  the  oil  till  the  ship's  husband's  demand  had  been  satisfied.  The 
ship  having  arrived  from  her  voyage  in  1835,  the  above  course  was  followed.  The  share 
weighed  out  and  set  apart  for  A.  was  twenty- nine  tons,  wbiob  waa  stowed  in  tbe  warehouse 
in  casks,  which  had  ^.'s  initials  put  on  them.  In  January  1 826,  ^.  became  bankrupt. 
Twenty  tons  of  the  oil  had  been  delivered  to  A.  before  his  bankruptcy ;  tbe  remainiag  nine 
tons  remained  in  tbe  warehouse  at  the  time  of  his  bankruptcy.  In  January  18'26,  the 
warehouseman  had  orders  from  C,  tbe  ship's Jiusband,  not  to  deliver  to  A*  the  remaining 
oil,  as  bia  fthare  of  the  disbursements  of  tbe  ship  had  not  been  paid :  Held,  in  an  action  of 
trovt*r  brought  by  the  assignees  of  A.  against  C*  for  the  reradue  of  A-W  Oil,  that  the  other 
part-owners  had  originally  a  lien  on  it  for  his  share  of  the  diabursementa  of  the  ship,  and 
that  this  right  waa  not  devested  by  the  separation  of  A*^%  share  from  the  residue,  and  pUdng 
it  in  caaka  marked  with  his  name. 

bone 
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bone  was  taken  into  the  possession  of  Lockings  and        1828. 
sold  by  him  for  the  part-discharge  of  the  expenses  of    ijj^[^„, 
the  ship.     The  blubber  was  landed  and  deposited  in  a        aganut 

'^  ^  Shackils. 

yard  belonging  to  the  defendant,  in  which  were  several 
warehouses,  each  of  which  was  appropriated  to  a  parti- 
cular ship.  One  of  these  was  rented  from  the  defendant 
by  the  owners  of  the  ship  Janef  and  appropriated  ex- 
clusively to  that  ship.  The  blabber  was  boiled  in  a 
boiling-*house  in  the  yard  by  one  Gilchrist^  employed  at 
the  defendant's  yard  as  foreman,  and  paid  by  the  owners 
of  the  several  ships ;  and  for  this  a  certain  price  per  ton 
was  chaif[ed  by  the  defendant.  The  blubber  being  then 
redueed  into  the  shape  of  oil,  was  put  into  casks :  each 
part-owner's  share  was  then  weighed  out,  and  placed 
separately  in  tlie  warehouse  rented  by  the  owners  of  the^ 
ship;  and  the  particular  casks  containing  his  oil  were 
marked  with  his  initials  in  chalk.  Gilchrist  kept  the 
key  of  the  warehouse^  and  lived  in  the  yard.  After 
each  division,  the  practice  was  for  him  to  deliver  to  the 
separate  orders  of  each  owner  the  oil  belonging  to  them, 
unless  previously  to  the  delivery  he  received  a  notifica- 
tion from  the  ship's  husband,  that  the  part-owner's  share 
of  the  disbursements  had  not  been  paid  to  him.  In 
that  case,  he  used  to  detain  the  oil  till  the  ship's  hus- 
band's demand  had  been  satisfied.  It  was  optional  for 
the  owner  to  have  his  oil  in  his  own  or  the  ship's  casks. 
In  the  latter  case,  he  was  to  send  away  the  oil  in  the 
ship's  casks,  he  returning  the  casks  or  paying  for  them 
when  wanted.  In  June  1825,  the  ship  Jane  arrived 
with  a  cargo,  and  the  above  being  the  usual  course,  was 
followed  on  that  occasion.  The  share  weighed  and  set 
apart  for  the  bankrupt  FoxUm^  before  his  bankruptcy, 

Rr  3  was 
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1828* .      was  twenty-nine  tons  and  thirty-six  gallons.     Part  of 
„ this  was  stowed  in  the  ship's  casks.     All  the  casks  were 

HOLDIRKSSS 

againsi  set  apart  in  the  ship's  warehouse,  and  had  the  bank«- 
rupt's  initials  upon  them  in  chalk.  Foxian^  before  bis 
bankruptcy,  gave  various  delivery-orders  to  Gilchrist^ 
under  which  twenty  tons  of  this  oil  had  been  delivered. 
The  remainder,  being  nine  tons  thirty-six  gallons,  being 
all  in  the  ship's  casks,  remained  in  the  ship's  warehouse 
at  the  time  of  the  bankruptcy.  In  January  1826,  Gil^ 
Christ  had  orders  from  Lockings  as  the  ship's  husband, 
not  to  deliver  to  Foxton  the  remaining  oil,  as  his  share 
of  the  disbursements  of  the  ship  was  not  paid.  Lockings 
the  ship's  husband,  became  bankrupt  in  April  1826. 
Foxton  stopped  payment  in  January  1826.  There  were 
two  accounts  between  Locking  and  Foxton^  one  being 
the  ship's  account^  and  the  other  a. general  account- 
current.  In  the  ship's  account  it  appeared,  that  after 
charging  every  disbursement  on  account  of  the  vessel^ 
as  if  tli^ey  had  actually  been  paid  by  him,  (except  the 
rent  of  the  warehouse  and  the  charges  of  boiling,  which 
remained  due  to  the  defendant,)  and  after  giving  credit 
for  the  sale  of  the  whalebone^  and  a  small  portion  of  oil, 
there  remained  due  from  the  bankrupt  Foxton^  at  the 
time  of  his  bankruptcy,  in  respect  of  his  share  of  the 
ship,  the  sum  of  564/.  I2«.  This  sum  was  due  to  the 
defendant  and  the  other  owners.  The  other  owners 
have  paid  up  Foxt<m*s  share  by  making  deductions 
from  balances  which  Locking  owed  them.  Locking 
had  not  paid  every  disbursement  before  he  failed ; 
he  has  paid  them  since  by  money  received  from  the 
other  owners.  Upon  the  general  account-current,  there 
was  a  balance  against  Locking  of  261/.  Is.  ^\d.     But 

Foxton 
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Foxton  had  credit  therein  fer  two  of  his  own  «o- 
ceptanoes  for  SOO/.  and  450/.,  which  were  afterwards 
dishonoured.  On  the  8th  of  Januaty  last,  the  plain- 
tijB&,  as  assignees  of  Foxton^  foranally  demanded  pos- 
session of  the  nine  tons  thirty-six  gallons  of  oil  from 
the  defendant,  offering  to  pay  to  him  a  sum  which  eit- 
ceeded  what  he  demanded  in  respect  of  rent  and  chai|^ 
iur  boiling  the  blubber.  This  sum  he  had  himself  by 
an  account  in  his  own  handwriting,  fixed  at  59/.  Bs. 
In  answer  to  this  demand,  the  defendant  stated  that  be 
wished  the  matter  to  stand  over  for  a  few  days.  Ac- 
cordingly, on  the  81st  oi  January j  the  plaintiff  ffoU^yw 
ness  called  again  upon  the  defendant,  and  tendered  to 
him  the  sum  due  in  respect  of  his  demand  for  reoA  and 
boiling,  but  the  defendant  then  absolutely  refused  to 
receive  the  monies  or  give  up  the  oil.  He,  however, 
stated,  that  the  oil  was  in  his  possession  and  under  bis 
control,  and  that  he  could  give  it  up  if  he  thought 
proper;  but  he  added,  that  the  owners  of  the  Jane  had 
instructed  him  not  to  do  so.  The  value  of  the  oil  so 
detained  was  220/.  lOs. 
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ises. 
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E.H.Alderson  for  the  plaindffi.  The  defendants, 
who  were  part-owners  of  the  ship»  had  clearly  no  lien 
on  the  oil,  even  if  it  had  not  been  separated  from  the 
residue.  Secondly,  if  they  had  any  Ken  in  point  rflaw, 
still,  in  fact,  there  was  nothing  due  firom  Foxton  at  the 
time  of  his  bankruptcy  to  the  oxber  part-owners.  Thirdly, 
assuming  that  there  was  such  a  debt,  and  that  the  part* 
owners  had  a  lien,  still  the  sqwration  of  this  oil  from 
the  residue,  and  the  putting  of  Foxton's  name  on  the 
casks  in  which  it  was  contained,  was  an  appropriation^ 

R  r  4  and 
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i&2B*       and  vested  the  property  in  binit    As  to  die  first  pointy 
,,  Smith  V.  De  Silva  (a)  is  an  autnority  to  shew  that  the 

^gaiiiit  plaintiffs  are  entitled  to.  recover.  There  the  outfit  had 
been  conducted  by  De  SilvOf  who  was  appointed  to 
i^fianage  the  concern  as  ship's  husband  in  pursuance  of 
an  agreement  made  by  three  others  at  the  time  of  their 
becoming  owners  of  the  ship ;  and  De  Silva  settled  the 
accounts  with  them^  and  took  from  one  of  themi  who 
afterwards  became  bankrupt,  promissory  notes,  payable 
at  a  future  day,  for  a  part  of  his  share  of  the  expense : 
it  was  held,  tb^t  the  assignees  of  the  bankrupt  were 
entitled  to  receive  the. full  share  of  the  profits,  and  that 
the  ship's  husband  (who  had  after  his  appointment 
acquired  an  interest  in  the  ship  by  purchasing  a  part  of 
the  ahare.  of  one  of,  the  othj^r  part-owners)  was  only 
entitled  to. a  dividend  under  the  commission  for  the 
s^mount  of  the  notes.  In  that  case  no  distinction  was 
made  between  the  bankrupt's  share  in  the  ship  and  his 
Sihare.in  the  profits  of  the  adventure.  In  Doddington  v. 
HaUett  (p)y  several  persons  had  entered  into  a  contract 
with  one  Ho//,  empowering  him  to  build  and  fit  out  a 
ship  at  their  joint  expense,  for  the  service  of  the  East 
fndia  Company,  and  he  having  died  insolvent  .without 
paying  his  portion  of  the  expense,  the  others,  who 
remained  answerable  to  the  tradesmen  for  the.  whole, 
filed  a  bill  against  his  administrator,  praying. that  they 
snight  have  a  specific  lien  upon  what  should  be  due  to 
him  for  his  share  to  this  extent.  Ix)rd  Hardwicke  held, 
that  the  other  partrowners  had  a  specific  lien  on  his 
share  for  what  they  had  paid  or  were  liable  to  pay. 
That  case  has,  however,  been  overruled  in  ex  parte 

(n)  Cowp.  469.  (b)  1  Ttt.  497. 

Youfigf 
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Young  {a)y  and  ex  parte  Harrison  (b),  by  Lord  Eldon^       1828. 

who  decided,  that  part-owners  of  a  ship,  being  tenants 

in  common,  and  not  joint  tenants,  no  lien  attached  on       agafui 

Sbacksu, 

the  share  of  one^  a  bfxnkrapt,  who  had  also  been  manag- 
ing owner,  for  outfit,  freight,  &c.  due  to  the  others. 
Supposing  that  there  was  a  lien,  and  that  the  other  part- 
owners  had  a  right  to  retain,  here  there  was  nothing  due 
from  the  bankrupt  to  the  other  part-owners.  The  ship's 
husband  took  the  whole  upon  himself.  The  debt,  if  any, 
was  due  from  Foxton  to  Lockif^^  and  not  to  the  other 
part-owners.  The  debt  due  to  Locking  could  not  give  the 
defendant  any  lien.  Assuming  that  there  was  a  debt, 
and  that  the  other  part-owners  had  a  right  to  retain  for 
it  that  right  was  destroyed,  because  here  the  bankrupt 
had  actual  possession  of  the  oil.  The  part  belonging  to 
him  had  been  separated  fix>m  the  residue,  and  put  into 
casks,  which  had  his  initials  marked  on  them.  It  is  true 
that  the  case  states  it  to  have  been  the  custom  not  to 
deliver  if  the  ship's  husband  was  not  satisfied ;  but  here 
a  delivexy  of  part  had  taken  place,  and  all  the  casks  were 
ftiarked  with  the  name  of  the  bankrupt,  who  was  charged 
with  warehouse-rent.  Hurry  v.  Mangles  (c),  shews  that, 
under  such  circumstances,  there  was  an  executed  delivery 
of  the  whole.  Besides,  where  a  buyer  removes  from  a 
warehouse  a  part  of  an  entire  quantity  of  goods  sold  at 
a  fixed  and  entire  price,  it  even  puts  an  end  to  the  right 
of  stoppage  in  transitu,  Stooeldy.  Hughes  {d)j  Hammond 
v.  Anderson  {e). 

Parke  conirk  was  stopped  by  the  Court. 

(o)  S  Ves,  4*  B.  242.  (6)  2  Roie,  B.  C  76. 

(c)  1  Camp\  452.  (d)   14  East^  308. 

(«)  IJ^os.  (Pit/*  ^.iZ.  69. 

Lord 
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lSi%.  Lord  T£NTEiU>Blff  C.  J.    This  is  n^  thd  csase  of  m 

.  claim  of  lien  on  the  share  of  the  drip)  but  a  daim  by 

nOOIIBKV  KM  , 

d^ttfMie  '     persons,  being  pait-*o wners  of  a  shipi  engaged  together  m 
an  adventure ;  and  the  subject-«iatter»  in  respeet  of  which 
this  action  is  brought,  is  part  of  the  proceeds  of  that 
adventBiB,  yis.,  part  of  the  o3  which  had  been  obtained 
on  a  filing  'voyage.    Now,  it  is  dearly  eMablidied  as  a 
geneini  principle  of  kw,  that  if  one  partner  becomes  a 
bankrupt,  his  assignees  can  obtain  no  share  of  the  part-* 
nership  effects,  until  they  first  satisfy  all  that  is  due 
from  him  to  the  partnership.     The  case  of  SmM  ▼• 
De  Sliloa{a)  is  a  very  entangled  case,  and  the  fiicts 
stated  hr  the  report  are  not   very  dear  dr  perspi- 
cuous.   It  appears  diat  De  Siiva  had  originally  made 
advances,  not  as  part-owner  of  die  ship,  nor  even  as 
partner  in  the  adventnre,  bat  as  a  person  appointed  by 
all  the  parlrowiiera  to  manage  the  adventure  for  theai, 
rather  as  Aeir  agent  than  as  their  partner.     He  after- 
wards acquired  an  interest  by  purchasing  a  psrt  of  the 
ship,  and  so  became  a  partner  in  the  adventure ;  but  he 
was  not  an  original  partner.     SmM  v.  De  Siboa  may, 
therefore^  have  been  properiy  decided,  without  breaking 
in  on  the  general  prtndple  to  which  I  have  adverted. 
Then,  supposing  that  the  partners  had  in  this  case  a 
lien  originally,  has  any  thing  happened  to  take  it  away? 
First,  it  is  said  that  they  had  no  lien  against  jRufotr, 
because  nothing  was  due  from  Foxton  to  the  then  part- 
owners  ;  but  if  the  account  be  taken  as  between  Foxlon 
and  Locking  generally,  there  can  be  no  question  that  the 
bankrupt  was  indebted  to  the  other  part-owners.     For 
they  were  ultimately  obliged  to  pay  the  expense  which 

{a)   Cowp  469. 

had 
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had  been  incurred  before  die  bankruptcy*     The  next        18S8r  - 

point  turns  on  the  separation  of  tiuit  portion  of  tite  oil 

which  belonged  to  the  bankrupt,  upoa  which  great  <vat]i«^ 
reliance  has  been  placed  on  the  part  of  the  plaintifil 
It  has  been  said»  that  there  has  been  aa  appropriation 
of  that  quantity  of  oil  to  the  bankrupt,  and  that  the, 
property  thereby  vested  in  him,  and  cannot  be  devested* 
But  in  order  to  decide  whether  the  property  vested  in 
him  or  not,  it  is  necessary  to  look  at  the  practice' of  the. 
partrowners  of  this  ship  in  antecedent  voyages,  in  order. 
that  we  may  know  what  was  the  effect  of  marking  par* 
ticular  casks  with  the  initials  of  any  of  the  part-owners. 
The  case  states,  that  when  the  blubber  bad  been  re- 
duced into  oil,  each  part-owner^s  share  was  wei^ied  outr 
and  placed  separately  in  the  warehouae  rented  by. the 
owners  of  the  ship,  and  the  particular  casks  eontaining 
his  oil  were  marked  with  hia  initials  ia  cbeik ;  that 
Gilchrist  kept  the  key  of  the  warehouse  and  lived  in  the. 
/yard ;  that  after  each  division,  the  practice  was  for  him 
(Gilchrist)  to  deliver  to  the  separate  orders  of  such 
owners  the  oil  belonging  to  them*  unless,  previously  to 
the  delivery,  he  received  a  notification  from  the  ship'a 
husband  that  the  part-owner's  share  of  the  disburse- 
ments had  not  been  paid  to  him.  In  that  case  he  used 
to  detain  the  oil  till  die  ship's  husband's  demand  had 
been  satisfied.  That  having  been  the  practice  between 
the  parties,  it  appears  to  me  that  the  separation  of  the 
oil  of  a  particular  part*  owner  from  the  residiie,  and 
putting  his  initials  upon  the  casks,  was  not  an  absolute 
appropriation  of  the  cask  and  its  contents  to  that  partr 
owner,  but  only  a  qualified  appropriation  enabling 
him  to  take  the  goods,  unless  the  ship's  husband  after- 
wards prevented  him  by  giving  notice  to  the  ware- 
houseman. 


SiLfCKKLI* 
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ISQB.  houseman.  The  particular  circumstance  of  separating 
the  oil  ia  question  from  the  residue,  and.  puttipg  on  the 

against  cask  which  contained  it  the  initials  of  FoxtQUt  connected 
with  the  previous  usage  between  the  parties^  appears  to 
me  to  amount  in  thb  case  not  U)  an  absolute  but  to  ^ 
qualified  appropriation  only.  The  property  in  the  oil 
was  thereby  vestedi  but  subject  to  be  devested  (as  ii^ 
point  of  fact  it  was)  by  the  intervention  o{  Locking.  It 
seems  to  me  that  the  justice  and  law  of  the  case  are  with 
the  defendant,  and  that  there  ought  to  be  a  judgment  of 
nonsuit. 

Baylev  J.  Where  there  is  a  joint  adventure  which 
produces  certain  goods,  the  proper  course  is,  first  to 
deduct  aU  the  expenses  which  have  been  incurred  in 
order  to  obtain  those  goods,  and  then  to  divide  the 
residue  among  tlie  shareholders,  in  proportion  to  the 
shares  to  which  each  is  entitled  respectively.  In  this 
case  the  joint  adventurers  obtained  a  quantity  of  oil  in 
bulk.  No  partner,  or  representative  of  a  partner,  had 
a  right  to  his  aliquot  part  of  that  oil  until  he  had  paid 
his  share  of  the  expense  of  procuring  it.  That  will  be 
the  case,  whether  the  shareholder  has  become  bankrupt 
or  continues  solvent  If  he  continues  solvent,  he  may 
pay  his  share  of  the  outfit,  and  of  the  expense.  If  he 
does  not  pay  it  in  money,  the  other  part-owners  have  a 
right  to  fiee  that  an  aliquot  part  of  what  hafi  been  gained 
in  die  adventure  be  retained,  so  as  to  pay  that  share 
of  the  outfit  which  be  ought  to  p^^.  In  this  case 
JPoxton  became  bankrupt,  and  living  become  bank- 
rupt, if  he  could  have  paid  in  mou^y  his  share  of  the 
outfit,  there  would  have  been  twenty-nine  tons  of  oil 
coming  to  him.     He  could  not  pay,  an<|,  therefore^  as 

it 
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it  seems  to  me^  the  justice  and  the  Ihw'ot  the  dase  is,         1828. 
that  his  share  of  the  expense  shoald  be  paid  out  of  the     _         ' 
twenty-nine  tons,  and  that,  until  he  has  paid  his  share      ^againa 
6f  the  expense,  he  cannot  claim  that  quantity.    It  has 
been  said,  that  there  has  in  tliis  case  been  a  delivery, 
and  that,  in  consequence  of  that  delivery,  the  rights  of 
Toocion^  and  of  his  assignees,  are  different  from  what 
they  otherwise  would  have  been.     But  it  seems  to  me 
that  there  has  not  been  a  perfect  delivery.     It  would 
have  been  perfect  if  the  other  part-owners  had  been  dis- 
possessed of  the  oil.    That  has  not  been  done.    The 
property  still  remained  in  the  warehouse,  and  was  the  joint 
property  of  all.     A  part  only  has  been  removed.     The 
removal  of  that  part  does  not  vary  the  right  as  to  the 
residue.    It  is  clear  that  the  assignees  cannot  recover 
the  twenty-nine  tons  before  they  pay  Foxiori^   share 
of  the  expense.     The  other   part-owners  might  say, 
there  are  twenty-nine  tons  allotted  to  you;  you  may 
take  possession  of  all  to  which  you  will  be  entitled, 
but  you  must  first  pay  your  share  of  the  expense :  nitle 
tons  will  be  sufficient  for  that  purpose ;  you  may,  there- 
fore, take  away  twenty  tons.     The  right  of  the  other 
part-owners  is  not  varied  by  their  having  allowed  the 
bankrupt  to  take  away  twenty  tons.     That  being  so,  the 
plaintiffs  are  not  entided  to  recover.    It  has  been  urged, 
that  there  has,  in  this  case,  been  a  change  of  possession, 
by  reason  of  Lockings  having  debited  the  bankrupt 
in  account  with  a  portion  of  the  rent.     But  that  portion 
of  the  rent  must  have  been  paid  by  the  bankrupt  before 
he  took  away  the  oil  in  specie ;  or  it  might  have  been 
deducted  out  of  his  share  of  the  produce,  if  he  com- 
pelled the  other  shareholders  to  sell,  in  order  to  pay  his 
share  of  the  expense.'    The  usage  being  for  the  part- 
owners 
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t82B.       owners  to  detain  the  oil,  until  each  part-owner^s  share 
_  of  the  expense  has  been  paid,  it  seems  to  me,  that  the 

Holds  RNE88 

agninM  (act  of  debiting  the  party  with  warehouse-rent  can  have 
no  effect*  I  think,  therefore^  diat  the  plaintiffit  have  not 
made  out  thdr  right  to  the  residue  of  the  oil ;  and, 
eonsequentlj,  that  there  ought  to  be  a  nonsuit 

Judgment  for  the  defendants  (a). 

(a)  LUiledttle  was  in  the  InuI  couit. 


Friday,  SiGouRNEY  aguinst  Lloyd  and  Otliers. 

AbiUofex.  A  SSUMPSIT  for  money  had  and  received.     Plea, 

in *^mmc.7  on  general  issue.    The  plaintiff  was  a  merchant  re* 

5<^rw^te^  siding  at  Boston,  in  the  United  States  of  America.    The 

dc^^UM  defendants  were  bankers  in  Londoih  carrying  on  business 

payee  generally  under  the  firm  of  Messrs.  JoneSi  Uoyd.  and  Co.    Before 

to  A,,  and  by  '         *^^ 

>>><"  i°  ^^^  the  trial  the  parties  agreed  that  the  plfundff  should  take 

to  J?,  or  bis  a  verdict  by  consent  for  3164^.  lis.  8^.,  subject  to  the 

<yrder  for  my 

use.*'    B,  ap-  following  case,  with  liberty  for  either  party  to  turn  it 

bankers  to  dis-  into  a  Special  verdict.     This  was  accordingly  done  with 

ud"they!  with-  ^^  approbadon  of  Lord  Tenterden  C.  J.,  before  whom 

out  makingany  ^|,     ^                     ^^  ^^  ^^al  :  — 
enquiry,  did  so^ 

and  applied  the  j^  ^^  month  of  Jii/v,  Captain  Attwood^  who  corn- 
proceeds  to  the  ^^         r                         -» 

use  of  B,:  mauded  a  vessel  belonging  to  the  plaintifi^  took  in  pay- 
Held,  that  the 

indor^ement  meut  of  a  cargo  of  flour,  the  property  of  the  plaintifl^ 

that  the  pro-  '  which  fae  sold  at  Rio  Janeiro,  a  bill  of  exchange  for 

Kmaincd  in  '  3164/.  11^.  8^.,  drawn  in  a  set  of  three  by  March,  Sealy^ 

"'^LentitUdto  ff^^l^^y   and    Co.,    of  that   place,   on   March,  Seafy, 


recover  the        ^^^  Q^^  ^f  London.    This  bill  was  payable  to  the  order 

amount  of  the  ^  -^ 

bill  from  the      Qf  Messfs.  Hendricks,  JVterss,  and  Co.,  who  indorsed  it 

bankers. 

to  Captain  Attvoood.     The  following  are  copies  of  the 
first  and  third  parts  of  the  bill :  — 

"  29711. 
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"  2971/.  due  28th  Nmmber.  ^  M8. 

"  Bio  de  Janeiro,  12th  Mi/  n9^S.  giZTw 

"  For  S 1 64/.  1 1 5.  Sd.     1 258.  ^^ 


u 


At  sixty  days  sight  pay  this  first  of  exchange^ 

second  and  third  not  paid^  to  the  order  of  Messrs. 

Hendricksj  Wierss^  and  Co.  three  thousand  one  hundred 

and  sixty-four  pounds,  eleven  shillings,  and  eight-pence, 

value  of  the  same,  which  place  to  account,  as  per  advice 

from 

**  March,  Sealy,  WaUcer,  and  Co." 

This  bill  was  indorsed  by  the  payees  to  A*  Attwood. 

<<  Rio  de  Janeiro^  the  12th  Jidy  1825. 
«  For  8164/.  Il5.  8i 
*^  At  sixty  days  sight  pay  this  third  of  exchange,  first 
and  second  not  paid,  to  the  order  of  Messrs.  Hendricks^ 
JVeirsSf  and  Co.,  three  thousand  one  hundred  and  sixty- 
four  pounds,  eleven  shillings,  and  eight-pence,  value  of 
the  same,  which  place  to  account,  as  per  advice  from 

"  Marchf  Seali/,  Walker,  and  Co.** 

This  was  indorsed  by  the  payaes  to  A»  Atiwood,  by  Alt'- 
"wood  to  the  platntifi^,  by  the  latter  in  .the  following  words: 
«  Pay  to  Samuel  WiUianu,  Esq.,  oi  London,  oi'  his  order% 
Jbr  my  use :^*  and  by  &  Williams  to  Jones  and  Cot 

AitvcQod  sent  the  first  of  the  set  to  the  correspondent 
of  the  plaintlfi^  Mr.  Samuel  Williams  ol  London,  who  was 
an  American  agent  and  &ctor  for  merchanta  and  planters, 
carrying  on  such  business  to  a  very  great  extent,  in- 
closed in  the  following  letter:  *^  Sir,  I  herewith  have 
the  honour  to  enclose  you  the  first  of  axahange  for 
31 64/.  11 5.  8^.  sterling,  at  sixty  days  sight,  on  Messrs. 
March,  Sealy,  and  Co.,  in  London,  in  favour  of  myself 
it  being  the  proceeds  of  a  cargo  of  flour  in  brig  Svnftsure, 

belonging 
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1828.       belonging  to  Hewy  Sigcumey^  Esq.,  BoUon^  America f 
«  which  you  will  please  to  present  for  acceptance^  and 

««^<<  keep  at  the  disposal  of  Ike  second  or  third."  Bat  he 
did  not  indorse  the  bill.  Williams  received  the  letter 
and  bill  on  the  26th  SejOember  1825,  and  procured  the 
acceptance  of  the  bill  in  due  course*  The  third  of  the 
set  was  remitted  to  the  plaintiff;  and  he  having  indorsed 
it  as  aforesaid,  *^  Pay  to  Mr.  Samuel  JVilliamSj  or  order, 
for  my  use^"  remitted  it  to  Williams  in  the  following 
letter  of  the  17th  September  1825:  **  Captain  Amaziah 
Attwoodf  of  my  brig  Swi/isure^  arrived  here  yesterday, 
Rio  Janeiro^  whence  he  sailed  about  the  Jviy.  He 
informs  me  that  he  left  a  letter  directed  to  you,  to  be 
forwarded  to  you  by  the  next  English  mail,  containing 
the  first  of  March^  Seafyj  Walker^  and  Co.'s  draft  on 
March,  SeaUf,  and  Co.,  London^  dated  12th  of  Jtdy,  at 
sixty  days  sight,  for  3164/.  lis.  Sd.  sterling,  in  favor  of 
Messrs.  Hendricks,  Weirss,  and  Co.,  and  by  them  in- 
dorsed to  said  A.  Atiwood.  He  thinks  he  did  not 
indorse  the  draft;  and  if  received,  it  can  only  be  ac- 
cepted* Enclosed  you  have  third  bill  of  the  set  indorsed 
to  me  by  Captain  Aitmood,  and  to  yourself  by  me.  I 
presume  that  if  the  other  should  have  been. previously 
received  and  accepted,  that  a  receipt  on  the  one  now 
transmitted  would  be  accepted  at  maturity.  Have  the 
goodness,  when  you  advise  the  receipt,  which  I  trust  will 
be  as  soon  as  possible,  of  the  present,  to  inform  me  the 
standing  of  the  acceptors.  Henry  Sigoumey.**  The 
letter  and  bill  were  recmved  by  Williams  on  the  21st 
October  1826.  The  defendants  had  no  noUoe  of  the 
before^mentioned  letters  of  Captain  Attvoood  and  the 
plaintiff.  Williams  stepped  payment  on  the  24th  of 
October  aforesaid,  and  a  docket  was  struck  against  him 

on 
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on  the  35th  of  ths  same  monlh,  upon  whidb  a  cooi* 
mission,  dated  the  27th  of  the  same  month,  was  iasoad^ 
and  he  was  dechired  a  banknipt  fmmedtately  afterwardik 
At  the  time  Williams  received  the  bill  in  qoeslieD,  as 
well  as  at  die  time  of  his  haokniptcy,  fkut  balance  lif 
account  was  in  favour  of  the  plaintiff  to  llie  aoMOPt  4f 
upwards  of  80007.,  exclusive  of  the  before^stated  bilL 
On  the  morning  of  the  22d  of  October^  when  the  disooiiiit 
hereinafter  mentioned  was  raade^  the  balance  in  fbvoitt* 
of  Williams  with  the  defendants  was  STB4i/«  IQs.  lOdL 
About  11  o'clock  on  that  day  WiSkms  indcvaed  the 
bill  in  question,  with  others,  amootiling  in  the  whole  te 
7081/.  175.  9^.,  to  the  defendants,  who  wetie  hi»  boniDsni, 
and  in  the  habit  of  discounting  fer  him  ireiy  Ifltrgdf,  woi 
the  said  bills  were  bonft  fide  discounted  fof  him,  and 
credit  given  to  him  for  the  amount,  less  the  disoomi; 
and  subsequently,  viz.  at  die  clearing  house  about 
5  o'clock  in  the  evening  of  that  day,  the  defendant  paid 
William/s  acceptances  due  that  day  to  the  number  of 
thirty-two,  and  three  drafts,  amounting  to  10,888/.  I9s.  id. 
The  bill  in  question  was  honored  at  maturity,  and  the 
amount  received  by  the  defendants  on  the  SSdi  No- 
vmber  1825. 

JP.  Pollock  for  the  plaintiff.  The  UU  belonged  to  the 
plaintiff  and  he  is  entitled  to  recover  its  amoant  from 
the  defendants.  The  indorsement  laae  special,  so  as  to 
prevent  the  incbrsee  from  transferring  saiy  intOMSt 
in  the  bill  beyond  die  particular  poifiose  or  tile  parti- 
cular individual  mentioned  in  the  indorsement  The 
earliest  case  where  sueh  a  spedal  indonement  is  flMD- 
tioned,  is  Snee  v.  PreseM  (a).     There  Lord  Hardwidee 

(a)  lAtlhUI. 

Vol.  VIII.  8  ■  aayt, 
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1828.  says,  <<  Promissory  notes  and  bills  of  exchange  are  fire- 
qnently  indorsed  in  this  manner,  Prmfj  pay  the  money 
to  wy  use,  in  order  to  prevent  their  being  filled  up  with 
such  an  indorsement  as  passes  the  interest."  In  Edie  v. 
The  East  India  Company  (a),  Wilmot  J.,  speaking  of  an 
indorser,  says,  <*  To  be  sure  be  may  give  a  mere  naked 
authority  to  a  person  to  receive  it  for  him :  be  may  write 
upon  it,  ^  Pray,  pay  the  money  to'  roy  servant,  for  my 
use;'  or  use  such  expressions  as  necessarily  import 
that  he  does  not  mean  to  indorse  it  ooer^  but  is  only 
authorizing  a  particular  person  to  receive  it  for  him  and 
for  his  aam  use.  In  such  case  it  would  be  clear  that  no 
valuable  consideration  had  been  paid  him.  But,  at  least, 
that  intention  must  appear  upon  the  face  of  the  indorse- 
ment!^ It  appears,  therefore,  from  these  two  authorities, 
that  an  indorsement  in  the  form  used  in  the  present  case 
will  prevent  the  indorsee  from  passing  the  interest  in 
the  bill  by  a  subsequent  indorsement  The  general 
indorsement  of  a  bill  makes  it  the  legal  property  of  the 
indorsee,  and  gives  him  the  jus  disponendi ;  but  an 
indorsement  for  the  use  of  anotlier,  is  notice  that  the 
property  in  the  bill  is  in  that  other,  and  that  the  holder 
is  an  agent  for  him,  and  cannot  transfer  the  bill.  [He 
was  then  stopped  by  the  Court.] 

Parke  contra.  It  may  be  conceded  that  the  nego- 
tiability of  a  bill  may  be  restrained  by  a  special  indorse- 
ment. The  question,  which  in  this  case  turns  entirely 
on  the  construction  of  the  indorsement,  is,  whether  it  re- 
strains the  negotiability  of  the  bill,  and  makes  every 
subsequent  holder  a  trustee  for  the  plaintiff?     The 

0 

(o)  SJ^urr.  1SS7. 
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general  rale  is,  that  an  indorsement  transfers  to  the  in-  1828. 
dorsee  all  the  rights  of  the  indorser,  and,  among  others, 
the  right  of  transferring  the  interest  in  the  bill  by  in- 
dorsement, Mare  ▼•  Manning  (a),  Ackeum  v.  Fountain  (b), 
Edie  V.  East  India  Company  {e)»  In  the  latter  case, 
WUmot  J.  even  intimated  a  doubt  whether  there  ooold 
be  a  restricdve  indorsement.  But»  conceding  that  diere 
may,  the  question  is,  whether  the  indorsement  in  this 
case  contains  clear  negative  words  restraining  the  nego- 
tiability of  the  bill  ?  The  words  must  be  oonstroed  most 
strongly  against  the  plaintiff,  the  party  using  them. 
First,  the  bill  is  indorsed  payable  to  order.  Primfi 
facie,  therefore,  it  was  transferrable.  The  legal  title  was 
in  WilliamSf  though,  as  between  the  (damtiff  and  him, 
he  might  be  bound  to  hold  the  bill  for  the  plaintiff's 
use;  and  if  WUliams  had  the  legal  tille^  he  might  transfer 
his  interest  in  the  bill  by  indorsement.  The  meaning  of 
such  an  indorsement  was  considered  in  Eoans  v.  Cram" 
U9igton  {d).  There  the  bill  was  payable  ^*  to  Price  or 
order,  for  ike  me  of  CalvertP  Price  indorsed  it  to 
jBoans  /  after  which  an  extent  issued  agamst  Calvert^  and 
the  money  due  upon  it  was  seized  to  the  use  of  the  King. 
These  facts  appearing  upon  the  pleadings,  two  points 
were  made  upon  demurrer ;  the  one,  whether  Calvert 
had  such  an  interest  in  the  money  as  might  be  extended ; 
and  the  other,  whether  Price  had  power  to  indorse  the 
bill,  or  whether  he  had  only  a  bare  authority  to  receive 
the  money  for  the  use  of  Caivert;  and  the  Court  of 
King's  Bench,  and  afterwards  the  Exchequer  Chamber, 
held  that  Calvert  had  not  such  an  interest  as  could  be 

(a)  OrnkSll.  (ft)  liSlrr.557.  (c)  2  ^urr.  131S. 

(if)  Onra.  5.    S  VtnU  907.    Skmn.  264.     1  Sho^.  4. 
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M£8.      ^atteadedy  and  that  Price  had  power  ^  indorse  €be  bill^ 

iuid  judgmenC  was  given  for  the  plaintiff.     In  the  case^ 

ogadmMt       as  noported  in  Stumer^  p.  4.,  Lord  jF2!:rf^  says,  "  This  is  a 


bill  whieh  is  aasigndble  fay  Price^  and  when  Price  as* 
riglied  it  he  received  the  money,  and  that  receipt  was 
for  ihe  use  of  Cahert;  and  there  Calvert  bath  bis 
aetita;  but  we  can  take  notice  of  none  but  Price;  and 
al4iiis  rate  the  credit  of  bills  of  exchange  will  be  aix>iled.'' 
iBi^l^  J.  The  question  was  not  raised  there  whether 
PHoe  indorsed  contrary  to  his  duty  to  CalveriJ]  If 
CeAoerfs  consent  had  been  necessary,  that  must  have 
been  stated  in  the  pleadings  to  have  been  given;  but 
there  is  no  such  averment  Tbe  pleadings  are  set  out 
in  2  Veniris  {a).  That  case,  therefore,  is  an  authority 
td  sli6w  that  Williams  had  authority  to  transfer  the 
ioMrest  in  the  bill  in  this  caise.  The  words  ^  to  my 
use''  may  fee  construed  as  a  dkection  from  the  plaintiff 
to  fVHliamSi  Ids  i^nt,  to  apply  the  bill,  or  the  proceeds 
ef  it,  to  liisj  the  piainti£rs,  use.  The  other  construction 
aaakes  the  indbrsement  restrictive.  But  the  intention  is 
not  'dear,  and  it  ougiit  to  be  so,  in  order  to  restrain  the 
negotiability  of  the  bill.  If  the  first  construction  be 
adopted,  the  defendants  clearly  were  not  bound  to  see  to 
the  application  of  the  toioney.  If  the  words  of  the 
indorsement  had  been,  *'  which  place  to  my  account,'* 
or  '^^  which  hold  to  my  use,"  the  defendants  would  not 
have  been  bound  to  look  to  the  application  of  the 
money.  [^Bof/ley  J.  We  do  not  know  that  the  bill  was 
intended  to  be  negotiated.  It  probably  was  Bot^  unless 
Sigourwy  gave  authority.]  The  party  to  whom  the  bill 
was  tendered  is  not  bound  to  make  any  enquiry.     Ac- 

(a)  FkgedOT. 

cording 
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cording  to  the  argument  on  the  other  side,  every  nibse-        I(I98. 

quent  indorsee  would  be  a  trustee  for  the  pkiatiff.  That       <•— -* 

fliQoinniii 
would  be  very  inconvenient     IBayleyJ.    We  are  not        ogaittM 

bound  to  decide  that  all  the  subsequent  indorsees  will  be 
trustees  for  the  plaintiff]  The  argument  is  equally  good 
if  it  be  confined  to  the  case  of  the  first  indorsee.  The 
question  tarns  entirely  on  the  iateadon  of  the  indorvec; 
In  Evans  v.  CramUngUm  {a\  Lord  H6U  says,  that  when 
Price  assigned  the  bill,  and  received  the  money^  he 
became  trustee  for  Calvert*  If  that  be  so,  then  WUliamSy 
by  indorsing  for  value  to  JJoj^y  became  trustee  for  die 
plaintiiTs.  That  was  before  the  bill  became  due*  He  could 
not  make  the  defendants  trustees  for  the  plaintiffi*  The 
reasonable  construction  of  the  indorsement  is,  that  it  was 
a  direction  by  the  principal  to  his  selected  agent  to 
apply  the  proceeds  to  his  use.  If  there  were  any  fraud 
or  other  suspicious  circumstances,  the  case  might  ba^^ 
been  different  Treuttel  v.  Bara$idon  (Jb)  proceeded  on 
that  ground.  {Bayiley  J.  Here  the  defendants  were 
parties  to  the  misapplication  of  the  moneyO  They  ap- 
plied the  money  generally  according  to  the  directions  of 
Williams  i  they  could  not  know  in  what  mode  Williams 
was  to  apply  the  money  to  the  use  of  the  plaintiff  This 
was  a  bonft  fide  dbcount  in  the  way  of  trade  to  Wit- 
liams  himself.  The  defendants  were  not  trustees  for 
the  plaintiff 

ft 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  in  this 
case  the  plaintiff  is  entided  to  recover.  It  appears  from 
the  report  oF  the  case  of  Snee  v.  Prescal  {c)  that  in  1 748 
an  indorsement  in  this  form  was  not  unusual;  and  it 

(a)  15^19.4.  (6)  SToun/.lOa  (c)  1  jlfi.  847. 
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1828.  appears  to  have  been  the  opinion  of  Lord  Hardmicke  m 
*"""""  that  case,  and  also  to  have  been  the  opinion  of  Mr.  Jus- 
^ainu  tice  WUmotj  in  the  case  of  Edie  v.  The  East  India  Com^ 
pany{a)f  that  such  an  indorsement  will  have  the  effect  of 
preventing  a  subsequent  transfer  of  the  bill  for  the 
benefit  of  any  other  than  the  person  for  whose  use  it  is 
expressed  to  have  been  made  by  the  indorsement*  The 
case  of  Aficher  and  Others  v.  TTte  Bank  qf  England  {b) 
is  an  authority  to  the  same  effect.  The  indorsement  was 
not  precisely  in  the  same  form  as  in  the  present  case; 
but  the  effect  of  it  is  the  same*  The  indorsement 
there  was,  '*  The  within  must  be  credited  to  Captain 
MoreUm  L.  Dahl^  value  in  account.*'  An  indorsement 
purporting  to  have  been  made  by  Dahl  was  afterwards 
forged,  and  the  Bank  of  England  discounted  the  bill. 
The  acceptors  did  not  pay  it;  before  it  became  due  they 
had  &iledj  and  one  Fulgberg  paid  it  for  the  honor  of 
Ancher  and  Co.  the  plaintiffi;  and  upon  the  ground  that 
the  indorsement  had  restrained  the  negotiability  of  the 
bill,  they  brought  an  action  for  money  had  and  received 
against  the  Bank.  Lord  Mansfidd  directed  a  nonsuit; 
but  upon  a  rule  to  shew  cause  why  there  should  not  be 
a  new  trial,  and  cause  shewn,  Lord  Mansfield^  fVUles 
and  Ashursi  Js.,  thought  the  indorsement  restrictive, 
and  that  the  plaintiffs  were  entitled  to  recover;  but 
BuUerJ.  thought  otherwise;  upon  which  Lord  Mans-' 
Jleldsaidf  the  whole  turned  on  the  question^  whether  the 
bill  continued  negotiable?  and  if  they  altered  their 
opinion,  they  would  mention  the  case  again;  but  it 
never  was  mentioned  afterwards :  and  upon  a  new  trial. 
Lord  Mansfield  directed  the  jury  to  find  for  the  plainti£^ 

(a)  2  Jffurr.  1287.  (6)  Dong.  6S7. 
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which  they  did.    It  has  been  said  that  the  indorsement        1828. 
^^  Pay  to  Williams  for  my*  use,"  is  a  mere  direction  to 
Williams  to  apply  the  money  produced  by  the  bill  to 
Sigoume^s  use;   but  the  words  taken  in   that  sense 
would  be  useless ;  for  whether  the  words  be  on  the  ftce 
of  the  indorsement  or  not,  as  soon  as  WiUiams  received 
the  proceeds  of  the  bill,  he  must  necessarily  apply  thrai 
to  Sigoumei/s  use,  and  place  them  to  his  credit  in  the  ac* 
count  between  them.     So  that  those  words  will  have  no 
effect  whatever,  unless  they  have  that  of  restraining  the 
n^otiability  of  the  bill,  or  at  least  of  making  the  first 
indorsee  (if  he  takes  the  bill  with  those  words  on  it^  as 
WiUiams  did  in  this  case)  a  trustee  for  the  original 
indorser.    The  case  of  Evans  v.  Cramlingkmf  when  duly 
considered,   does  not  seem  to  me  to  be  sufficient  to 
countervail  the  authorities  to  which  I  have  already 
adverted.    The  bill  in  that  case  was  drawn  by  Cram^ 
lington  upon  one  Byderj  payable  to  T.  Price  or  his 
order,  for  500Z.,  for  the  use  of  F*  Calvert.    Ryder  ac« 
cepted,  but  did  not  pay  the  bilL     Price  indorsed  it  to 
Evans  for  value.     The  latter  brought  an  action  against 
Cramlington  the  drawer ;  he  pleaded  that  Calvert  (who 
was  named  in  the  bill  as  the  cestuique  use)  was  an 
officer  of  the  excise,  and  indebted  to  the  king  in  such  a 
sum,  and  that  upon  an  exchequer  process  at  the  suit  of 
the  king  this  500/.  was  extended  in  his  hands.     To  this 
plea  there  was  a  demurrer.    It  appears,  therefore,  that 
Cramlitigtan  in  answer  to  the  claim  of  Evans^  the  in* 
dorsee,   set    up   what  is  sometimes   denominated   the 
jus  tertii ;  and  the  only  question  which  it  was  necessary 
for  the  Court  to  determine  was,  whether  the  bill  being 
in  trust  only  for  the  use  of  Calvert^  was  liable  to  be 
seized  under  the  extent  against  him  ?   The  G>urt  was  of 

S  s  4  opinion 
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1 82S.       opinion  that  it  was  not    The  proposition  of  CramUngUm, 
_  that  the  jus^  tertir  intervened,  failed  entirely,  and  it 

^oMjr       became  unnecefteary  to  decide  any  other  point.    That 
case,  therefore,  as  it  seems  to  m^  is  not  of  sirfKoient 
weight  to  coantervail  the  opiniona  delifered  in  Snee  ▼. 
Prescoi{a\  Bdie  ▼.  The  Bad  India  Company  {b\  and 
Ancher  v.  The  Bank  ofEn^tand  {e\   The  use  of  indorM* 
ments  of  this  kind  is  not  small,  nor  are  they,  as  it  seema 
to  me,  inconsistent  with  the  interests  and  convenience 
of  oommerca     Such  an  indorsement  will  not  prevent 
the  indorsee  from  neceiving*  the  money  from  the  ac- 
ceptor when  the  bill  becomes  due.     If  he  pay  it  to  his 
principal  all  wiH  be  well,  but  the  indorsee  must  look  to 
him  for  the  application  of  it*    It  will  have  the  efiect  of 
preventing  a  failing  man  from  disposing  of  the  bill  before 
it  becomes  due,  and  from  pledging  it  to  rdiore  himself 
from  his  own  debts  at  the  expense  of  his  correspondent. 
I  cannot  see  that  the  interests  of  commerce  will  be  pre- 
judiced by  our  holding  that  snch  an  indorsement  is 
restrictive.     On  the  contrary,  I  think  that  the  interests 
of  commerce  will  thereby  be  advanced.    It  is  said,  that 
it  cannot  be  expected   that  bankers   or  others   when 
requested  to  discount  sach  bills  as  this,  should  look  into 
the  accomits  between  the  principal  and  hb  agent.    I 
agree  it  cantiot  be  expected  they  should;  bat  stiU  if 
they  take  the  bill  so  indorsed,  they  take  it  at  their  peril, 
and  must  be  bound  by  the  state  of  the  accounts  between 
those  parties. 

Batlet  J.     The.  indorsement  in  this  case  is  in  the 
words  *^  Pay  to  Williams  or  his  ordet  for  my  use."  The 

(a)   l^Mr.?47.  {h)  2  Burr,  V2\6,  (c)  ITtoK/?.  637. 
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cfiMslion  isy  whether  the  words  <*^  n^  me"  have  I8S& 
or  have  not  tmj  e&et  with  refertnce  to  the  bill-  itaelf  ? 
The  person  who  remits  a  biU^  may  give  private  direo 
tions-  ta  his  corrsspondent  in  the  letter  in  wUcb  the 
biM  i$  inclosed,  and  if  he  meansi  the  dhnectiona  to  be 
private,  they  will  be  confined  to  the  letter.  But  when 
he  inCroduces  the  wcvds  **^  to  my  use**  on  the  bill 
itself,  he  notifies  to  the  world  that  he,  the  party  indorse 
ing,  has  not  given  to^  the  indoorsee  a  general  unlimited 
authority  to  apply  it  to  his  ovm  purposes,  but  only  to 
apply  it  to  the  use  of  him  the  indorser.  It  has  been 
suggested,  that  the  most  convenknt  construction  to  put 
on  the  words  will  be,  to  hold  that  the  indorser  meant 
thereby  to  direct  WilUanw  to  apply  the  ONmey  to  hi%  the 
indorser's  use,  but  not  to  put  the  indorsee  on  his  guard* 
My  opinion  is,  that  that  is  the  most  convenient  oonstiaK* 
tion  whid^  will  most  effigctually  protect  the  party  vriio 
appears  by  the  form  of  the  indorsement  used  by  him  to 
have  thought  that  he  required  protection*  It  is  said, 
why  introduce  the  words  **or  order?"  The  purposes 
of  the  indorser  may,  perhaps,  have  required  that  the 
bill  should  be  indorsed.  But  before  any  person  could 
honestly  take  that  bill  and  advance  money  on  it,  he 
ought,  seeing  the  words  *^  for  my  use"  on  the  bill,  to  have 
satisfied  himself,  from  the  correspondence  and  the  state 
of  the  accounts  between  Ssgoumey  and  WiUiams^  whether 
the  latter  was  indorsing  it  for  the  benefit  of  Sigoumey 
or  for  himself.  And  if  such  a  person  advances  money 
upon  a  bill  so  indorsed  without  making  such  enquiry, 
he  advances  it  at  his  peril.  Now«  in  this  instance,  the 
defendants  advanced  money  on  this  bill  without  making 
any  enquiry,  and  applied  the  whole  of  that  money  to 
the  use  of  Williams.     The  bill  was  discounted  on  the 

22d 
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1 828.        22d  of  October  J  the  day  after  it  was  received.    At  that 
^  time  Williams  had  more  than  3000/.  in  the  hands  of  the 

SXOOURIIXT 

affrinu  defendants.  They  discounted  this  and  other  bills  to 
the  amount  of  7000/.,  and  in  the  course  of  the-  day  all 
the  money  produced  by  this  and  other  bills,  to  the 
amount  of  10,000/.,  was  applied  to  the  use  of  Williams^ 
so  that  in  the  afternoon  of  that  day  they  had  in  their 
hands  182/.  only. 

As  to  the  case  of  Eoans  ▼.  Crawlington^  it  is  suflScient 
to  say  that  that  case  came  before  the  Court  on  de- 
murrer, and  that  there  was  no  question  whether  there 
had  been  any  misapplication  of  the  money  which  had 
been  received  by  means  of  the  bill.  In  this  case  there 
has  been  a  misapplication  of  the  money  by  the  defend- 
ants. That  is  a  sufficient  distinction  between  this  case 
and  that  of  Evans  v.  Cramlington.  For  these  reasons 
I  am  of  opinion,  that  in  this  case  the  plaintifi^  who  made 
the  special  indorsement,  thereby  effectually  protected 
himself,  and  is  entitled  to  the  judgment  of  the  Court 

Postea  to  the  plaintiff  (a). 

(o)  LUiledak  J.  was  in  the  bail  court. 
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1828. 


Jay,  Gent.,  ooe,  &c.,  against  Co aks,  Friday, 

November  l4th. 

THE  plaintiff,  in  December  1827,  delivered  his  bill  of  Where  m 
costs  for  business  done  for  the  defendant.  The  latter  foruuinganat- 
made  no  application  for  a  Judge's  order  to  tax  the  bill  ^obtained'' 
within  a  month  aOer  the  delivery,  but  after  the  plaintiff  SL^'i^JSLd 
had  commenced  an  action  to  recover  the  amount  of  his  ^  *^^  ^' 

the  amount, 

bill,  the  defendant,  on  the  14th  of  February  1828,  ob-  the  defendant 

ii  not  entitled 

tained  a  Judge's  order  to  tax  the  bill ;  on  the  9th  of  to  the  costs  of 

taxation*  aU 

June  the  bill  was  taxed,  and  upon  such  taxation,  more  Uiough  mora 
than  a  sixth  having  been  taken  ofl^  the  defendant  ob-  u  taken  off  by 
tained  a  role  to  refer  it  to  the  Master  to  allow  him  the 
costs  of  taxation. 


Parke^  in  Trinify  term,  obtained  a  rule  nisi  to  dis- 
charge that  rule^  upon  the  ground  that  a  party  was  only 
entitled  to  the  costs  of  taxation  when  a  sixth  of  the  bill 
was  taken  off  upon  taxation,  made  by  virtue  of  the  statute 
2  G.  2.  c.  23.  5. 23.,  and  that  under  that  statute  the 
application  to  tax  the  bill  ought  to  have  been  made 
within  a  month  after  its  delivery. 

Kelfy^  in  Trinity  term  last,  shewed  cause,  and  con- 
tended that  every  taxation  of  an  attorney's  bill  made 
before  or  after  action  brought,  was  within  the  meaning 
of  the  statute. 

Parke  contra.  Before  the  statute  2  G.  2.  c.  23.  s.  23., 
an  attorney  might  have  sued  his  client  immediately  after 
he  had  delivered  his  bill.    The  statute  2  G.  2.  c.  23. 

5.23. 


COAKS. 
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1828^        5. 23.  prevents  an  attorney  from  bringing  any  action  to 
recover  the  amount  of  his  bill  until  the  expiration  of  a 

Jay 

a^ntt        month  after  he  shall  have  delivered  it ;  and  upon  appli- 
cation of  the  party  sought  to  be  charged,  and  upon  his 
submission  to  pay  the  sum  that  upon   taxation   shall 
appear  to  be  due,  the  bill  may  be  referred  to  taxatioD, 
although  no  action  be  depending,  and  if  the  bill  taxed 
be  less  by  a  sixth   part  than  the  bill  delivered,  the 
attorney  is  to  pay  the  costs  of  the  taxation.     The  tax- 
ation, therefore,  contemplated  by  the  statute,  is  a  tax- 
ation made  upon  the  applicadoil  of  the  client  before 
action  brought.    If  the  case  bad  been  tried,  and  the 
bilf  had  been  reduced  one-sixth  by  the  verdict  of  a  jury, 
the  defendant  would  hot  have  been  entided  to  any  costs ; 
or  if  a  verdict  had  been  taken,  subject  to  a  reference  to 
the  Master,  and  one-sixth  had  been  taken  o£f^  the  costs 
of  taxation  would  not  have  been  allowed.     The  same 
point  came  before  the  Court  of  C.  P.  in  Benton  v.  JBul^ 
lard  (a).     The  prothonotary  in  that  case  had  refosed  to 
allow  the  costs  of  taxation,   on  the  ground  that  the 
plaintiff  had  commenced  his  action  on  his  bill  before  the 
defendant  obtained  any  order  to  tax  it,  and  said  that  he 
had  uniformly  pursued  that  course.    The  Court  said, 
that  that  was  the  practice,  and  that  the  point  had  been 
determined  repeatedly. 

Cur.  adv.  vtdt. 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
of  the  Court.  We  are  of  opinion,  on  the  authori^  of 
the  case  of  Benton  v.  BuUard^  that  the  defendant  in  this 
case  was  not  entitled  to  the  costs  of  taxation,  althoii^h 

(a)  4JBmgfuS6l, 

a  sixth 
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ft  sixth  part  of  the  bill  had  been  taken  off.     The  rule        1S28. 
which  has  been  obtained  for  discharging  the  rule  for  ■ 

allowing  these  costs  must,  therefore,  be  made  absolute.  agamu 

COAKS. 

Rule  absolute. 


Handley  against  Levy.  Mmday, 

November  nUth 

'T^HIS  action,   which  had  been  commenced  ia  the  WfaeceiuM 
Palace  Court,  was  removed  by  the  clefendant  into  nencisdin  um 
this  'G>urt.     The  defendant  had  been  arrested  and  held  ^^  aiWnra^ 
tobailfiM-19/.    The  plaintiff  recovered  only  2/.    A  rule  ^Tllhe  *^ 
nisi  had  been  obtuned  to  tax  (be  defendant  his  costs  P^^^n^^raoo* 

▼era  less  toan 

under  the  48  G.  S.  c.  46.  5. 8.  ^^ «»«  ^^ 

which  he  held 
the  defendant 
to  bail,  the 

TAestger  shewed  cause.    The  eighth  section  enacts,  Court  of  K.  B. 
that  where  a  defendant  has  been  arrested  for  any  sum,  toaUoiTthr 
if  it  be  made  appear  to  the  satisfaction  of  the  cowi  in  costs* under" 
fAick  the  action  is  brought  that  die  jflaintiff  hath  not  ^sg'^zI^c  46. 
reatsooable  or  probable  ^cause  for  arresting  and  holding  ''^ 
the  defendant  to  bail  to  such  amount,  the  defendant 
shall  be  entitled  to  costs  of  suit.   Here  the  action  having 
been  brought  in  the  Palace  Court,  this  Court  has  no 
jurisdiction,  Costello  v.  Corlett  (a). 


Lord  TenteHden  C.  J.  The  action  having  been 
brought  in  the  Palace  Court,  we  have  no  power  by  the 
statute  to  interfere.    The  rule  must  be  discharged. 

Rule  discharged. 

(a)  4JKfrgA.474. 
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1828. 


Thurtdasf,  Tenon  agoitist  Mars,  (a) 

November9,niiu 

An  affidavit  of    T  N  this  case  the  plaintiff  and  defendant  were  subjects 

debti  stating         JL 

that  defendant  of  the  king  of  France.    The  affidavit  of  debt  was  by 

the  plaintiff  as  T.  A.  Tenofi^  liquidator  (l^;ally  appointed  by  the  law  of 

Ij^^intoi  by"  ^  France)  of  the  estate  of  J.  Vemarell  and  T.  A.  Tenon^ 

jF'«ma)*of  an  l^^^ly  Carrying  on  business  as  booksellers  at  Paris  under 

*^,  uni^it  *®  ^^^  Vemarell  and  Tenon^  and  stated  that  the  de- 

•hew  that  by  fendant  was  indebted  to  T.  A.  Tenon  as  liquidator  of 

the  law  of  ^  ^ 

France  •.Warn-   that  estate,  bv  virtue  of  promissory  notes  drawn  in 

dator  is  entitled  ^      ^  ,..,,,  ,      .     j 

to  sue.  France  by  the  defendant.  A  rule  nisi  had  been  obtain^ 

by  Denman  for  delivering  up  the  bail-bond  to  be  can- 
celled, on  the  ground  that  it  did  not  appear  by  the  affi- 
davit of  debt,  that  the  plaintiff  as  liquidator,  by  the  law 
oi  France^  was  entitled  to  sue. 


The  Courts  after  hearing  Manning  against  the  rule, 
were  of  opinion  that  it  ought  to  have  been  shewn  that, 
by  the  law  of  France,  a  liquidator  was  entitled  to  sue, 
and  made  the  rule  absolute. 

Rule  absolute. 

(a)  The  trial  at  bar  of  the  cause  of  Rowe  ▼•  Breniwn  occupied  die 
court  ftom  Wedfietday  the  19th  of  NoDember  until  a  late  hour  in  the  even- 
ing of  Wcdnetday  the  26th  of  November. 
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1828. 


The  King  against  The  Justices  of  Kent.        ^^mber  2sth. 

AN  order  for  the  removal  of  a  pauper  from  the  parish  Semble,  Timt 
*       •  It  IS  uoDeces- 

of  Lenham,  in  KerUj  to  the  parish  of  Pluckley^  in  sary  to  enter 

and  reBpite  an 

the  same  county,  was  made  on  the  7th  of  Aprils  and  appeal  at  the 

rm  •  1     1 J  "I       "'®*'  sessions, 

served  on  the  8th.     The  sessions  were  uolden  on  the  where  the  order 
15th  of  Ajifilj  at  Maidstone.     By  the  practice  of  the  served  so  late 
sessions,  eight  dear  days*  notice  of  the  intention  to  try  JJ,^ibi7lo** 
an  appeal  is  required.     The  appeal  was  not  entered  at  ^^^  appe^ 
the  April  sessions,  but  the  parish  officers  Qf  Pluckley  ^^■^ 
gave  eight  clear  days'  notice  of  their  intention  to  try  the 
appeal  at  the  Jtdy  sessions.   At  the  time  when  the  order 
of  removal  was  served,  the  parish  officers  of  Pluckley 
said  they  should  appeal ;  the  parish  officers  of  Lenham 
observed,  that  nothing  could  be  done  at  the  then  next 
{April)  sessions,  as  there  would  not  be  eight  clear  days 
before  those  sessions.    The  court  of  quarter  sessions  re- 
fused to  hear  the  appeal,  on  the  ground  that  it  ought  to 
have  been  entered  and  respited  at  the  sessions  which 
were  holden  on  the  15th  of  April.     A  rule  nisi  having 
been  granted  for  a  mandamus  to  the  justices  of  the 
county  of  Kent  to  enter  continuances  and  hear  the 
appeal, 

BoUand  now  shewed  cause.  The  appellant  ought  to 
have  entered  and  respited  his  appeal  at  the  April  ses- 
sions. Rex  V.  The  Justices  qf  Herefordshire  {a). 

(a)  ZT.R.  504. 

Lord 
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1828.  Lord   Tenterden  C.  J.     We  think  it  reasonable, 

^   J-  under  the  circum&tances  of  this  case,  that  the  parish 

c^gfliVw/  officers  of  Pluckley  should  have  an  opportunity  of  trying 
KxNT.  their  appeaL  They  may  probably  have  been  misled  by 
the  obaervjAtioo  made  by  the  parisb  officers  tof  Lesaiam^ 
that  they  could  do  nothing  at  the  thea  n^Lt  {April)  ses- 
sions, as  there  were  not  eigbt  clear  days  before  those 
sessioaa.  Independeatly  of  that,  it  appears  to  rae  to 
have  been  wholly  umteoessary  to  enter  and  adjourn  the 
appeal  at  the  first  sessions,  when  tliey  ooald  not,  accord- 
ing to  the  praetioe  of  those  sessicMis,  then  try  it 

Rale  absolute  (a). 

in)  The  fioUowtng  case  ^ww  detidcd  in  HUary  term  1SS9. 
The  KING  againit  The  JiuticeB  of  DEVON. 

An  order  of  A>>  order  of  removal  from  the  pariah  of  Upottety  to  rUtminster  was 

temovol  was        lerved  on  tiie  8th  of  jlpr^     The  sCMons  were  held  at  Eteeier  on  Tuadny 

to'eMbleth«*  ^*  ^^^  ^^  ®^  ^^"'^     ^^  diatance  between  PUtmmtter  and  XfyatUr^ 

parish  to  which  >*  eight  miles,  and  between  PittminUer  and  Exeter  thirty  miles.     By  the 

the  pauper  was  practice  of  the  sessions  eight  clear  days^  notice  of  the  intention  of  the  ^»- 

anappeal  at  pcllaat  to  try  hie  appeal  is  nquirad.     But  an  appeal  may  be  entered  and 

tiie  next  ses-  respited  without  any  noUce.     The  appeal  was  not  entered  at  the  Eatlar 

tions ;  but  it  sessions.     But  eight  days*  notice  of  the  intention  to  try  the  appeal  at  the 

bera  entered  ^^  sesnons  was  given  by  the  appellant  parirfi.     The  oourt  of  quarter 

and  respited  at  aesaiona  refused  lo  hear  the  ^>peal«  on  the  ground  that  it  ongfat  -to  bmwe 

tiiose  sessions  :    ),een  entered  at  the  JnrU  sessions.     A  rale  nisi  fiir  a  mandamus  to  the 
Held,  that  that  ..-^  .  ^..^  ^  ^    .      ^ 

was  unneces-      justices  of  Devon  to  «nter  continoances  and  hear  the  appeal  havmg  been 

sary,  and  that      granted^ 

due  notice  of 

the  intention  to 

prosecute  the  Crotvder  and  Praed  shewed  cause.     According  to  the  general  rule  an 

appeal  at  the       appeal  against  an  order  of  removal  must  be  made  to  the  next  sessions  to 

second  ses-  which  the  party  can  by  possibility  appeal  after  the  order  of  removal  made. 

sions  havinjr 

been  givenrthe   ^^*  ^'  ^^  Justices  of  the  East  Riding  of  Yorkshirt,  (Houg,  193.)    Here 

court  of  quarter  the  parish -oflScers  might  clearly  have  entered  their  appeal  at  those  sessions, 

sessions  were       although,  in  consequence  of  the  rule  requiring  eight  clear  days*  notice  of 

bound  to  hear 

and  determine     *"^  ^^  ^°^^^  ^^  ^^^  ^'^  '^'    -^^  ^'  ^^  JvMiaes  tf  ffer^ordahire 

It.  is  T.  R.  504,),  and  Rex  v.  The  Justices  of  the  West  Riding  of  Yorkshire 

(4  M.  j-  S.  327.)  are  authorities  to  shew  that  they  ought  to  have  entered 
the  appeal  at  those  sessions,  and  adjouraed  it  to  the  nest. 

Cakriflge 
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Cdteridge  and  Edcourt  contriu    Th«  rule  for  a  mandamus  must  be  made  1828. 

absolute,  unless  it  be  necessary  to  enter  an  appeal  in  all  cases,  although  the  ,  ■ 

order  of  removal  is  served  so  late  as  to  render  it  impracticable  to  trv  the       The  Kino 
sipp^l  at.tha  teMions  Mzt  after  the  making  of  the  order.     Tbo  entering  r|.L^'¥''^?^^   ^ 
of  cheappeal  at  thoee  scesioos  must^ under  such  ciicuiiistaiiceB,  be  viseless» 
ind  can  only  oecawon  nnnoeesury  expense.     In  Jttex  t.  The  Jvttkei  ^  ' 
Jitaa»  (1  Bm  ^  A,  210. )»  the  order  of  removal  was  served  on  the  appdlant 
pariih  on  Sahtrdnyf  the  sesnons  were  holden  on  the  fbllowtng  Tuetiayt 
the  appdlanC  parish  was  thirt^seven  miles  from  the  place  where  the  ses- 
sions were  holden.     There  was  no  appeal  to  those  sessions,  and  the  justices 
refused  to  receive  the  appeal  at  the  second  sessions.    This  Court  granted  a 
mandamus.     It  was   urged  against  that  application*  that  the  appellant 
ought  to  have  entered  and  respited  the  appeal ;  but  I^ord  £llemborough 
saidy  <*  That  would  only  be  incnrriBg  a  useless  expense  without  conierring 
anj  bene6t  on  cither  par^*  and  was  therefore  qwte  umMceesmy."   Sex  v. 
3fte  JmsHees  of  SouthampUm,  JVinity  term,  57  0. 8.,  is  also  in  point. 

Cur.  ad9,  vult. 

Lord  TxKTxanEK  C.  J.  This  was  a  rule  for  a  mandamus  to  the  jus- 
tices of  Devon  to  enter  continuances  and  hear  an  appeaL  The  order  of 
removal  was  served  on  the  8th  of  April  t  the  sessions  were  holden  on  the 
15th  at  Eweter.  By  the  practice  at  those  sessions,  eight  clear  days*  notice 
of  the  intention  to  try  an  appeal  was- required.  It  is  depr,  therefore,  that 
fai  this  case  the  appellant  could  not  hftve  tried  his  appeal  At  the  Aprii 
sessions;  but  it  was  contended  that  he  ought  to  have  entered  It  at  those 
sessbns,  and  adjourned  it  to  the  next  Tlie  entry  for  the  mere  purpose  of 
adjournment  is  an  useless  act,  and  only  occasions  unnecessary  expense.  I 
think,  tlierefore,  tliat  he  was  not  bound  to  enter  it  at  those  sessions.  One 
inconvenience  only  can  follow  from  our  holding,  that  it  is  not  neceasiuy, 
under  such  circumstances,  to  enter  the  appeal  at  the  first  sessions,  vis. 
where  the  removal  is  msde  within  eight  days  of  the  sessions,  so  that  the 
parish  to  which  the  pauper  is  removed  cannot  try  their  appeal  at  those  ses- 
sions, the  removing  parish  may  not  know  of  the  intention  of  the  other 
parish  to  appeal  unUl  eight  days  before  the  second  sessions.  If  that  should 
prove  to  be  an  inconvenience,  the  court  of  qusrter  sessions  may  remedy  it 
by  requiiing,^  under  such  circumstances,  a  longer  notice.  We  think  that 
the  court  of  quarter  sessions  ought  to  have  heard  the  appeal,  and  that  the 
rule  for  a  mandamus  must  be  made  absolute. 

Rule  absolute  (a). 


(a)  The  KING  ogajnif  The  Justices  of  SOUTHAMPTON. 

The  order,  which  was  for  the  removal  of  a  pauper  from  the  parish  of 
Itopley  to  tlie  parish  of  Beiitworth,  was  dated  the  2d  of  January,  It  was 
signed  by  the  magistrates  at  Arie^ordt  wliicb  place  was  distant  from  RapUy 

Vol.  VIII.       .  Tt  ««r 
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fbur  milaiy  mod  ftom  Beniworth  eight»  and  ifcnlieiorf A  WM  distant  ftom 
Mopley  £▼•  miks.  The  order  was  not  lerred  until  the  7th  of  January^ 
The  eeflriom  were  bolden  at  ITau^etUr  on  Monday  the  14th  oijamtofy. 
The  distante  between  Wmehetier  and  Bentworth  was  fifteen  miles.  By  thfr 
practice  at  the  ffawipshirt  aenionSf  notice  of  prosecuting  appeals  againet 
orders  of  remoTal  was  required  to  be  given  bj  the  appellants  ^ght  days,  at 
least,  belbre  the  sessions.  The  parish«officers  of  BenlwoHkf  therefore^ 
ooUld  not  try  their  ap|ieal  at  th^  Jatmmy  sessions.  Thej  applied  to  the 
Court  for  leave  to  enter  the  appeal  at  an.  adjoumment  of  those  lesiions 
holden  on  the  15th  of  Jtfercft,  but  that  was  refused.  Due  notice  of  appeal 
was  gifen  ibr  the  AprU  sessions,  which  were  holden  on  the  15th  of  that 
month ;  but  the  Justices  of  those  sessions  refused  to  hear  the  appeal,  on  the 
ground  that  it  had  not  been  entered  at  the  preceding  sessions.  In  Saater 
term,  57  Q*  5,,  a  rule  nisi  was  granted  for  a  mandamus,  commanding  the 
Justices  to  enter  continuanoes  atid  hear  the  appeid,  and  it  was  made  abso- 
lute in  Trinity  term.. 


FHdayi 
No9ember2Bth. 


The  defimdant 
Is  not  entitled 
to  costs  of  a 
judgment  of 
non  pros,  ob- 
tained by  rea- 
son of  the 
plaintiff  having 
omitted  to  enter 
the  issue  on 
record,  after 
issue  Joined  on 
a  demurrer  to 
a  plea  in  abater 
ment 


MicHLAM  against  Bate. 

JSSUE  was  joined  in  this  case  in  Michaelmas  term 
upon  demurret  to  a  plea  in  abatement  The  plaintiiF 
omitted  to  enter  the  issue  upon  record.  Judgment  of 
Bon  pros,  was  signed  by  the  defendant  for  not  entering 
the  issue.  The  defendant's  attomies  applied  for  costs 
of  judgment  of  non  pros.,  which  the  plaintiff  refused  to 
pay.  The  defendant  then  issued  a  ca.  sa.,  and  the 
plaintiff,  in  order  to  prevent  an  arrest,  paid  to  the  sheriff 
of  Gloucester  10/.  A  rule  nisi  had  been  obtained  to  set 
aside  the  ca.  sa.  and  all  subsequent  proceedings  for 
irregularity,  and  to  hare  restored  the  sum  of  10/.  paid 
to  the  sheriff. 


FcUett  shewed  cause.    According  to  the  general  inile^ 
a  defendant  who  obtains  judgment  of  non  pros*  is  entitled 

to 
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to  costs,  Davis  v.  James  (a).     An   executor  is  even        16M. 
liable  to  costs  on  a  judgment  of  non  pros.    Hawes'y* 
Saunders  {b). 


CampbeU  contra.  The  defendant  who  obtains  judg- 
ment of  non  pros*  is  entitled  to  costs  under  the  statute 
4  Jac.  1.  r.  5«  whereby  it  is  enacted,  that  if  any  person 
shall  commence  any  action  in  any  court  wherein  the 
plaintiff*  or  defendant  might  have  cosiSf  in  case  judgment 
shall  be  given  for  him^  and  the  plaintiff  after  appearance 
be  nonsuited,  or  a  verdict  pass  against  him,  then  the 
defendant  shall  have  his  costs.  Now  the  defendant 
having  pleaded  in  abatement,  would  not  have  been  en- 
titled to  costs  if  judgment  of  the  Court  had  been  given 
for  him  after  the  argument;  for  the  statute 8  &9  W*3. 
c.  2.,  which  enacts,  '*  that  if  any  person  shall  commence 
an  action  wherein  upon  demurrer  either  by  plaintiff  or 
defendant  judgment  shall  be  given  by  the  Court  against 
the  plaintiff,  the  defendant  shall  have  judgment  to  re- 
cover his  costs,"  has  been  held  not  to  extend  to  de- 
murrers on  pleas  in  abatement,  Thomas  v.  lJoyd{c)^ 
nor  to  any  action  where  the  defendant  would  not  have 
been  entitled  to  costs  upon  a  nonsuit  or  verdict,  Thrale 
V.  The  Bishop  i^  London  (d). 

Lord  Tenterden  C.  J.  If  the  plaintiff  had  entei*ed 
the  issue,  and  the  judgment  of  the  Court  bad  been 
against  him,  he  would  not  have  been  liable  to  pay  costs* 
Here  he  forbore  to  enter  the  issue,  and  thereby  ren- 
dered it  unnecessary  for  the  defendant  to  incur  the 
expense  of  arguing  the  demurrer.  As  the  plaintiff  would 

(a)  IT.B.  57U  W  SBurr.  1564. 

(«)  1  Mll:.l04.    1  Ld. litfym.  89^  (tf)  1  H.  JWi  590. 

T  t  2  not 


1IJCIII.41C 

Bais. 


644  CASES  IN  MICHAELMAS  TERM 

^  1828.       not  have  been  liable  to  pay  the  costs,  if  the  Court,  after 
— "■*        argument,  had  given  judgment  against  him,  we  think  he 
agaiiut       ought  not  to  be  subject  to  costs  by  reason  of  his  having 
omitted  to  enter  the  issue,  and  thereby  rendered  ex- 
pense unnecessary.     The  rule  musl^  therefore,  be  made 

absolute. 

Rule  abscdute. 


Bau. 


■5*''^1   «-,.  Jn  the  Matter  of  James  Nunn. 

J^immfer  S8lh. 

By  Stat.  6  G.  4.  TJLATT  on  a  former  day  in  this  term  obtained  a  rule 
C.I08.  #.5.  if    X^  -^  , 

any  ▼easel  to  shew  cause  why  a  writ  of  habeas  corpus  should 

therein  dfr-  ^ 

scribed  shall  bo  not  issue,  directed  to  the  gaoler  or  keeper  of  the  con- 
high  sou,  *  vict  gaol  at  Springfield^  in  the  county  of  Essex^  or  his 
l«mw*S?an^  deputy,  commanding  him  to  bring  up  the  body  oi  James 
Salts  o?riie  ^^^^*  It  appeared  by  the  affidavits  in  support  of  the 
United  King-  rxAe^  that  Nunn  had  been  convicted  before  two  justices 

dom,  or  shall  ** 

be  discovered     of  the  borough  ot  Harwich ^  in  the  county  o(  EsseXy  upon 

to  have  been 

within  the  said   the  information  of  E,  J.  JetmingSf  an  officer  of  customs, 

distance,  faav-         /.  ■       .  ....  i       ■         i 

ing  on  board      of  having  Within  SIX  months  then  last  past,  to  wit,  on 

the  goods 

therein  specifiedf  the  goods  and  the  vessel  shall  be  forfeited.  By  s,  49.  every  person  who 
shall  be  found  or  discovered  to  have  been  on  board  any  vessel  liable  to  forfeiture  under  that 
act  for  being  found  or  discovered  to  have  been  within  any  of  the  distances  or  places  men- 
tioned in  the  act  from  the  United  Kingdom,  shall  forfeit  100/.,  and  may  be  detained  and 
taken  before  two  justices,  to  be  dealt  with  as  thereinafter  mentioned.  By  s.  74.  any  offence 
against  that  act  shall,  for  the  purpose  of  prosecution,  be  taken  to  have  been  committed,  and 
the  penalties  incurred,  at  the  place  on  land  in  the  United  Kingdom  into  which  the  person 
committing  such  offence,  or  incurring  such  penalty,  shaU  be  taken,  brought,  or  carried ;  and 
in  case  such  place  on  land  is  situate  within  any  city,  &c.,  the  justices  of  the  peace  for  the 
dty,  &c.»  as  well  as  those  for  the  county  within  which  such  city  is  situate,  shall  have  juris- 
diction to  try  aU  offences  committed  upon  the  high  seas  against  the  act.  A  vessel  liable  to 
forfeiture  under  this  act  was  seised  in  a  part  of  the  river  Orwell'vfhere  the  justices  of  Ipswich 
had  jurisdiction,  and  a  person  found  on  board  the  vessel  was  taken  to  Harwich,  and*prose- 
cuted  before  two  justices  of  that  place,  who  convicted  him  in  a  penalty  of  100/.  for  having 
been  found  on  the  high  teas  on  board  a  vessel  liable  to  forfeiture :  Held,  that  the  justices  of 
Marwieh,  being  justices  at  the  first  place  on  land  to  which  the  party  was  carried^  had  juris- 
diction to  try  the  offence. 

When  the  vessel  was  first  boarded  she  was  just  entering  the  harbowr  of  Harwich  .*  Held, 
that,  in  the  absence  of  all  other  evidence,  a  person  then  found  on  board  might  properly  be 
found  to  have  been  on  board  on  the  high  seaa. 

tttt 
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the  18th  of  September  1828,  he  Nunn  being  a  subject        1828. 
of  his  Majesty,  and  liable  to  be  stopped,  arrested,  and 

In  toe  Matter 

detained  for  the  offence  thereinafter  mentioned,  been      ofNuKsr. 
found  on  the  high  seas  on  board  a  certain  vessel  liatie  to 
forfeiture  under  the  provisions  of  stat  6  6.4.  c.  108.; 
for  that  the  said  vessel  not  being  square-rigged,  and, 
belonging  to  his  Majesty's  subjects,  on  the  dayand  year 
aforesaid,  was  found  on  the  high  seas  aforesaid,  else- 
where than  in  any  part  of  the  British  or  IrisJi  Channel^  - 
within  100  leagues  of  a  certain  part  of  the  coast  of  the 
county  of  Essex^  having  on  board  divers,  to  wit,  4S00 
pounds  weight  of  tobacco,  &c.  contrary  to  the  form  of 
the  statute  in  that  case  made  and  provided;  and  the 
said  James  Nunn  having  been  found  on  board  the  said 
vessel  at  the  time  of  her  becoming  and  being  so  subject 
and  liable  to  forfeiture ;  and  the  said  James  Nunn  hav- 
ing been  on  the  day  and  year  last  aforesaid,  for  the 
offence  aforesaid,  stopp%d,  arrested,  and  detained  by 
JV.  P.,  he  fV,  P.  being  an  officer  of  customs,  and  by 
him  taken  and  brought  into  a  certain  place  on  land 
in  the  United  Kingdom,  to  wit,  into  the  borough  of 
Harwich f  in  the  county  of  Essex^  the  said  justices  had 
adjudged  that  the  said  James  Nunn  had  forfeited  for  his 
said  offence  100/.;  that  sum  not  having  been  paid,  the 
justices  required  W.  P.  and  W.  B.  to  take  and  convey 
Nunn  to  the  said  convict  gaol  at  Spriugfeld^  in  the 
county  of  Essex^  and  to  deliver  him  into  the  custody  of. 
the  gaoler  of  that  gaol,  and  required  the  said  gaoler  to 
take  Nunn  into  his  custody,  and  safely  keep  him  until 
he  should   pay   the   said    100/.     The    affidavits   then 
stated,  that  Nunn  at  the  time  when  he  was  arrested 
and  detained,  as  in  the  commitment  was  mentioned, 
was  not  found  upon  the  high  seas  as  charged  in  the 

T  t  S  com- 
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1828.       oommitment,  but  was  then  on  board  o  certain  vessel 
called  the  Mary  and  Eiiza^  hemct  the  vessel  referred 

Ih  the  Matter  jr  >  © 

cf  Nmrx.  to  in  the  commitment,  which  vessel  was  then  proceed- 
ing on  her  voyage,  and  sailing  upon  that  part  of  the 
coast  ^Suffolk  which  lies  next  the  bounds  of  the  parish 
of  WaUon^  in  the  county  of  Suffolk,  but  not  at  a  greater 
distance  than  800  yards  from  the  land  on  the  said 
coast,  and  in  the  river  Orwell,  commonly  called  the 
-  Ipswich  Water  /  and  the  place  where  he  was  so  stopped^ 
arrested,  and  detained  was  oppo»te  to  the  south*east 
side  of  the  town  of  Hanoich,  in  the  county  of  Essesy 
where  the  river  is  about  a  mile  wide$  and  that  the  said 
town  of  Harwich  and  part  of  the  coast  of  Essex  may 
be  very  distinctly  seen  from  the  said  place,  and  also 
that  part  of  Uie  coast  of  Suffolk  which  is  nearest  to  the 
said  place ;  and  that  the  civil  and  criminal  jurisdiction 
of  the  borough  of  Ipsmich  extended  from  the  town  of 
Ipswich  down  the  said  river,  bel<Vw  Landguard  Fort;  and 
that  persons  were  tried  at  the  sessions  for  the  borough 
of  Ipswich,  for  offences  committed  upon  the  said  river, 
at  least  seven  miles  distant  from  the  parochial  limiti 
of  the  said  borough ;  and  that  the  jurisdiction  of  the 
justices  of  the  borough  of  Ipswich  over  the  place  therein- 
before mentioned  was  public  and  notorious;  and  that 
the  whole  of  the  river  Orwell,  which  flows  from  Land" 
guard  Fort,  is  within  the  jurisdiction  of  the  borough 
of  Ipmich,  It  appeared  by  the  depositions  taken  before 
the  magistrates  (which  had  been  returned  to  this  Court 
under  a  certiorari),  that  fV.  P.,  a  custom-house  oflScer, 
being  on  watch  about  a  quarter  past  four  in  the  morn- 
ing of  the  18th  of  September  1828,  saw  the  vessel  men* 
tioned  in  the  conviction  entering  the  harbour  of  Har* 
wich,  about  two  miles  from  the  town  of  Harwich,-  that 

he 
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he  boarded  her,  and  found  Nunn  on  board  her.     The        1828. 
rule  was  obtained  on  the  ground  that  Uie  magistrates  of       — — 

In  the  MatMr 

Harwich  had  no  jurisdiction  to  try  the  oflfenee;  firsts  oTNukk. 
because  there  was  no  evidence  to  shew  that  Nunn  was 
on  board  the  vessel  on  the  high  seas;  and,  secondly, 
assuming  that  that  &ct  was  made  out,  the  magistrates 
otipswicb  or  of  the  county  of  Skgffblk  had  jurisdiction, 
and  not  the  magistrates  of  the  borough  of  Harwich. 

The  SoUcitor-General  and  Shepherd  now  shewed  cause. 
The  information  alleges  that  Nunn  had  been  found  on 
the  high  seas  on  board  a  vessel  liable  to  forfeiture^  and 
that  the  justices  convicted  him  of  the  offence  charged  in 
the  information.  They  have,  therefore,  adjudged  that 
he  was  found  .on  board  the  vessel  on  the  high  seas,  and 
their  judgment  is  equally  conclusive  as  to  that  fact,  as  it 
is  as  to  the  fact  that  a  quantity  of  tobacco  was  on  board 
that  vessel.  But  assuming  that  to  be  otherwise,  it  ap-> 
pears  by  the  depositions  that  the  custom-house  officer,  at 
a  quarter  past  four  in  the  morning,  discovered  a  vessel 
coming  into  the  harbour,  and  that  when  she  had  come 
into  the  harbour,  he  made  for  her,  boarded  her,  and 
then  found  Nimn  on  board  her.  At  the  time  when  the 
vessel  was  first  seen  she  was  on  the  high  seas.  It  is 
wholly  immaterial  where  she  was  when  she  was  seized. 
It  is  sufficient  that  she  was  found  on  the  high  seas.  Then, 
as  to  the  second  point,  it  is  clear  that  the  justices  of  the 
borough  of  Harwich,  by  the  6  G.  4.  c.  1 08.  s.  74.,  had 
jurisdiction  to  try  the  offence;  for  that  was  the  first  place 
on  land  into  which  she  was  carried. 

Piatt  contril.  Nunn,  the  prisoner,  was  taken  and 
carried  to  a  place  which  was  within  the  local  juris- 
diction of  the  magistrates,   either  of  the  borough  of 

T  t  4  Ipswich 
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1828.        Ip^ch  or  of  the  county  ofSigffMk;  and  Kite  and  Lane^s 
,   "    ~        case  (a)  shews  that  havini?  been  taken  within  one  juris- 

In  the  Matter  /   '  °  •' 

of  NuNK.      diction,  he  ought  not  to  have  been  removed  to  another.. 
Secondly^  by  the  statute  66. 4.  c.  108.  s$.  S.  49.  and  74.  (&)» 

it 

(«T  is.ia  loi. 

{b)  By  the  statute  6  G,  4.  c.  108.  9.  S.  it  is  enacted,  that  if  any  tessel  or 
boat  not  being  square  rigged,  belonging  in  the  whole  Qr  in  part  (o  his 
Majesty's  subjects,  shall  be  found  in  any  part  of  the  BriUth  or  Irish 
ChannelSf  or  elsewhere  on  the  high  seas,  within  one  hundred  leagues  of 
any  part  of  the  coasts  of  the  United  Kingdom,  or  sbaii  be  disooTered  to 
have  been  within  the  said  limits  or  distances,  haying  on  board,  inter 
tobacco,  &C. ;  then  and  in  such  case  the  said  tobacco,  and  also  the  vc 
or  boat,  with  all  guns,  &c.  therein,  shall  be  forfeited. 

By  «.49.  it  is  enacted,  that  every  person,  being  a  subject  of  his  Ma- 
jesty, who  shall  be  found  or  discovered  to  have  been  on  board  any  vessel 
or  boat  liable  to  forfeiture  under  that  or  any  other  act  relating  to  the 
evenue  of  customs,  for  being  found  wkhin  four  or  eight  leagues  of  the 
coast  of  the  United  Kingdom  as  aforesaid,  or  for  being  found  or  di^ 
covered  to  have  been  within  any  of  the  distances  or  places  In  that  act 
mentioned,  from  or  in  the  United  Kingdom,  or  from  or  in  the  ItieofMan, 
having  on  board,  or  having  had  on  board,  or  conveying  or  having  conveyedl 
in  any  manner  such  goods  or  other  things  as  subject  such  vessel  or  boat  to 
forfeiture,  shall  fc^rfeit  tlie  sum  of  ICXV. ;  and  it  shall  be  lawful  fbr  any 
officer  of  the  army,  navy,  or  marines,  being  duly  authorised,  and  00  full 
pay,  or  any  officer  of  customs  or  excise,  or  other  person  acting  in  his  or 
their  aid  or  assistance,  or  duly  employed  for  the  prevention  of  smuggling, 
to  stop,  arrest,  and  detain  every  such  person,  and  to  carry  and  convey  such 
person  before  two  or  more  justices  of  the  peace  in  the  United  Kingdom, 
&c.^  to  be  dealt  with  as  thereinafter  directed.  Provided  always,  that  any 
such  person  proving  to  the  satisfaction  of  such  justices  that  he  was  only  a 
passenger  in  such  vessel  or  boat,  and  had  no  interest  whatever  in  the 
vessel  or  boat,  or  in  the  cargo  on  board  the  same,  shall  be  forthwith  dxa* 
charged  by  such  justices. 

By  J.  74.  it  is  further  enacted,  that  in  case  any  offence  shall  be  com- 
mitted upon  the  high  seas  against  that  or  any  other  act  relating  to  the 
revenue  of  customs,  or  any  penalty  er  forfeiture  shall  be  incurred  upon 
the  high  seas  for  any  breach  of  such  act,  such  oflTence  shall,  for  the  purpose 
of  prosecution,  be  deemed  and  taken  to  have  been  committed,  and  such 
penalties  and  forfeitures  to  have  been  incurred,  at  the  place  on  land  in  the 
United  Kingdom  or  the  Isk  of  Man  into  which  the  person  committing 
such  oflence,  or  incurring  such  penalty  or  forfeiture,  sliall  be  takan^ 
brought,  or  carried ;  and  in  case  such  place  on  land  is  situated  within  any 
dty,  borough,  &c.>  as'well  any  justice  of  the  peace  for  such  city,  boroughs 
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it  is  essential)  in  order  to  give  the  magistrates  jurisdiction,        1 828. 
that  the  offence  should  have  been  committed  on  the  high    ,   "[    ~ 

°       In  Uie  Matter 

seas.  The  justices  of  Harwich^  therefore,  had  no  juris-  of  Nuhn. 
diction  to  convict  Nunn^  unless  they  had  some  evidence 
to  shew  that  he  was  on  board  the  vessel  on  the  high  seas. 
There  was  no  evidence  to  shew  that  he  had  committed 
any  offence  upon  the  high  seas.  The  only  evidence 
was,  that  he  was  on  board  the  vessel  at  the  time  when, 
and  die  place  where,  she  was  seized ;  but  that  was  a 
place  within  the  jurisdiction  of  the  magistrates  of  the 
borough  of  Ipsa>ich.  It  is  consistent  with  the  facts 
sworn  to  before  the  magistrates,  that  Nunn  may  have 
come  on  board  the  vessel  after  she  had  left  the  high 
seas.  There  was  no  evidence  to  shew  that  he  was  in 
her  but  in  the  place  where  he  was  found.  The  magis- 
trates, in  the  conviction,  assume  that  he  was  upon  the 


&c.  as  any  justice  of  the  peace  for  the  county  within  which  such  city,  &c. 
18  situated,  shall  have  jurisdiction  to  hear  and  determine  all  cases  of 
offences  against  such  act  so  committed  upon  the  high  seas,  any  charter  or 
act  of  parliament  to  the  contrary  notwithstanding.  Provided  always, 
that  all  offences  against  that  or  any  other  act  relating  to  the  revenue  of 
customs  committed  in  any  city,  borough,  &c  »  shall  be  deemed  and  taken 
to  have  been  committed  in  the  courty  within  which  such  city,  &c.  is 
situated,  and  as  well  any  justices  of  the  said  city,  &c.  as  any  justices  of 
any  county  in  which  such  city,  &c  if  situated,  shall  have  jurisdiction*  to 
hear  and  determine  the  same.  • 

By  J.  80.  it  is  enacted,  tliat  it  shall  be  lawful  for  any  two  or  more 
justices  of  the  peace  before  whom  any  person  liable  to  be  arrested  and  de- 
tainedy  and  who  shall  have  been  arrested  and  detained  for  being  found  or 
discovered  to  have  been  on  board  any  vessel  or  boat  liable  to  forfeiture  under 
that  or  any  act  relating  to  the  retenue  of  customs,  &c,  shall  be  carried, 
on  the  confession  of  such  person  of  such  offence,  or  on  proof  thereof  upon 
the  oaths  of  one  or  more  credible  witnesses,  to  convict  such  person  ;  and 
every  such  person  so  convicted  shall  immediately  pay  into  the  hands  of  such 
justices  the  penalty  of  100/.,  or  in  default  thereof  the  said  justices  shall 
commit  such  person  to  any  gaol  or  prison,  there  to  remain  until  such 
penalty  be  paid. 

high 
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1828.        high  seas.     They  had  no  right  to  assume  that  fact,  when 
there  was  no  proof  of  it. 


In  the  Matter 

of  NUNM. 


Lord  Tekterden  C.  J.  Tlie  injection  taken  to  the 
conviction  is  twofold ;  that  the  prisoner  was  not  found 
on  board  a  vessd  on  the  high  seas ;  and  that  his  offsnce^ 
if  any,  was  committed  within  the  jurisdiction  of  the 
justices  of  SujffbU:  or  Ipmich^  and  not  those  of  Harmck. 
It  has  been  said,  that  supposing  the  vessel  to  have  been 
on  the  high  seas,  this  man  might  have  come  on  board 
her  after  she  had  left  the  high  seas.  If  that  were  the 
fact,  it  was  matter  of  defence  to  the  information,  because 
in  that  case  the  allegation  of  the  prisoner  having  been 
found  on  the  high  seas  would  not  have  been  made  out 
in  proof.  We  cannot,  therefore,  assume  that  to  have 
been  the  fact.  It  is  said,  however,  that  if  in  truth 
it  shall  appear  that  the  offence  was  not  committed 
on  the  high  seas,  but  witliin  the  body  of  a  county, 
although  that  would  have  been  a  defence  to  the  in* 
formation,  yet,  as  the  &ct  of  his  being  on  the  high 
seas  is  that  which  gives  jurisdiction  to  the  magistrates, 
we  ought  to  enquire  into  it,  notwithstanding  the  aver- 
ment in  the  information  that  he  was  found  upon  the 
higli  seas.  I  have  great  doubts  whether  that  doctrine 
can  be  maintained.  I  do  not  think  it  necessary,  how- 
ever, to  give  a  decided  opinion  upon  it,  because  the 
whole  matter  is  now  before  us,  and  it  is  made  plain  to 
my  mind,  that  the  offence  of  this  person  was  committed 
on  the  high  seas.  It  appears  from  the  depositieiis  iaken 
before  the  magistrates,  that  the  officer,  being  upon  the 
watch  at  about  a  quarter  past  four  in  the  morning 
discovered  this  vessel  coming  into  the  harbour:  that 
must  mesn  coming  from  the  sea,  and,  therefore,  the 

vessel 
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vessel  must  have  been  upon  the  sea;  and  if  the  man  1628. 
was  in  the  vessel  upon  the  sea^  he  was  guilty  of  the  t-  a  iwf^M^ 
offence  charged  in  the  information.  As  to  the  other  of  lluifir. 
point,  the  seventy-fourth  section  enacts,  **  that  if  any 
offisnce  shall  be  committed  upon  the  high  seas,  such 
ofience  shall,  for  the  purposes  of  prosecution,  be  deemed 
and  taken  to  have  been  committed  at  the  place  on  land 
in  the  United  Kingdom,  into  which  the  person  com- 
mitting such  ofience  shall  be  taken,  brought,  or  car- 
ried,'' Now  this  person  was  taken,  brought,  and 
carried  into  Harwich.  I^  therefore,  the  ofience  was 
committed  upon  the  high  seas,  which,  for  the  reasons 
already  given,  I  think  it  clearly  was,  if  he  was  first 
taken  into  Harwich^  the  magistrates  of  that  place  had 
jurisdiction  to  try  him,  and  the  objection  which  has  been 
taken,  as  to  the  want  of  jurisdictioir  in  the  convicting 
magistrates,  falls  to  the  ground.  Kite  and  Lan^s  case 
is  entirely  difiisl'ent  from  the  present.  The  information 
m  that  case  alleged,  that  the  party  bad  been  found  on 
board  a  boat  in  the  harbour  of  Folkestone^  not  that  he 
had  been  found  upon  the  high  seas,  or  that  any  ofience 
had  been  committed  there. 

Bayley  J.  By  the  third  section  of  the  6  G*^ 
c.  108.,  any  ship  discovered  to  have  been  at  sea  with 
tobacco  on  board,  under  the  circumstances  therein 
mentioned,  is  liable  to  forfeiture ;  and  by  section  80. 
<^  any  person  found  on  board  such  ship  is  liable  to  be 
convicted."  But  it  is  contended,  that  this  person  was  not 
found  to  have  been  on  board  this  sliip  on  the  high  seas, 
but  that  he  was  upon  the  water  within  the  limits  of  the 
county  of  SigffbUj  or  the  borough  of  Ipswich ;  and  then 
it  is  said,  that  the  seventy-fourth  section  is  to  be  read  as 

if 
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1828.        if  the  magistrates  of  the  place  in  which  the  party  is 
"^""       arrested  and  taken  only  had  jurisdiction  ;  but  the  words 

In  the  Matter  ... 

ofNuKK.  of  that  section  give  authority  to  those  magistrates 
within  whose  jurisdiction  the  party  shall  be  iakeny 
brought^  or  carried-,  Therefore,  if  he  was  taken  upon 
the  water  within  the  limits  of  a  particular  bounty,  and 
was  carried  in  the  vessel  to  any  other  place  not  within 
the  limits  of  that  county,  the  magistrates  of  that  place 
to  which  he  was  so  carried  had  jurisdiction  over  the 
subject.  In  Kite  and  Lan^s  case  the  party  was  first 
carried  to  Folkestone^  and  afterwards  taken  from  FoUce-' 
stone  to  Dover. 

LiTTLEDALE  J.  In  Order  to  constitute  an  offence 
within  this  act  of  parliament  two  things  must  concur. 
First,  the  vessel  must  have  been  on  the  high  seas,  and 
next  the  party  must  have  been  on  board  the  vessel  on 
the  high  seas.  Now  in  this  case  both  these  things 
concur.  First,  it  appears  by  reasonable  evidence  that 
the  vessel  was  found  within  the  limits  mentioned  in  the 
act  of  parliament,  having  tobacco  on  board,  and  that 
l^unn  was  on  board  the  vessel  while  she  was  in  that 
situation.  It  is  said  he  might  have  been  taken  on  board 
when  the  vessel  was  ofi*  shore.  If  that  fact  had  ap- 
peared before  the  magistrates,  he  could  not  have  been 
convicted.  No  proof  of  that  kidd  having  been  given, 
I  think  there  was  reasonable  evidence  for  the  justices  to 
find  that  he  had  been  on  board  the  vessel  while  she  was 
on  the  high  seas.  Then  as  these  two  things  concur,  the 
next  question  is,  Who  are  the  magistrates  that  had  juris- 
diction over  this  offence?  It  seems  to  me  that  the 
magistrates  of  the  place  into  which  the  person  who 
commits  the  offence  shall  be  carried  have  jurisdiction 

to 
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to  try  it     The  vessel  in  going  up  a  river  may  pass        1828. 
through   several  jurisdictions;   but  the  justices  of  the       """""" 

®  '^  ^  *  ^         ''  In  the  Matter 

place  on  land  into  which  the  man  is  first  taken,  have      of  Nukk. 
jurisdiction  to  try  him.     That  place,  in  this  case,  was 
Harwich. 

Parke  J.  I  also  think  that  the  magistrates  of  Har- 
wich had  jurisdiction.  The  question  turns  on  the  con- 
struction of  the  seventy-fourth  section.  In  order  to 
give  the  magistrates  jurisdiction,  two  things  are  neces- 
sary. First,  that  the  offence  shall  have  been  committed 
on  the  high  seas;  and,  secondly,  that  the  convicting 
magistrates  sliall  be  magistrates  of  the  place  on  land  to 
which  the  person  who  has  committed  the  offence  is 
carried.  First,  there  was  abundant  evidence  for  the 
magistrates  to  find,  that  the  defendant  was  on  board 
the  vessel  on  the  high  seas.  Secondly,  though  it  may 
happen  that  in  the  course  of  taking  the  vessel  from  the 
place  where  the  man  was  arrested  (and  the  place  where 
he  was  arrested  is  immaterial)  he  may  have  passed  over 
a  portion  of  land  covered  with  water,  which  was  within 
another  jurisdiction,  there  is  no  doubt  that  Harwich 
was  the  first  place  on  land  to  which  he  was  taken,  and 
that  the  magistrates  who  committed  him  were  magis- 
trates having  jurisdiction  at  that  place.  That  being  so, 
they  had  jurisdiction  over  the  offence.     This  rule  must^ 

therefore,  be  discharged. 

Rule  discharged. 
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1838. 

Pitt  against  New. 

An  affidavit  of  A   RULE  Hisi  had  been  obtained  for  discharging  the 

paid  for  the  use  defendant  out  of  the  custody  of   the  sheriff  of 

the  de^^odaot  Gloucestei'  upon  filing  common  bai]»  upon  the  ground 

u  Lwf "Jiri'Jtl  that  the  affidavit  of  debt  was  defective.     It  stated  that 

It  omit  to  state 

that  it  was  paid  j^j^^  j^^  ^^3  indebted  to  deponent  PiH  in  the  sum  of 

at  his  request.  ^ 

6400/.  for  money  paid,  laid  out,  and  expended  by  de- 
ponent to  and  for  the  use  and  benefit  of  John  News  but 
it  did  not  allege  it  to  have  been  -paid  at  the  request  of 

New. 

Campbell  now  shewed  cause.  In  Dun^rd  v.  Mes* 
siter  (a),  it  was  undoubtedly  decided,  that  an  affidavit  of 
debt  for  money  lent,  and  for  goods  sold  and  delivered, 
and  for  work  and  labour,  is  irregular,  if  it  omit  to  state 
^*  at  the  instance  and  request  of  defendant,"  although 
it  state  that  it  was  '^  to  and  for  his  use  and  on  his 
behalf;"  but  in  BUss  v.  Atkins  {b\  Etfte  v.  Htdion  {c\ 
and  Berry  v.  Femandes  {d\  the  Court  of  Common  Pleas 
held,  that  an  affidavit  of  debt  for  money  paid  for  a  de- 
fendant and  advanced  to  him,  need  not  state  *^  that  the 
paym^it  and  advance  were  at  the  defendant's  request" 

Lord  TcKTEROEN  C.  J.  I  have  a  very  great  respect 
for  the  opinion  of  the  Court  of  Common  Pleas ;  but  we 
are  bound  to  exercise  our  own  judgment  on  every  case 

■ 

submitted  to  our  consideration.     The  &ct  of  one  man's 

(a)  SM.^S,  446.  {b)  6  Tauni.  756. 

{c)  5  Tauni.  704.  (<2)  1  Bingk.  358. 

having 
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having  paid  money  to  the  use  of  another,   does  not        1828. 
(unless  it  has  been  paid  at  the  request  of  that  other)       ""^J 
give  him  any  cause  of  action  against  that  other,  because       agamst 
a  man  cannot,  of  his  own  will,  pay  another  man's  debt, 
and  thereby  convert  himself  into  a  creditor.     It  is  per- 
fectly consistent,  therefore,  with  the  facts  stated  in  the 
affidavit,  that  the  plaintiff  may  not  be  entitled  to  recover. 
The  affidavit,  consequently,  is  insufficient,  and  this  rule 
must  be  made  absolute. 

Rule  absolute. 

The  Kino  against  The  Inliabitants  of  Lew  (a). 

TJPON  appeal  against    an  order  of  two  justices,  Antssistant 

whereby  W.  Purbrick,  his  wife  and  children,  were  eiwl^and  ap- 
removed  from  the  township  of  Charlbury,  in  the  county  S^e^^te"^*' 
of  Oxford^  to  the  hamlet  of  Lem  in  the  same  county,  the  ^  ^-  ^'  *^-  ^  ^'^ 
sessions  confirmed  the  order,  subject  to  the  opinion  of  ^^J  ^^  i^*> 

"  will  gain  a  set- 

this  Court  on  the  following  case :  tiement  by 

„,__,__  _.  %    t  -        %      %        1       »*nring  such 

W*  Pufvrtckf  the  pauper,  bemg  settled  in  the  hamlet  office  for  a 
of  Z^w,  was,  on  the  16th  day  of  Oi^ober  1826,  duly      Botthea|>. 
elected  by  the  inhabitanU  of  the  township  of  Charlbunf,  Jl^tSg!  under 
in  vestry  assembled,  to  be  an  assistant  overseer  of  the  J^ig 'f^Jj,'"**,. 
poor  of  the  said  township,  in  pursuance  of  the  statute  *'^»  ^^  V^  *"• 
59  6.  S.  c.  12.  5.7.      The  vestry  determined  that  the  annual  salary 

annexed  to  it, 

pauper  should  perform  the  duties  and  receive  the  salary  requires  a 

stamp  of  3/» 

mentioned  in  the  warrant  of  appointment  hereinafter  set 

(a)  The  Judges  of  this  Court  sat,  as  on  former  occasions,  from  Mon- 
4ny  the  8th  day  of  DecenAer  to  Saturday  the  20lh  day  of  December  inclu- 
■ve;  and  from  Tuesday  the  13th  day  of  January  to  Thursday  the  S2d 
day  of  January  inclusive.  During  that  perittd  Ibis  and  the  following 
caset  were  argued  and  determined. 

forth. 


Xiiw. 
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1828.       forth.     On  the  18th  of  the  same  month  He  i^as  ap- 
•  pointed  such  assistant  overseer  by  the  following  warrant 

The  Kino  i        i     i        i  i         i       /•  •       •  rm 

against  under  the  hands  and  seals  of  two  justices :  '^  Ine  town- 
ants  of  '  ship  of  Charlbunfj  in  the  county  of  Otfbrd^  to  wit 
Whereas  the  inhabitants  of  the  township  of  Cfiarlimy, 
in  the  county  of  Oxford^  in  vestry  assembliMi  in  the 
said  township  on  the  17th  day  of  Octabei'  1826,  did 
nominate  and  elect  W.  Purbrick,  of  the  township  afore- 
said, to  be  an  assistant  overseer  of  the  poor  of  the  said 
township,  and  did  fix  the  yearly  sum  of  10/.  as  and  for 
the  yearly  salary  of  the  said  W,  Purbrickj  for  the  exe- 
cution of  his  said  office.  Now  we,  two  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  said  township,  and 
in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided,  do  hereby  appoint  the  said  W.  Purbrick  to  be  an 
assistant  overseer  of  the  poor  of  the  said  township,  and 
we  do  hereby  authorise  and  empower  him  to  execute 
and  perform  the  said  duties,  and  to  receive  the  said 
salary  so  as  aforesaid  fixed  by  the  said  inhabitants  in 
their  said  vestry.*'  This  warrant  of  appointment  was  not 
stamped.  The  pauper  duly  performed  the  duties  of 
assistant  overseer  by  virtue  of  the  aforesaid  appoint- 
ment, for  one  whole  year  from  the  date  thereof,  and 
resided  during  that  time  in  the  township  of  Ckarlbury. 
The  sessions  were  of  opinion  that  the  warrant  of  ap- 
pointment under  the  hands  and  seals  of  two  justices  did 
not  require  any  stamp,  and  they  therefore  received  it  in 
evidence;  but  they  decided  that  no  settltoitent ' was 
gained,  subject  to  the  opinion  of  the  Cotrrt,  ffihst, 
whether  the  situation  of  assistant  overseer,  des^-ibed  tn 
the  warrant  of  appcHntment,  was  an  offite  Ae  sirvtng 
of  which  for  a  year  would  confer  a  settlement;  and, 
secondly,  if  the  Court  should  be  of  opinion  that  it  was 

•^%uch 
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nch  an  office  whether  the  warrant  of  a{^intment»       1828. 
beiog  in  writine^  required  a  stamp.  TtTxiiia 

againU 
ThelnhabiV 

Cocper  in  support  of  the  order  of  sessions.  The  ants  of 
statute  SSc4fW.^M.  ell.  s.  6.  enacts^  «<  That  any 
person  who  shall  for  himself,  or  on  his.  own  account^ 
execute  any  public  annual  office  or  charge  during  one 
whole  year,  shall,  gain  a  setdement'*  An  assistant 
overseer  does  not  execute  a  public  annual  office  or 
charge  within  the  meaning  of  that  statute.  First, 
strictly  speaking,  he  does  not  execute  any  office  at  alL 
An  office  must  be  derived  mediately  or  immediately 
from  the  crown,  or  be  created  by  act  of  parliament 
The  statute  59  G*  S.  c  12.  s,  ?•  only  enables  the  inhabit- 
ants  to  elect  an  assistant  overseer  if  they  think  fit  The 
par^  so  elected  does  not  derive  his  employment  from 
the  act  of  parliament,  but  from  the  parishioners* 
IParlce  J,  It  is  called  an  office  in  the  statute  59  G.  3. 
c.  12. 5. 70  Secondly,  it  is  not  an  annual  office,  for  the 
appointment  may  be  revoked  at  any  time  within  the 
year.  Thirdly,  the  statute  S  &  4  fFl  4*  Jlf.  c.ll.s.  6. 
contemplates  then  exbting,  and  not  subsequently  created 
offices*  Fourthly,  the  office  must  be  executed  for  )iim- 
self,  and  on  his  own  account  Here  he  was  a  mere 
deputy  of  the  overseer.  In  Bennett  v.  jEd'wards{a) 
Hdrq^  J.  says,  *'  He  may  be  appointed  generally  to 
da  all  the  duties  as  a  deputy!*  Secondly,  the  appoint-* 
jnent  is  bad,  because  it  does  not  specify  the  duties  to  be 
performed,  as  required  by  the  59  G.  3.  c.  12«  s.  7. 
It  is  also  bad  for  want  of  a  stamp.  By  the  statute 
M  G«  S,  «»184.  9ck€d.  tit  Grants  any  grant  or  appointr 

(a)  7J9.4-C,586« 

Voi^VIlJ.  Uu  ment 
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182^.       ment  by  his  Majesly,  his  heirs  or  suceessons,  or  by 

other  person  or  persons,  of  or  to  any  ofBce  or  employ^ 

againa  iDent  by  letters  patent,  deed,  or  other  writing,  where 
-ants  of  the  salary,  fees,  or  emoloments  q^pertaimi^  thereto 
shall  not  amouiit  to  502.  pex'  innum,  requires  a  stamp  af 
2L  Here  the  appointment  was  made  by  the  oui^ifitrates 
in  writing,  and  the  emolument  was  less  than  SQL  per 
annum,  it  therefore  required  a  stamp. 

Taunian  and  Chilton^  conUi,  [were  desired  by  the 
Court  to  confine  their  argument  to  the  question  whe- 
ther the  appointment  required  a  stamp.]  The  star 
tute  SB  G. 8.  c.l84>.  sched.  tit.  Grants  was  evidendy  in* 
tended  to  apply  to  patent  and  corporate  offices  and 
others  ejusdem  generis,  and  not  to  parochial  offices:  At 
the  time  when  that  statute  passed,  the  office  of  assistant 
overseer  did  not  exist.  Besides,  it  is  derived  from  the 
parishioners,  though  the  appointment  is  required  to  be 
sanctioned  by  two  magistrates,  and  therefore  is  not  an 
appointment  within  the  meaning  of  the  act  of  parliament. 

Batley  J.  I  have  no  doubt  that  the  pauper  held  a 
public  office  or  charge  within  the  meaning  of  the  statute 
Sii^iW.^M.cA  1.,  and  that  he  executed  that  office  for 
himself  and  on  his  own  account  It  was  a  public  office 
in  the  parish;  the  duties  were  executed  throiighoiit 
the  parish.  He  was  appointed  to  it  by  the  iahabitanls 
of  the  parish  in  vestry  assembled.  I  think  also -that  it 
was  an  annual  office.  The  pauper  was  to  receive  a 
yearly  salary  for  executing  the  duties  of  it ;  and  although 
-he  nlight  be  removed  within  the  year,  he  would  ooaiioue 
in  the  office  for  a  year,  unless  something  was  done  to 
determine  it  within  that  period.    He  had  an  estate  for  a 

year 
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yetr  m  Ms  offiqe^  defeasible  on  a  particubr  event;  as  in  1828; 
tbe  caae  of  a  l^ase  for  a  year,  determinable  by  notice  «— « 
^bin  the  year*    In  that  <»se  the  lessee  is  in  of  the       againu 

p       ,  .         1     .  11  .It        The  Inhabit; 

estate  for  the  year^  tbougn  it  may  be  detemunea  by  antior 
nolicey  Bex  v.  Her9t»umceaux{a).  The  office  held  by 
tbe  pauper  was  held  by  him  in  his  own  right,  and  not 
astbe'd^Hity  of  the  prineipal  overseer.  The  office  of 
assistant  oyerseer  is  separate  and  distinct  from  that  of 
principal  ovei:seer»  The  gr^t  difficulty  ux  this  case 
arises  from  the  want  of  a  stamp.  The  statute  S5  G.  d. 
c  164.  wched.  tit.  Grants  requires  that  any  grant  or 
appc^ntment  made  by  any  person  or  persons  of  or  to 
any  office  or  employment,  by  writing,  where  the  salary, 
fees,  or  emoluments  appertaining  thereto  shall  not 
amount  to  BQi.  per  annum  shall  have  a  stamp  of  2U 
If  I  were  at  liberty  to  conjecture,  I  should  say  that  the 
legislature  did  not  contemplate  an  appointment  of  this 
description ;  but  I  am  bound  to  give  effect  to  the  words 
used  in  this  act  of  parliament  The  statute  59  G.  3. 
c.  12.  $.  7.  authorizes  the  inhabitants  of  any  parish  in 
vestry  assembled  to  nominate  and  elect  any  discreet 
person  to  be  assistant  overseer  of  the  poor,  and  to 
determine  and  specify  the  duties  to  be  by  him  exe- 
cuted, and  to  fix  such  yearly  salary  for  the  execution  of 
the  said  office  as  shall  by  such  inhabitants  in  vestry  be 
thought  fit;  and  then  it  authorizes  any  two  justices  by 
wamint  to  appoint  any  person  so  elected,  and  declares 
that<every  person  so  appointed  shall  continue  to  be  an 
assbtant  overseer  until  he  shall  resign  such  office,  or  until 
liM  appointment  shall  be  revoked*  The  assistant  overseer 
is  veqnired  to  be  qspointed  by  two  justices  by  their 

ia)  QB.iC.S50. 
f      .  U  u  2  warrant 
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1628.       warrant  in  writing.    Here  the  paopet  wtts  -appoiiMd  by 

^"  a  warrant  in  writing:.    It  is  an'  appointment  '*ln  wrkiair 

agtrintt       to  an  office  or  employment  where  the  yearly  Sttiary  doe» 

The  InhabiU  ,       _        ,         -  .         ...        , 

ants  of      not  amount  to  50/.    It,  therefore^  is  wimn  toe  teiy 
words  of  the  act,  and  required  a  stamp. 

ft 

LiTTLEDALE  J.  I  think  this  appointment  required  a 
stamp.  I  cannot  get  over  the  words  of  the  act  of  parlia* 
ment.  There  are  general  exemptions  at  the  end  of 
that  part  of  the  schedule  of  the  stamp  act  which  reloteff 
to  appointments  to  offices,  but  this  is  not  within  them. 
I  have  no  doubt  on  the  other  point.  This  is  called  an 
office  in  the  act  of  parliament.  It  is  from  the  nature  of 
the  thing  an  office.  If  an  overseer  be  an  officer,  aa 
assistant  overseer  is  equally  so.  It  is  also  an  annual 
office ;  for  there  is  an  annual  salaiy.  And  although  he 
may  be  removed  within  the  year,  still  he  is  appointed 
to  the  office  for  the  year. 

Parke  J.  concurred. 

Order  of  sessions  confirmed. 


The  King  against  The  Inhabitants  of  Christ 

Church,  London. 

Apar^doei      TTPON  an  appeal  against  an  order  of  twir)( 

not  gain  any         ^-^        .        , 

Mttiement  by  whereby  Sophia  Gtflesj  wife  of  JMn  £^5^  who 

having  bec^     absent  from  her,  and  their  two  cbildmny  wereo^motred 

^^^f^^  Lcmdofh  to  the  parish  of  Christ  OtetriraDitfae  teme^tfitjn 

the  sessions  confirmed  the  ordec^  subject  to  the  opinkm 
of  this  Courts  on  the  following  caset 

John 
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Jbkm  C^€^  die  pftupef's  husband,  occupied  part  of  a       ]82S» 
houae  -in  Wm^ick'^limej  in  the  parish  of  Ckrist  Churchy 


Th«  KiMa 
<^' (be  yearly  value  of  20/.»  for  several  months  in  the       agowu 

The  Inhfibil' 

year  1821,  and,  during  that  time,  he  was  rated  to^  and  ant*  of 
paid  two  quarters'  watch-rates  for  the  ward  of  Farring-^  CmnicH. 
don  Within^  in  which  ward  the  said  house  is  situated. 
The  dtyofXoiicbm  is  divided  into  twenty-six  wards, 
and  the  wards  into  precincts*  The  ward  of  Farringdon 
Wiikm  ccmtoins  seventeen  precincts,  and  the  houses  in 
respect  of  which  the  watch-rates  were  paid  by  J.  GyleSf 
is,  with  regard  to  ward-matters,  in  Saint  Emn%  and  not 
m  Christ  Ckttrck  precinct.  The  watch-rate  is  made  by 
the  alderman  and  common-councilmen  of  each  ward, 
under  the  authority  of 'the  statute  10  G.  2.  cr.  22.  f.  2., 
which  enacts,  <*ibr  the  better  raising  and  levying  of 
monies  for  paying  the  wages  of  the  watchmen  and 
beadles,  and  other  charges  incident  thereto;  that  the 
mayor,  aldermen,  and  commons  of  the  said  city  of 
London^  in  common  council  assembled,  every  year, 
shall  then  and  there  determine  and  direct  what  sum 
and  sums  of  money  shall  be  raised  and  levied  upon  each 
respective  ward  for  answering  the  purposes  aforesaid ; 
and  for  raising  the  said  several  sums  of  money,  direct 
the  alderman,  deputy,  and  common-councilmen  of  each 
and  every  of  the  respective  wards  in  the  said  city  of 
London^  and  liberties  thereof,  to  make  an  equal  rate  and 
asicuiiiient  upon  all  and  every  the  person  and  persons 
who  do  or  shaH  inhabit,  hold,  occupy,  or  enjoy  any  land, 
hotiaey  shop^  warehouse,  or  other  tenement  within  their 
tBspective  wards,  (regard  being  had,  in  making  the  said 
rates,  to  the  abffitiea  of,  and  likewise  to  the  rent  paid  by 
the  said  several  inhabitants  and  occupiers  so  to  be  rated 
and  assessed ;)  and  the  ddennan,  deputy,  and  commonr 

U  u  S  council- 
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councUmen  of  each  ward  of  the  sttd  ci^  are  heiUijr 
Quthorized  and  required  to  make  sach  rate  and  aaaesB^ 
ment  for  their  respective  wards,  in  such  manner  and 
form  as  shall  be  so  directed  by  the  said  ooart  of  com* 
mon-council,  which  said  rates  or  assessments  diall  be 
collected  quarterly  from  the  several  inhabitants  or  oc^ 
cupiers  in  each  of  the  said  several  wards,  by  the  several 
constables  for  the  time  being  of  the  several  precincts^ 
or  by  the  beadles  in  each  of  the  said  respective  wards, 
as  the  alderman,  deputy,  and  commoo*counctlmen  of 
each  ward  shall  direct  and  appoint;  and  in  case  of  non- 
payment, the  lord  mayor,  or  the  alderman  of  the  ward 
wherein  the  premises  are  situate,  may  grant  a  warrant 
to  the  collector  to  levy  the  same."  The  form  of  the 
watch- rates  in  question  (varying  the  time  for  whidi  each 
was  respectively  made^)  is  as  follows:  ^^Zofufon.  — A 
rate  and  assessment  made  upon  the  several  persons  who 
inhabit,  hold,  occupy,  and  enjoy  any  land,  house,  ware* 
house,  or  other  tenement  within  the  ward  otFarringAm 
Within  (the  precincts  of  Blackfriars  and  Monkwell  ex- 
cepted,) for  raising  money  to  pay  the  watdimen  and 
beadles  appointed  for  the  said  ward,  and  odier  chaiffes, 
incident  thereto,  (except  the  watchmen  of  the  aforesaid 
precincts,)  for  one  quarter  of  a  year,  from  the  25th  of 
March  to  the  24th  otjune  1821,  pursuant  to  an  act  of 
common-council  of  the  year  1820.  St.  EwinSf  Warwick 
Lane.  John  Giles  (S)."  The  question  for  the  opinion 
of  this  Court  was.  Whether  such  rate  was  one  of  the 
public  taxes  or  levies  within  the  statute  of  the  S  W.  S. 
c.  11.,  or  any  subsequent  act;  the  being  diarged  with, 
and  paying  towards  which  confers  a  settlement  on  the 
party  so  charged  and  paying. 


Adolpkw 
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Atbiphtt  in  support  of  the  order  of  sessions.  The 
paoper  gained  a  settlement  by  payment  of  the  watch- 
rate,  by  virtue  of  the  statute  S  ^.S.  c.  11.  5.6.  The 
watch-natB' undoubtedly  is  not  a  parochial  rate ;  but  Bex 
T«  Bramkif{a)  shews,  that  paymentof  a  tax,  which  is  not 
a  parochial  tax,  confers  a  settlement.  There  the  pauper 
was  held  to  have  gained  a  settlement  by  the  payment  of 
land-tax. 
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BoOandf  contrik^  was  stopped  by  the  Clourt. 

•  Batlxt  J.  The  land-tax  was  holden  to  be  within 
the  act  from  the  notice  of  inhabitancy  that  arises  by  the 
party's  having  been  assessed,  and  paid  it  Payment 
towards  a  county  bridge  gives  no  settlement,  because  the 
person  pays  as  an  inhabitant  of  the  county,  and  not  of 
the  parish  (&).  This  watch-rate  is  not  a  parochial  tax, 
nor  is  it  collected  by  any  o£Bcer  belonging  to  the  parish. 
The  parish  had  not  notice  that  the  party  who  paid  the 
watch-rate  was  an  inhabitant  of  the  parish.  No  settle^ 
ment,  therefore,  was  gained,  and  the  order  of  sessions 
most  be  qoubed. 

Order  of  sessions  quashed. 


(a)  Burr,  5.  C,  75. 


(6)  2  Nol.  P.Xt  1S5.  dtiog  Cojet  (fSetL  1. 
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The  Kino  against  The  Inhabitants  of  the  Parish* 
of  St.  Andrew  the  Great,  in  the  Town  and 
County  of  Cambridge. 

Whertitwas  TTPON  appeal  against  an  order  of  two  justioefi^ 
^^.'.n'"  whereby  Mary  Ann  Tarrant,  single  womn.  w» 

ti^^crTwas  removed  from  the  parish  of  JB^,  iS^.  Mary^  in  the  Ide  of 
Ieri"ce*fo"*  ^M)^  ^  ^^  P^nsh  of  5/.  Aiidreoi  the  Grcatj  in  the  town 
y^  *"  **i*h"  *n^  county  of  Cambridge^  the  sessions  confirmed  the 
and  the  sessions  order,  subject  to  the  opinion  of  this  Court  on  the  fol- 

confirmed  the  "  "^ 

order  of  re-  lowing  Case :  — 

to  the  opinion  It  was  proved  that  the  pauper  was  hired  to  a  Mrs. 
to  a  settlement  Furbank  as  nursery-maid,  in  the  parish  of  St,  Andrew 
then  ^hiring   ^^^  Greatj  in  Cambridge^  and  lived  there  for  five  months; 

Heid*^'at  this  ^^®^  ^^®  ^^®"  ^^^  *^  -^'^^  Henley,  a  straw  bonnet* 
amounted  to  a    maker  in  the  same  parish,  and  asked  her  if  she  could 

finding  by  the  r  » 

justices  at  ses-    mye  her  work  in  her  business,  which  she  said  she  would 

sions  that  there    " 

was  a  hiring      for  a  fortnight  or  three  weeks;  that  she  did  give  her 

and  service  for 

a  year  in  that  work  for  that  time,  two  shillings  a  week,  and  her  boards 

such  finding  and  that  during  this  period  the  pauper  lodged  at  her 

d^urtxid  ^  uncle's  in  another  parish ;  that  after  that  she  went  into 

A^^w  Miss  Henley's  house,  being  told  by  Miss  Henley  that 

premises  to  gji^  miffht  sleep  there,   and,  further,  that  when  she 

wanantit.  ©  r  »  »  » 

wanted  clothes,  she,  Miss  Henley,  wonld  find  them  for 
her.  She  had  her  board,  but  no  wages.  That  after  her 
thus  coming  to  the  house  to  sleep.  Miss  Henley  told  her 
she  might  provide  a  place  for  herself  dsewhere  when 
she  could,  and  that  she  repeated  this  two  or  three  tames 
during  her  stay ;  that  soon  after  this  she  went  to  visit 
her  mother  who  was  ill  in  Efy,  leaving  some  of  her 

clothes 
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clothes  behind  her;  that  she  asked  Miss  Herdei^s  leave        1888« 
to  gOf  who  gave  her  some  pocket-money ;  that  she  stayed 
with  her  mother  three  weeks,  and  returned  without  any 
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Camskums. 


Xlie  Inhabit* 

order  from  Miss  Henley  f  that  she  went  a  second  time  anuof 
to  .9^  her  ttiother^  had  leave  for  one  week,  but  stayed  thcGRBAT» 
AreCf  and,  finally,  left  Miss  Henley  three  weeks  after 
her  return.  She  staid  altogether  about  fifteen  months,  did 
the  household  work,  and  after  having  done  that,  she  went 
to  the  straw-bonnet  work.  During  the  time  the  pauper 
remained  in  the  house.  Miss  Henley  had  no  other  servant. 
If  the  Court  of  King's  Bench  shall  be  of  opinion  that  a 
settlement  by  hiring  and  service  was  gained  in  the  parish 
of  St»  Andrew  the  Great  under  the  above  circumstances, 
the  order  of  sessions  is  to  be  confirmed.  If  the  Court  of 
King's  Bench  shall  be  of  a  contrary  opinion,  then  both 
orders  are  to  be  quashed. 

Biggs  Andrews^  in  support  of  the  order  of  sessions* 
The  question  raised  by  the  evidence  in  this  case  was. 
Whether  there  was  a  contract  of  hiring  for  a  year? 
That  was  entirely  a  question  of  fact,  and  the  de- 
cision of  it  belonged  to  the  justices  at  sessions.  They, 
by  confirming  the  order  of  removal,  have  decided 
that  there  was  a  contract  for  a  year,  and  there  was 
fiufficient  evidence  to  warrant  them  in  coming  to  that 
conclusion.  It  is  clear  that  a  general  indefinite  hiring 
is  a  hiring  for  a  year,  unless  there  be  something  to  raise 
a  presumption  to  the  contrary^  Sex  v.  Stockbridge  [a) 
4md  if  a  peiBon  be  hired  for  less  than  a  year,  and  serve 
ifo«.  tbiea  years,  a  contract  for  a  year  may  be  inferred.  In 
ilfae  «|ae  of  JBff«  V.  ChrUfs  Parishj  York  {b)f  and  in  JR^x  v. 

(a)  Ewr.  8.  C  759.  (6)  3  B.  ^  C.  469. 

Trow- 
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TrcfoAridge  there  cited/  the  paupers  were  faired  so  lon^ 
only  as  they  chose  to  stop,  and  the  same  obsenratioa 
i^iplies  to  The  King  v.  GretU  Bawden  (a). 

Flanagan  and  Kelly  eontrit.  A  contract  for  a  yearns 
service  ought  not  to  have  been  inferred  by  the  sessions 
from  the  &cts  stated.  Undoubtedly,  if  a  general  hiring 
only  had  been  stated,  that  would  have  been  a  hiring  for 
a  year.  But  all  the  facts  stated  must  be  taken  together. 
Here  it  appears  that  the  pauper  was  hired  in  the  first 
instance  for  a  fortnight  or  three  weeks,  and  that  during 
that  time  she  lodged  at  her  uncle's  in  another  parish  ; 
that  she  then  went  into  Miss  Henlet/s  house,  who  told 
her  that  she  might  sleep  there,  and  that  when  she  wanted 
clothes  she  would  find  them  for  her;  and  that  very 
shortly  after  coming  into  the  house  to  sleep,  Miss 
Henley  told  her  she  might  provide  another  place  for 
herself  elsewhere.  The  fair  inference  from  these  fiicts 
is,  that  the  weekly  hiring  originally  bargained  fi>r  am- 
tinued,  and  that  the  pauper  being  afterwards  lodged  in 
her  mbtress's  house  was  to  receive  clothes  instead  of 
wages. 

Bayley  J.  It  was  a  question  of  fact  for  the  sessions 
to  decide  whether  there  was  a  contract  of  hiring  for  a 
year  in  the  parish  of  St.  Jndreok  They  have  decided 
that  there  was  such  a  contract  for  a  year ;  and  if  there 
be  any  premises  to  warrant  their  decision,,  we  oo^t  not 
to  disturb  it  Now  in  this  case  the  or^nal  coutgast 
between  the  pauper  and  her  mistress  was  not  for  a  yaas^ 
but  for  a  fortnight  or  three  weeks.    During  the  period 

(fl)  7P.$C.  249. 


which 
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wliidi  die  served  ttiider  that  contract  she  lodged  at  her  lfS6. 

unde^s  house,  and  received  weekly  waiies.    After  that  «— -* 
she  was  told  by  Miss  Henley  diat  she  might  sleep  in 


The  lafaabit- 

her  house,  and  that  when  she  wanted  clothes,  she^  Miss  Mtoof 
Henley,  would  find  them  for  her*  From  this  it  may  ||^  QasAv, 
Uierefi>re  be  inferred,  that  both  parties  at  that  time  con- 
templated that  there  should  be  a  continuation  of  the 
service  beyond  the  period  required  by  a  weekly  hiring, 
until  at  least  the  pauper  hod  earned  the  .value  of  her 
clothes.  The  justices  may  have  thought  that  that  was 
an  indefinite  hiring,  and  if  so,  that  it  was  a  hiring  for  a 
year.  It  is  true  that  Miss  Henley  afterwards  told  her 
that  she  might  provide  a  place  for  herself  elsewhere 
when  she  could.  But  if  there  was  once  a  contract  fi)r  a 
year,  that  could  not  be  varied  without  the  consent  of 
both  parties.  Afterwards,  from  time  to  time,  she  had 
leave  to  go  home,  but  there  was  no  dissolution  of  the 
^ntract.  Upon  the  ground,  therefore,  that  if  there  be 
premises  to  warrant  the  sessions  in  the  conclusion  to 
which  they  have  come,  it  is  not  for  thb  Court  to  say 
that  they  have  come  to  a  wrong  conclusion  upon  a 
question  of  feet,  we  think  that  their  decision  in  this 
case  ought  not  to  be  disturbed. 

LiTTXEDALE  J.  It  was  for  the  justices  at  sessions  to 
decide  the  question,  whether  there  was  s  contract  of 
hiring  for  a  year.  There  were  premises  firom  which 
they  might  draw  the  conclusion  that  there  was  such  a 
ooDtract.  From  the  same  premisea  I,  peiiiaps,  should 
hsve  drawn  a  different  conclusion;  but  the  justices 
having  decided  the  fiict,  I  am  of  opinion  we  ought  not 
to  disturb  their  decision. 

Parke 
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Parke  J.  It  is  not  necessary tadaywlnit  my  detSskm 
would  bave  been  upon  the  eTidenoe  stated  in  this  ^BSe^ 
The  question  whether  there  was  a  contract  of  hiring^  ibr 
a  year,  was  entirely  a  question  of  fact  which  it  was  fop 
the  justices  at  sessions  to  decide.  They  have  decided 
it  There  were  premises  to  wafrrant  the  cdMflusioQ  tD 
which  they  have  come,  and  their  decision  ought  not  to 
be  disturbed. 

Order  of  sessions  confirmed,  (a) 

(a)  See  the  three  following  cases. 


Where  the 
court  of  quarter 
seasions  have 
found,  upon  a 
case  stated,  that 
there  was  no 
general  hiring, 
this  Court  will 
not  disturb 
their  decision, 
if  there  appear 
to  have  been 
any  premises  to 
warrant  it. 


The  King  against  The  Inhabitants  of  Roslistok 

in  the  County  of  Derby. 

TTPON  appeal  against  an  order  of  two  justices^ 
whereby  i?.  Tcylor,  his  wife,  and  one  infant 
daughter  not  then  christened,  were  removed  from  the 
parish  of  S/.  Michael^  in  the  city  and  county  of  the  city 
of  Ltchfieldj  to  the  parish  of  Rodiston^  in  the  county  of 
Derbyj  the  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  Case :  — 

Richard  Taylor,  the  pauper,  on  the  6th  of  Februanf 
1827,  and  when  about  thirteen  or  fourteen  years  of  age, 
went,  with  his  mother,  to  J.  Slattr^  a  victualler  and 
farmer,  living  in  Sandford  Street,  in  the  parish  of  S/- 
Chadj  otherwise  Stowe,  within  the  city  and  county  of  the 
city  of  Lichfield.  The  pauper's  mother  asked  Slaterlf 
he  wanted  a  boy ;  he  said.  Yes.  She  then  asked  what 
wages  he  would  give?  He  (Slater)  said,  Let  him 
(pauper)  stop  what  time  he  would,  he  would  give  faim 
satisfaction,  if  not  in  money,  in  clothes:  The  paupei* 
went  into  the  service  a  few  days  afterwards;  he  looked 

after 
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after  the  hora«8»  cows,  and  sheep,  and  attended  to  the       1828. 

genecal  busineto  of  the  faron.    SUUer  gave  the  pauper 

his  board,  some  clothing,  and  also  some  money  at  dif-       agahut 

The  lohabito 

ferent  times,  and  the  pauper  continued  in  such  service  _  aau  of 
in  St.  Chad's'  parish  for  thirteen  months,  and  then  ran 
away,  because  Slater  beat  him.  SbUer  never  sent  after 
the  pauper,  nor  did  the  pauper  ever  offer  to  return  to 
Slatef's  service ;  but  a  few  days  after  he  had  run  away, 
he  went  to  SUUa'^  for  his  hat,  which  Slater  refused  to 
give  him.  The  pauper,  on  his  cross-examination  by  the 
respondent's  counsel,  stated,  that  at  the  time  of  hiring 
Slater  did  not  say  that  he  (the  pauper)  might  go  away 
when  he  pleased,  or  that  Slater  might  turn  him  away 
when  he  pleased.  The  court  of  quarter  sessions  were 
of  opinion  that  there  was  no  general  hiring  in  the  parish 
of  St.  Chad^  otherwise  Stffae. 

Shutt  in  support  of  the  order  of  sessions.  It  was  a 
question  of  fact  for  the  justices  at  sessions  to  decide, 
whether  or  not  there  was  a  contract  of  hiring  for  a 
year.  They  have  found  that  there  was  no  general 
hiring,  and  there  were  premises  to  warrant  them  in 
coming  to  that  conclusion. 

Whately  contra.  There  was  a  general  hiring  in  this 
case,  no  particular  period  having  been  mentioned  for  the 
continuance  of  the  service.  Here  the  master  told  the  pau- 
per's mother,  tliat,  let  him  stop  what  time  he  would,  he^ 
the  master,  would  give  him  satisfaction,  if  not  in  money, 
inu  clothes*  He  us^  an  expression,  therefore,  which 
referred  to  an  indeiinite  service*  That,  consequently, 
was  a  gieneml  hiring.    He  cited  Bex  v.  Wincaunton  (a), 

(a)  S9rr.  S,  C.  299.     1  NoL  P.  In  367. 

Rex 
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1 828.       Bex  t.  Cknsfs  Parisk^  Yort  (a),  £ttr  ▼•  Trambri^y  cited: 
""'"'"'       in  Reaf  v.  duMt  Parish,   Vorkf  aad  JUx  r*  Great 
'Sr"      B<mden(b). 

The  Inbabil^ 
ante  of 

^^'^^'^'^*'  Batley  J.  I  diihlc,  in  this,  ease,  that  ihelte  itere 
premises  to  warrant  the  sessions  in  findbg  that  these 
was  no  general  hiring,  and  imder  those  Gtraunstaaces^ 
we  are  not  at  liberty  to  say  that  they  have  come  to 
a  wrong  conclusion.  Oar  dedsion  in  this  case  is  oon* 
sistent  with  all  the  cases  which  have  been  cited*  ^in 
Bea  ¥•  Trowbridge  {c)j  it  was  held  that  a  hiring  for  so 
long  time  as  the  pauper  pleased  was  a  hiring  at -willy 
and  excluded  any  presumpdon  of  a  yearly  hiring.  Bex 
.  V.  Great  Bawden  is  an  authority  to  the  same  effisct. 
That  case  established,  that  where  it  is  part  of  the  con* 
tract  that  the  master  or  servant  may  determine  the 
service  when  they  please,  there  is  not  any  general  or 
yearly  hiring,  and  that  no  settlement  can  be  gained 
nnder  it.  Considering  this  principle  established  by 
ifaese  two  cases,  we  must  see  whether  there  were  any 
premises  to  warrant  the  sessions  in  eoming  to  the  oon« 
elusion  that  there  was  no  general  hiring  in  this  case^  It 
appears,  that  when  the  pauper's  mother  asked  what 
wages  her  son  was  to  receive,  the  master  said,  '<  Let 
him  stop  what  time  he  will,  I  will  give  him  satisfiiction 
in  money  or  clothes."  The  sessions  may  have  thoagfat 
from  this  expression,  diat  the  pauper  was  at  liberty  to 
go  whenever  he  pleased.  The  question  is  not,  what 
conclusion  I  should  have  drawn  from  the  same  premises, 
but  whether  there  were  any  premises  to  warrant  the 
justices  in  coming  to  that  conclusion.    I  think  there 

(a)  SB.^C.  459.  (6)  IS.iC.  249. 

{c)  Cited  inJUxj,  OiriH'M  JRaniiA,  Tort,  B B^JiC.499. 

were 
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were  preroiae»  to  warrant  them  ia  coming  .to  that  coi^ 
cluaioa;  and  consequenidy  we  ought  not  to  disturb  their 
decision. 

LiTTLBDAUB  J.  I  think  there  were  safficient  premises 
to  warrant  the  justices  in  deciding  that  there  was  no 
general  hiring  in  this  case.  I  probably  should  have 
drawn  a  different  conclusion  from  the  fact^  stated,  but 
it  was  a  question  of  &ct  to  be  decided  by  the  sessions^ 
and  their  decision  ought  not  to  be  disturbed. 


1828. 

The  Kjiro 

.Tbe  Inhabit 

mtsof 
.  BotuifMiir. 


Paske  J.  concurred. 


Order  of  sessions  confirmed^ 


The  Kino  against  The  Inhabitants  of 
•    Edwinstowe. 


TTPON  an  appeal  against  an  order  of  two  justices^ 
whereby  Sarah  Dewkk  and  her  two  children  were 
removed  from  the  parish  of  Mansfield^  ya  the  county  of 
Nottinghami  to  the  parish  of  jpdwinsCowe^  in  the  same 
county,  the.  sessions  confirmed  the  ord^r,  subject  to 
4he  opinion  of  this  Court  on  th^  following  cfise:  -^ 

The  pauper,  at  that  time  resident  in  Man^ld^  ap- 
plied for  relief  to  Af  r.  BuUivasUf  the  overseer  of  the 
appellant  parish,  at  a  public-house  in  Manffield%  a  dia* 
tance  of  seven  mil^  from  Edmnstcnoe^  on  a  majrket  day; 
he  gave  her  three  shillings  as  relief,  and  said  if  she 
^ante4  farther  relief  she  mi^st  apply  to  ^im  i^gain  at 
Edmnstawey  and  he  would  give  it  her.  A  fortnight 
after  the  pauper  went  for  relief  to  JSdwinsiawe,  when 

she 


Relief  given  to 
a  pauper  while 
he  ia  residing 
out  of  the  re- 
lieving parish, 
is  prima  facie 
evidence  of  a 
settlement  in 
tliat  parish ; 
and  evidence 
of  one  instance 
in  which  relief 
was  so  given 
was  held  to  bo 
sufficient  to 
warrant  a  find- 
ing by  the  ses- 
sions that  the 
pauper  was 
settled  in  the 
relieving  parish, 
although  upon 
a  second  appli^ 
cation  relief 
bad  been  re* 
fused* 
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1828.  she  saw  Mr.  BuUivarU  and  Mr.  S^JIufSt  .j^^^o^ei^QiiyqyK 
*"~"^  They  then  refiised  to  gtveJier.  relief. B^yi^gi?fii||>P  WJUt 
aeamsi       throw  herself  upoB  the  parish  o£  Mansfi^lioU   .n  .x-  !    •:' 

Hie  Inhabit- 

EDwiHttowi.  Jyr.iJ.aarie  in  supportof  thecrrder  of.s^wpn*.  ^ilWiff 
given  to  a  pauper  out  of  the  rdieying  pan$by  Js.priii^ 
&cie  evidence  that  the  pauper  at  that  time.jfi  69)lle4 
there.  The  relief  given  in  this  case  ^B&^soufkp  ei|id0ii0e 
of  an  admission  by  the  parish  c^Sicers  of  ^dxDin04Mo^ 
that  the  pauper  was  so  settled^  and  the  presuvptiMa 
arising  from  that  evidence  was  not  rebutted.  Tfaf^re 
were  premises  to  warrant  the  CQndusion  drawn. by  th^  ■. 
sessions,  that  the  pauper  was  settled  in  Edmnstca^* 
It  was  a  question  for  \  the  ^$sions,  and  they,  hav^* 
,  decided  it 

r 

Fjfnes  CUntimt  contr^  .  Tb/^t^ssi«?  l^ave.dl^wp  « 
wrong  conclosipn  .£cpin.  (be,  eyidepce.    The  giirikig  of  . 
relief  amounts  to,  no  more^  than  .shewing,  ^e  ii|iw<9i 
of  the  parish,  th^t,  tbi9  p^iip^rwas  settled  th^?^  9fiM 
V.  The  Inhabkanfs  qfMaijfj^Me  (a}.  '  Bat  hehs  Xtffggp^t^ 
that  the  relief  was  given  by  the  [^i^h -offioer  wben^.b^ 
was  away  ffom  hpiiieb(  and  had  no'oppgriiuii^  ^Df^niW ; 
certaining  whether  the  pauper  was  setded  .in  Sd'omstaoK 
or  not,  and  h^  «md  the  oth^r  pari^.ofi^r  ImH.t^. 
first  opportunity  of  setting  thepisfly^  rfgtut,  ^l^si;;.^^;  • 
pauper  applied  a  second  time.     The  relief  was  clearly 
given  under  mistake,  and  there  we^e  n) 'fi^^frnw/t^ 
support  the  decision  of  the  jusdces  at  s^iLoHfir ;]    ,,  i    ,  , 

EAyLEY  J.    I  agree  with  Mr,  QUnton^  ^^Ji  ^Hir» 

be  not  any  preoMses  to  warrant  t|ie  (Kinc||i9imiM>lvbi^ » 

.     v    -  -7 

(a)  I2£a$t,555.  *-*'  '     -*• 

tke 
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tbeJQ9tices  at  sessions  have  come,  we  are  bound  to        1828» 
i^e^vetfse  dietr  decisioQ.    I  do  not  say  that,  from  the  fiicts  '■ 

^  The  KiHO 

stated  in  the  case,  I  should  have  drawn  the  same  con-        agtnnst 

1     .  1..  1     1      .       .         1  1  -r*      .  T**®  Inhabit- 

clusion  which  the  justices  have  done.  But  it  was  a  ques-  anu  of 
ticHi  of  fact ;  and  it  was  for  them  to  draw  their  conclusion 
from  die  evidence.  Before  we  reverse  tlieir  decision^ 
we  must  see  clearly  that  they  were  wrong.  It  is  not 
suAdent  that  the  evidence  in  support  of  their  conclusion 
is  slight  The  question  is.  Whether  there  was  any 
evidence  to  warrant  the  justices  in  coming  to  the  con- 
clusion ?  It  appears  that  at  the  time  when  the  relief 
was  given,  the  parish-officer  was  at  a  distance  from 
home.  It  is  possible,  however,  that  he  may  have  known 
that  the  pauper  was  settled  in  Edwinstawe,  If  he  did 
not  know  it,  he  might  have  said  to  the  pauper,  <<I 
cannot  tell  whether  you  are  settled  in  the  parish  or  not, 
and  I  give  you  this  whether  you  are  settled  there  or 
not."  But  be  gave  the  relief  in  an  unqualified  manner, 
and  seems  to  have  acted  on  the  principle,  that  he  con- 
ceived there  was  an  obligation  on  his  part  to  grant 
relief  and  a  right  in  her  to  demand  it.  It  was  for  the 
sessions  to  draw  their  conclusion  from  these  facts. 
There  was  some  evidence  upon  which  they  might  exer- 
cise their  discretion;  and  though  I  might,  perhaps, 
have  come  to  a  diflferent  conclusion,  I  think  we  are  not 
at  liberty  to  reverse  Aetr  decision. 

Li'mxDiktE  S.  I  concur  in  the  judgment  delivered 
by  my  Brother  BayUy^  entirely  on  the  ground  that 
there  were  some  premises  to  warrant  the  sessions  in 
coMhig  to  'tbe  condusbn  to  which  th^y  have  come. 
ThS^  to^MMe  was  undoubtedly  very  slight ;  but  it  was 

VouVin.  Xx  for 
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iMh:       for  the  d^sicfns  tt>  i)«a#  tbeiip  botiobiftotiiAbliai^  lAlA 
bbvihg  doti^  «<S  I  thif^'#e'«tightiiof>«4i»'d(|t8ri(btlirir 

<  Pakkc  J.  UpM  the  erideftoe  ftcdued  in  thbie«^ql 
should  have  come  to  a  UMfetetit  Isd&ckttioiW  :  Sol  ^"^ 
for  the  sessions  and  not  for  us  to  dmf#  tbntoolldMiOn 
fl-om  the  evidence  given^  and  they  havingiddii^i*^! 
think -their  decision  ought  noi  to  be  diMorbedi      *   >(  ^ 

Order  of  sessions  GoitfnA^. 


HOtBOf 


The  King  against  The  Inhabitants  of 
.    .  St*  Maptin,  i^i  Lbiqb?tbiu  .  ,  .   ^ 

Where  the        T IPQ JJ  ^  ^  fippe^I  agwost .  ai^.  Older  qf  twp<  iusM(^ 

court  of  quarter     \1/  .     «  . 

sessions haire,     „.,   j  wber^y  JF^  fVup^  Wp  w^fe  a^ .£l)jl4rfin,'Wf9;f^)gf3- 

from  facts  prov-  .  ,       *.  ^  **       .         .1 

ed  before  them^  mo¥^/cl  fiTOin  th$.  parish  of  Gf?'^  fiqus(le%.  ^va.  4f^  ^^9^y 
cl^on!  1*^*^  rVf  L^ce^^,  to, tb(B:p«risb: j(^f  5lff  *far/i>i, 4»i  UiQr^iYWgh 

iS^^Wng    9^^¥^f^i  Uj^  »e6ri9nf.P9f>6rme«l:1^e,<^»lfr»T8«*j«^ito 
o^uV^uS  il»^PPWionpftfcu»,q9urt,.qptbe.frl|iii^v^  j.tt 

I!^Tt^  2^  by   •  '^^^  PftW«r^  ( beiiig  . j*pn  .rfjouf  fr»r«f ea.  js^jft^i^d, 

the  sessions  i^jgnt   in  CpRipWy   wUlj   I^S   fati^^f  ^ft  ^h^:JlMWS%  9ltftP« 

stating  those 

facts,  disturb  iJealcy  9u  inpteeper  m  tl^  pprirf>,  ^^^'^^  ^|jfei^»i^d 
if  there  appekr  .informed  ^«/£  that- he  he^rd  Jb^;W4n^  fr^adjf^jn^^ 
Tat^eTir  .*wwere^  tljat  "he  bad.got  9n?,c9fl»pg,jft,^q^t, 
.  btt^tljat,  pauper  roigl4  .«<ay/qr,  ^bft^if>Tfi»i!»fe^j^e 

otb^  lad  cam?."  Tbe  p^Bftjp;j«fft^^.tp^li^^|^Ul«l?P» 
9f  bopts  ,aixd  tap-boy. ,.  Hp  w«,  J;^  jwft.**^  ItflH&Hf  * 
lodging  in  the  house,  and  the  vails  which  he  might  ob- 
taijj^  Jn  this  employmeot.^  At  the  end  of.  the  fortnight 

the 


warrant  it. 
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*^  oKhwMiiGmtek  but  «a«<  not  engaged  by  Mr^NeqUf      M%9* 
j^  (fbr^lMiuper.poQtliioed^  ki  4jbe'  service  (without  my      '^''^1, 

thing  following  between  him  and  Neale)  for  a  period  of       <v»'mf 

three  years  and  a  quarter,  at  the  end  of  which  tirae  the    '   i^nu  pf 
VPfM^p^ri^teaHng;  tJbat  tb^  place  of  ostler,  at  another  inn     L^icinm«/ 
^}^m  iMant,  weat  and  migaged  it  without  consulting  his 
.  Ttnaateiv  wd^  reooved.  into  it  on  the  following  day ;  Neale 
J  t^jiingihltn|..that.if  it  waahi^  ipiod  to  go»  he  b^liev/^d  he 

must.    Tbe  Qonxt  of  qsart^r.  semoos  lbur)d  that  there 
'waa -to  imidied  hiring  for  a  year,  and  confirmed  the 

order. 


Jeremy  (and  Humphrey  was  with  him)  in  support  of 

the  order  of  sessions,  was  stopped  by  the  Courtr 

'  I  ■*'  >       ,       f  •••■•if 

Denman  ahd  lB?iet£fer'contr^.    The  facts  stated  in  this  • 

case  did  not  furnish  any  premises  from  which  the  jus* 

'  tides  toilEff  iUrly  dk^w  the  conclusion  that  there  wai  a 

^toritrstct  "fthr  a  year's  service.    Th'ere  must  be  a  con* 

'  thict;  'Qre^ory  v.  Pitmtnsthr  (n).     Now,   there  was  too 

"«dikitntot  Whatever  in  the 'first  instance.'   The  pauper 

'  "Wast  iMrely  tbld  ihat  he  might  stay  for  a  fortnight,  till 

the  dCtt^  pttmit  (who  was  expieeted)  should  come. 

<'  Alssittiritigi   hoiir^er,   that  the  -Sessions  might  tiience 

'^^Siiki  a'^^dohtnUit  fdfc  tiiat  time,  there  vf^  ho  subsequent 

^'%riienliei&  -liee#e^  tfue  partSes.     There  was,  cotlse* 

'-'^ti^tiy,"'^b  bbli^^tioto'bn  th^  pauper  to  continue  to 

'^ie^^'^Mic^'^t  titile. '  He  might,   therefore,   have 

^^it^u^^tisd^Wiii^  ii^)^\tsAA.    Now,  an  express  contract  of 

'^'fitHti^,  -Wh^i ^(itil^atlolh^  that  it  may  be  determmed  at 

^'''§iimA  by^eiOhit  ^rty;  £i  not  a  bhritig  for  a  year.  Hex 

,    ,         .  ,       ,  (a)  2BotLl8S. 


I   I 
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1828.       ▼•  Chrises  Parish,  Yark{a\  Bes  r.  Trowbridge  (l\  and 

— ^-^       Bftt  V.  Qreat  Bamderi  {c).     Where  there  is  no  contract 

^"^flitrt**     *^^  iiring  can  be  presumeii  from'  length  orseryfciBi  Six 

'^^^^    V.WeyhiU[d).    lliere  wad  no  general  tWng  in  iKs'c^ 

St.  Ma»tik,    ^hich  would  undoubtedly  bie  a  hiring  for  a  year.     The 

first  hiring  was  for  a  fortnight  only,  and  it  is  expressly 

found  that  the  pauper  afle'rwards  continued  without 

any  thing  further  passing  between  him  and  Bis  master. 

The  presumption,  therefore,  of  any  hiring  tot  a  year,  ^ 

TepettecL 

BAtlEY  J.'  I  think  that  the  justices  were  warranted 
In  coming  to  the  conclusion  that  there  was  an  imphed 
hiring  for  a  year  in  Htk  parish  of  Si*  Mdrtirty  liiceker. 
It  appears  that  the  pduper 'applied  to  ifeaU,  shit  as^ed 
him  if  lie  waiited  a  servaiit  If  HfeaU]  Who  agre^  to 
tak<^  the  pisiuper  ihtb  Bis  service^  had  said  no  imore  than 
that  he  should'  have  his  board  and  bxigini^  ai^  tt^ 
vails,  that  wdiild  haVe  been  a 'case  In  which' the ^w 
^ould  itnply  a'g^nei'al  hiring/  Biit  the  niaster  aissigns 
is  a  iteson  why  he  would  not  mai:e  a  contract  to  nire 
the  paupe)r  fcr  ao;^  longer  period  ^bian  a  tortnigbt^^diat 
be  expected  another  lad  to  come  in  a  £[>rtnight^  ^tie 
other  lad  did:  come,  l)ut  he  was  not  engaged.  '  The 
pauper  then  continued  in  the  service  ot  TfeaUj^  jioHMag 
fttrdi^  having  been  said  as  to  Uie  terdas  or  the  pe^cwr 
of  service.  Then  the  question  for  the  considehLiibn^Bf 
the  justices  was,  Whether' the  rekUon^  oir'iussler  ai^ 
servant  was  created  between  the  pahie^  ana  lor  what 

;      4)'   '/  i:^'^ru)l  ?.ibs\ 

i   .-     ■     •.ii    tj.  U     b^oil  8BW 
(a)  3  J?,  f  C.  45d.  {h)  Cited  in  Iter  ▼.  CkriU  Paritkf  Toih, 

(c)  1B.4:C.  249.  (d)  Murr.  &  a  491.    SMoU.  185. 

period? 
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;i^]^od  ?  That  ^fi^tipn  rd^nded  on  die  understaadiog  .  Ji896« 

^ e?fi6tin|r  in  the  i^inds  of  the  parties  at  the  time.    There  __^jJ_ 

can  be.  no  doubt  that  both  partie$  understood  that  the  n^6ai^ 

relation  of  master  and  servant  was  created  for  a  foirt-  .«it<<if 

''  -'t     .    -  ;     •  ^         '  •  '    •         St. MAMnr 

^ight  in  the  £rst  instance.  If  the  justices  thought  that  LuctmB** 
the  master  refused  to  take  the  pauper  for  a  year,  only 
because  be  expected  another  jp^ersonythejr  might,  as 
that  person,  was  not  finally  bi^e^  taking  .^nto  consi- 
deration the  conversation  between  the  pauper  fuM[,jthe 
master,  and  the  subsequent  service^  presume  that  there 
w^^ a  contract  for  a.  year.,  They  inigl^t  mos^.prpperly 
have  so  presumed^  if  the  master^  in  the.^rst  ipsta^^ce,  had 
hired  tl^e  p^ujper  wi^hout^h^yipg/sai^  t)ia^  he,^efted 
^noth^r  jperspn  io  co^e  in  a  i[oi;^nigbtr.  ,Jjf,tbe  <;on,vei!- 
j^tion  between  the  ^aqijer  anc)[  the  pai^eif^  omjtting  jlX 
i^ji^xono^m^^Kii^^  coupliod  with 

^e  sMb^quent  seryice^  ^.9!^^  ^^  \^y^  sp^cient  l^  raiqe 
a  presupnptiop  of  a  yeai^Ijrhiripg,  the  justices  might  think 
that  as  the  person  so -expected  lyas  .npt  fi^allj^  jbiifed, 
both  parties  intended  the  jrelation  of  master  and  servant 
to  .continue  for  that  period.  I  think,  .therefore,  tliere 
w^  sofne  preopises  to  warraijit.  the,  sessions  in  conning 
to^  ^e  ponclusio^  that  there  was  a  hirii^for  a  year. 
The,  case  qf  I^x  v.  Pendleton  (a) . is.  in  point*  .  There  a 
pauper  senred  a  master  ynder  unstamped  articles  of 
agreement,  to  work,  with  him  for  three  ycfirs  at  certain 
lates  of  weekly  wages,  and  under. certain  covenants; 
after  whjch  he  continued  to  serve  bis  master  for  four 
years  longer  without  coming  to  any  new  agreement.  It 
was  held,  that  the  sessions  miirht  thence  presume  a 

(a)  15  East,  449. 

^  boxiyq 

X  X  S  yearly 
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>-.!  .  yearly  contract    In  that  case  there  was  no  Dew  agtee* 

The  KiMo  ment  between  the  parties,  and  the  Court  inferred  that 

TiMlnbibiw  the  relation  of  master  and  servant  elusted.     In  this 

Sf^M^Ttn*  the  justices  at  sessions  Were  Uie  proper  persons  to  jiiai 

iMncEnwE*  jjj  ^Ijj^j.  ^QYRCXet  the  parities  continued  together  after 

, the. master  bad  refus^  to, engage  the  oth^^l^e;;^! 
whom  be  expeciied.    Tbey  have  exercis^  tb^if.  J^dg- 
meat  ott  that  point,  end.  I  think  their  4|3cisioQ  pii^t  t^Qt  ^ 
to  be  distorbed* 

»  * 

LiTtUpAtt  J,  I  sl^ould  have  drawn  a  di&i'eDt 
conclusion  from  the  fiicts  stated.  But  it  was  a  question 
of  &ct  for  the  justices  to  decide  whether  there  waa  a 
ixmtract  &t  a  year.  There  were  premises  to  warrant 
them  .m  coming  to  that  condusiont  and  vpont  that 
g^^Qund  only  I  found  my  opinion  that  tb^  decision  of  the 
sessions  Qvgbt  not  to  be  dtsturbedt 

Parke  J*  concurred.  . 

■ 

Order  of  sessions  confirmedr 

/  ... 


■      •     ..     •    ;         '        »  *M.» 


»3TloR  wo;i  on  >rv,       .    ■   ..,  ,•.*•'      ,\ 
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jl^^e  K>iNG  against  St.  Andrew  in  Pershore, 

,..r.      .  ,     WORCESTERSHIRI;.  .  .  ,,,,. 

T^lPOKan  apfjeal  against  an  order  of  tWo  justices^,  A  hiring  at  lo 
•-^'Wherety  'ffC  Hbrion,  his  wife,  ahd  two  cMldren/JJ'JJj^onS's^'*  ' 
wer6'  removed  from  the  pari*  oPSt.  Andre^  hiPehfitfrei  -  '^^?/warn- 
in  the  county  of  Worcester^  to  the  parish  6t  M&rdon  In  J"^.  w  a  hiring 

^  '  *  for  a  year. 

Marshj  Gloucestershire^  the  sessions  quashed  the  order, 
subject  to  the  opinion  of  this  Gouh  on  &e  fblfowiAg 
case :  —  •    .  .    - 

'^The  pauper,  W.  Horton,  was  hir^  to  one  Fieldkotisef 
a  stage-coach  proprietor,  to  serve  him  as  lidrsekeeper, 
and  to  look  after  his  coach  horses  at  Moreton^  In'Marskf ' 
at  IZ.  a  week.  The  terms  of  the  hiring  were  a  modthV 
warning,  or  a  month's  wages.  There  Was  noTurther  men-* 
tion  of  the  time  during  which  the  pauper  should  serve. 
The  pauper  continued  to  serve  under  t^is  <iodtraet  at 
Moreton  in  Marsh  between  two  and  three  years.  The 
question  for  the  opinion  of  the  Court  was.  Whether  the 
pauper,  JV.  Horton^  gained  a  settlement  under  this 
hiring  and  service  in  Moreton  in  Marsh. 

Godson  in  support  of  the  order  of  sessions.  By  the 
contract,  weekly  wages  were  reserved.  That,  prima 
facie,  raises  a  presumption  that  the  service  was  to  con- 
tinue for  a  week  only.  It  is  true  that  there  Was  a 
stipulation  for  a  month's  wages,  or  a  month's  warning* 
That,  at  most,  would  raise  a  presumption  of  a  monthly, 
not  a  yearly  hiring. 

X  X  4  CamphelU 


6i6  CASES  IN  MICHAEKMA6  TBRM 

fS^.  Campbell,  contri^  was  stopped  by  the  Court. 


The  KiMG 

agamti  Bayley  J.    I  think  that  the  sessions  bad  not  any 

St.  AxoRKWy  ,  .  i  '        •  fc 

Pekshou.  premises  to  iv^arrant  the  condition  to  whioh  they  came 
in  this  case.  If  the  reservation  of  weekly  wages  be  the 
pnly  circumstance  from  which  the  duration  of  the  €0Q- 
!".  tract  can  be  collected,  the  presumption  is;  that  it  is  to 
continue  fpr  a  week  only.  In  this  case,  th^  stipulation 
for  a  month's  wages,  or  a  month's  warning,  rebuts  the 
presumption  of  a  weekly  hiring.  It  was  thence  manifest 
tha^  it  was  inti^nded  that  the  service  should  continue  for 
a  longer  period  than  a  week.  It  then  became  a  hiring 
unlimited  in  duration,  in  which  case  the  law  implies  a 
hiring  for  a  year. 


(f  ' 


.'  «/  /  "» 


<     s 


LiTTUEDALE  J.  The  stipulation  for  a  month's  wages, 
or  a  month's  warning,  shews  clearly  that  (he  contract 
was  for  a  longer  period  than  a  week.  That  being  so', 
and  no  precise  time  for  its  duration  being  £[xed,  ii 
was  a  contract  for  an  indefinite  period;  or,  in  other 

wordi^  a  general  hiring  for  a  year.     I  think  that  in  this 

""^  '•  '''*        ' 

case,  there  were  not  premises  to  warrant  the  sessions  In 

deciding  that  there  was  not  a  yearly  hiring. 

r 

Parke  J.  concurred. 

Order  of  sessions  quashed^  [a] 


aAr««&ii4,  •        .     ». 


(a)  See  iZe»  y,  JfamfnA^t^  3  T.  /}!•  9&S.     Bet  f .  O^  iktmmiA, 

* 


:    .      »   \  \ 


»  THE.  Nivm  Yeae  Of  GEORGE  IV.  691 

*'  1898* 


The  King  agaimt  Wiixiams. 

"VT ANDAMUS  to  the  defendant,  as  official  and  com-  xo  a 

.  missary  of  the  parish  of  Homchurch  and  liberty  of  5!*2?rinto  tli» 
Havering'alte-B(/ix)€rj  in  the  county  of  Essex,  to  swear  2^^||,^„ 
and  admit  into  the  office  of  churchwarden  James  Mea^  wcjting  tJwt  he 

...  had  b«n  only 

kins.     The  mandamus  recited,  that  he  had  been  duly  •lacicd.ATO- 

'  :        "  '  turn  that  ^.  J?. 

nominated,  elected,  and  chosen  into  the  place  and  office  wai  not  dulj 
of  churchwarden  of  the  said  parish.     The  defendant 
having  returned,  that  Meakins  was  not  duly  elected  into 
the  place  and  office  of  churchwarden :  the  case  now 
came  on  for  argument  in  the  crown  paper. 

Brodrick*  The  return  is  insufficient.  The  com- 
missary  had, no  right  to  exercise  any  judgment  on 
the  subject  He  was  a  ministerial  officer,  and  was 
bound  to  swear  in  the  churchwarden,  B£x  v.  Rice  (a), 
B£x  y.  Simpson  (6).  In  B£x  v.  White  (c),  to  a  mai>- 
damns  to  swear  in  a  churchwarden,  a  return  that  he 

was  not  elected,  was  held  bad,  on  the  ground  that  the 
archdeacon  could  not  judge  of  the  election.    JRex  v. 

Harris  {d)  is  an  authority  to  the  same  effisct.  These 
authorities  shew  that  a  return  denying  the  election  is 
bad.  Here  the  return  is  that  Meakins  was  not  dufy 
elacUxi,  The  commissary,  therefore^  exercised  his  judg- 
ment, not  only  as  to  the  &ct  of  the  election,  but  as  to 
the  validity  of  it.  Hereford's  case  and  Cripj^s  case  {e\ 
shew  that  such  a  return  is  bad. 

(a)  UU  Jtoym.  158.  (6)  Sit.  6ia 

(c)  Ld.  Aiym.  1S79.  (rf)  ZBwrr.  HSO. 

(r)  lAU  209. 

jBrfe, 


%8fe' 
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)  9S». !        1  £ni^5i  jQpn|^4  ^M  /Stepped  by  i^e ^  Cp^rU 


)    t 


•>  T    - 


iii«(Ki*a 


OSasO'Py  J[,    At  the  ead  of  the  reppi*.,pf  jBf^  .v. 
Wh^  <a)  I  Lotd  Mmffumi  «^s  a  oot^  ^<  It  .was  c^^jfUy 
wrong,  for  the  return  va$  a  gpoc]  return,  and  bii^,  ,b^en 
often  made  to  such  mandamuses  and  actions  brought  upon 
the  returm  and  tried ;"  aud  h^  refers  %q  Bex  v«  HofT" 
wofi{b).  .  There  the  mandainus  was  directed  tp.thi^ 
defendant,  «.  comn^issary,  comm^djlng  him  to  swear, 
in  a  duurchwardeiH  ^d  he  returned  non  fuit  electms; 
and  it  was  insisted  that  the  return  was  ill,  that  the.fu*f:h* 
deacon,  who  was  only  to  obey  the  writ,  could  not  judge 
of  the  election  or  of  the  qualities  of  a  person  cbps^ 
^Y  ^^  p^ish*.    But  Baymoni  C.  J.  and  Beynolds  S» 
topk  the  raturn  to  be  good.    But,  being  pressed  with  the 
anihpxity  o(  JRea;.  Y.  Whitey  and  no  couns^  for  the  de- 
feiidfUQt  appearing,  a  role  ni»  Was  ulacjiiefor  a,perepip- 
toi^r  numdamuSv    C^u«e  was  a^r wards  shewn ;  hot  t^ 
CkHirt.i}qt(Ji>eiog  unanimous,  i(  was  Q^det^ed  to  cppie.on, 
ag^ip  ia  the  .papf^r.  ,  Lord  Jtctj/mond  says^;'^!  never 
he^rd  it  stirred  ^g^«  ,  There  c^  be  no  doubt  ^hat  it 
Vr^  a ,  jood  rqturij/'     In  Jte^  v^  Ward  (c),  if  was  sal^ . 
in  argument  %q,  have,  been  decided  in  JBi^r  v.  Hanpood^ 
that  n«&  fuit  elej^lu^  was  a  good  return.    IU;tl)e  QM^ei|i 

• 

V.  ^^^^.{d)^,  there  was  a  inandamus  to  swear  a 
churchwarden,  suggesting  that  he  uoas  duly  elected. 
The  return  was,  that  he  was  not  doiy  >eleotedi  (It 
was  objected,  that  it  was  not  a  good  retiirA.  '  TTolfC/^* 
says,  **  Where  the  writ  is  to  swear  one  duly  elected, 
there  a  return  that  he  was  not  duly  elected  is  a  good 


(a)  Ld,Rnym.  IS79. 
{e)  Strang.  S9^. 


(h)  Ld.  nt^m.  1405. 


tetunn. 


Tbs.Xivd/ 


WmcuB/ 


IN  THE  liliOTH  Year  of  GEORGE  IV.  CT8^ 

return,  for  it  is  an  answer  to  the  writ;  but  where  it        IflMfci 
is  to  sweiir  one  chosen  churchwarden,  there  a  return 
that  he '  is  not  duly  chosen  is  nought,  because  it  is  out 
of  the  writ,  and  evtoiv^.''    These  aUthoriti^  shew  t))at 
the  return  in  the  present  case  is  good. 

^  LttilLEDAtE  J.  The  commissary  has  a  right  to  say 
by  the  return,  that  he  is  not  bound  to  do  the  thing 
which  he  is  required  to  do  by  the  mandamus.  Here 
he  does  say  so,*  by  shewing  that  the  party  was  not  duly 
«l6cted. 

Parke  J.  The  commissary  may  deny  any  material 
allegation  in  the  writ.  He  cannot  e^tiercise  any  judicial 
authotity,  but  he  may  inqtiire  whethief  the  psKy  has 
been  duly  elected,  otherwise  he  wotild  be*  bound  to 
admit  any  person  who  presents  hims^  for  admission, 
even  if  he  knew  the  fact  to  be  that  such  person  was 
never  elected.'  The  party  who  obtains  dve  mandaimtis 
states  the '  foundation  of  his  ri^t  in  fbe  writ  The 
cbmmissary  may  deny  it.  Tti  this  case  he  has  done  it, 
by  shewing  that  the  party  who  seeks  to  'be  admitted 
was  not  duty  elected.  The  return,  theitlfore,  iti  soffit 
client,  and  the  judgment  mnst  be  for  the  defbndant.       > 

Judgment  for  the  defendant;  (a) 

•tXa)  A.f4ti9tiis yood.if  itiFuniMt  Um  tngBBstion of  Ihe  wHt..  .  Mm  r. 
Pymtf,^  ^fr^ff  1  ^5*     Kex  ▼•  HUi^  1  Shower,  255. 

^Ir,l  ,:A:    /_.[■     .  .     ,,  ,     '  , 
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*  T*he  KtNfi  against  The  Inhabitants  of  Great 

Driffield. 

A  man  Hviiig  TJPON  aa  appeal  against  an  order  of  two  jastices, 
under  ft  eertifi-  .         whereby  T.  HoTrUon^  his  wife  and  children, -were 

cftte  froin  pft- 

rUi  B.  cannot  jpeoMved  froitt  ih^  toWHsfaip  ofOreot  Driffield^  ih  the 
manikin  the^  ^BSt  Ridhig  <>f  tfie  county  oT  YtDrt,  to  the  township  of 
brpw^M^og  'Gfnrftwton'  the-  ff^s^  in  die  same  Riding,  the  sessions 
an  estaia  for      »qtia$hed  the  ofd^,-  sufajeot  to  the  opinion  of  this  Court 

i;m  die- fi>tt0wing^  east. 

,  Tba  pMoperi  T.  HarviioHj  never  acquired  any  settle- 
aamt  in  his  own*  rijf^tL  The  pauper's  grandftther  fedded 
lit  Goffpfi/  his  son  (tfie  panpfer's  lather),  mdiilst  living  with 
jika  at  €hik&H^  wair  h6mid  an  apprentice  to  one  iM/an  a 
liumtulk^  Who^  #aGf  tfi^n  residing  at  Great  Dtiffiddy 
ijBiidliiPa  Mgular  €«ittifijba!l9e  from  the  parish  of  kOrkbumj 
isa  {the  .pauper  then  knew.  The  indenture,  which  was  in 
the  H^I  AM^ta,  and  regiilarfy  stamped  and  e:&ecdted  by 
ttll  patfies,  Was  dated  the  ^5th  day  dfHareh  1786)  and 
laaledthat  Iheapi^feiitioe  was  tfiereby  bound  for  die  term 
df  sauM^  yeat^^jrtai    '    '  (a  Uank  behig  left 

in  that  part  of  the  indenture  for  the  tim^  from  wHiiih  tiie 
ifipreMaee  was  so-bound.) '  The*  apfirentlce' served  his 
master  frbAi  die  ^te  of  the  !hdtoture,'tmtii  abb^^  iSve 
weeks  previvMOrsIy  to  the  ekpiradon  df  the  seven  yeiirs  in 
Great  Dr^M.  LgoH  bad  r^idtd  rt  Gfeta  Dnj/peik 
ftom  die  year  1771  to  die  time  bf'eii^cikti1lg''d]^' id- 
denture^  and  from  thence  until  his  death  in  1793;  but 
h^  on  Of  about  the  lOdt  <^  Mify  17dS,  \^%t'  the  ap- 
pwodce  wa9  so  serving  h&hMn^H^<s^r  2)^^ 
y   '"':/'  chased 


ut  THi^  NiVTii  YsAi^  or- iGEOROE  IV. 

chased  a  cottage  in  Great  Driffield  for  the  som  of  1  \0t^ 
of  which  SO/,  was  paid  by  him,  and  the  remaining  sum 
of  80/.  was  paid  by  one  Mizabeth  Day,  And  the  same 
was  th^eupon  duly  conveyed  by  an  indenturer  of  ifofl^ 
ment,  with  livery  of  seisin  indorsed,  bearing  date  the 
10th  day  of  May  1792,  unto  I^/on  and  his  heirs,  to  the 
nse  oiJEtiwheih  Dt^  her  exeoutors^  adiniiiistratk)rd,^a4d 
assigns,  from  the  day  naxt  bdbre  the  date  didreof  for 
the  term  of  60a  years,  aul^eot  lo  a  previao  iheraioafter 
contaiped  for  xedemption  of  the  said  premtned,  itidb  re- 
mainder to  the  use  of  the  wAB^lAfOfh  biabeirs,'aQd 
assigns  fbrrever.  The  aaid  pdeDtAire.ako  dontamed  a 
proviso  for  making  void  the  said  term-  otv  piflytiniit  by 
I^on^  bis  heirs,  executprs,  adipinlilrinoi^.  aadi  aas^ns» 
unto  JS.  ^ayi  her  executors,  A:r.  of  cb^  mat  of  6^ .  jUA 
interest  for  the  same,  oo  the  lOtb  of  ^Nnnipiwber  thaa 
next,  and  l^/on  occupied  the  pui^Bfgs^'  umik  bis  .deaiU. 
The  apprentice  served  I^ffin  in  Greq^  Driffield  tmt  mote 
than  forty  days  after  Lytm  had  pfHrcbased  tbe  coftttiga^ 
and  then  resided  with  Ljfvn.  The&lb4r  of  ^tbeipimper 
did.  no^other  act  to  gain  a  setdemeii^'^  *wA  If  ^by  the 
apprenticeship  and  service  be  giuMd  no  aettlemeqt  ia 
Great  firiffieldf  the  plaoi  of.  his  and  Uie.. pauper's  laal 
l^gal  settlfiimeot  is  Gorton^  where  tbe.paitpei'sgrand^ 
fa^er  w^  legally  ^ttled, 

.Tjiie.  question  fi^r  tbe>  opimoa  «f  thia>Coavt  wia% 
Wbether»  iind^r.  (be,  ctecuipstances  4ibove»set  Ianhy4be 
^xhj^r  pi  the  pamper ,  giujied  a  settlamenl  /  in  •  GhM# 
Pf^^f^fpy-  b^fffgi  bouod.  ta  md.  setviog  the  imlA 


•.!• 


r.^ 


^^(i(^fr,9ff^J^ennf^}x^^^BppQKp  of  the  order  of  sea^ 
sion^  ^'i[bi^.(^uge^>;^t)9er,g^ned»{iettl^ 


Tbe  Kiiro 

.  agrtinMt 

The  Inhabit. 

ants  of 

Great 

DaimiLO.  • 
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OmMAt 
BtdntMUh 


JbHJiddt  by  appr^ntkediip.  By -12  Amu\c.  IHi^siA 
estate  would  be  gained  bf  the  apprenticeb]it:aet'v(ceito4i 
certiflGated  man.  But  the  inaster^s  certificate 'trabi  dm 
diarged  by  bis  bating  bought  an  estate.  The  sualer^ 
4Jiereibi<e,  gained  a  settlement  by  estate^  and  theiafipieftf 
nice  gained  a  aettleaiaiit  by  serving  the  master  forty  days 
after  the  certificate  was  discharged.  First»  the  tAasttlr 
gained  a  settlement  by  estate.  The  s tat.  9  &  10  J9C  3.  ^.  1 1; 
enacts,  "  that  no  person  who  shall  come  into  any  parish 
by  oertificafe  shall  be  adjudged  by  am/  act  'mkatieecer^to 
have  procured  a  legal  settlement  in  snoh  parisby  unhss 
he  or  they  shall  really  and  bon&  fide  take  a  lease  of  a 
teneoMnt  of  the  valoe  of  10/.,  or  shall  execotesomeamuial 
office  in  such  parish,  being  legally  placed  there*''  It  wlU.be 
said)  that  the  statute  preyents  a  man  from  gaining  »sccil»> 
0ient  by«any  other  than  the  two  modes  mentioned  in 'the 
statute ;  and  that  to  hold  that  a  settlement  is  gained  hjibt 
-purebasid  of  an  estate-for  a  pecuniavy  cousideMitiont  isa 
departure  from  the  wordsof  the  statute,  in  AM&nriv. 
S0thtiOQi^ey  (a)  it  waa  held,  that  a  cestifioated^man  dn^ 
4>ecome  settled  by^  residence  on  hid  own  estate,' ^eaeik 
^id  not  come  to  him  ^y  any  aetof  his  own,  but  by  last 
and  opersftion  of  law«  In  Irdnghoey*  SUmkbridf^i^)^  the 
Court  wev^of  opinion  that  an  apprentice whoi^ had  iiaefi 
ibrty  days  in  a|iariah,  after  his 'master^  whoiwiaiBe^tift- 
cated,  had  pntohased  an  estate  gmnad  n^tisaUleaaedt 
•There,  the  apprentieeshtp  banng>  explred-ibefen^  >difi& 
IS  Ann.  e.18,9  it  was  unneoessary  to  decideilh^^queitiiiti. 
la  Ecsf  V.  Stanifield  {e)  it  was  h^M,  «hat  leistAKtM  p^ 
perty  which  descended  to  a  eertifieated'p^ttkAi,  ghv^qi 

settlement. 


.      (a)  liSr.lSS. 


(6)  mr.995. 


iNlTMiL  Ninth.  Yejjl:  ob  OEOltCrE  ly.  «ft») 


sBttlemene.   -Im  ^C.  J.,  .there  fl»i4    ^^  The  jtatule  \aft '      IcSSft' 
10  fFi  S^  hflith  reecATedi  a  Utierai  bonstraedonitand  bnili 
bete  li^i  to  giTe.arSetilemeot^.  bodi  by  descent^  bjil  <k» 


Xti^^tauirg 


vise^  juDdpurchase^  i2»r  v«  DieddingUm  {a}  wa^  the  cfi$e  MH»«ir 
of  afpsrtifiioated  man^  wb6  piurcbased  an  esUte  for  4S&^  J^umwuki 
and/tfaEore  itwaa  iasisted  thai  it  was  distinguisbable  frcum 
Bmrlear  t*  Eesftfoodhey^  because,  in  that  case,. it  waa 
ncttJiia  oi^n  act  (as. a  purchase  ia)  but  it  came.to  hiui'by 
act  and' operation  of  law.  But  the  Court  did  not  think 
thisva  sufficient  dislinction,  and  said  a  pui^chase  was  in  its 
nolmre  on  excepted  case* 

4 
*  •  1 

:.  jUderson^nA  JrchbM  ooai}^*  The  words  of  the  statute 
9  &  10  W.  S.  c.  1 1.  are  decisive  upoti  ibis  point  They  in 
eftpreas  terms  prevent  a  certificated  man  from  giatning'a 
aattlementtsubtequently  to  faia  coming,  into  the  parish  bjr 
aiiy/otlMir:act  than -by  renting  a  tenement  of  i02,  a  yeav, 
OFi  by;  ei6eeutiiig>  some  .aaoual  office*  ^  The  purchasing,  of 
an  estate  iata  act  done  by  ^  the  party,  but  lit  is  notooe 
(tf  thesactsf  mentioBcdiia'  the  statkUe«;  The  .statute  sayst 
.ihat^aueb  A  person  «ball  gain  a  ^ettleiMnft  tely  by  two 
aet&''  WiM contended tthRtho;mo]r bjra  third*  The cas^ 
in;  which  it. has  been  held  that  a  aetdement  has  been 
gained  byiai»  estate  coroiog  to  a  oertificaWd  man  by. act 
andoperatioft/ofilaw^  were  corredly  di^ed  j  for  theDe 
tbersettlaiaiwti  ia  not  propured  by. any  act  on  his  part, 
flvch  I »  .0asj9ft)i therefore,  i$  not  within  the  proMbiJi^n 
o£ithi$..stattitei  >XIm  ease  will  be  clear  by  eswrnnsh^ 
the)  <9lMdali0n;j  on  jwh^h  thi$  law  of  settlement  de- 
,pwda*  ,\G^g\fitilsi:9^jmre  reaid^nceof  forty  4aya  gave 
a  settlement.    Then  came  the  15  &  14  Car..  2.,  by  which 
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lttt«       jiiilioes  of  peace  were  empowered  to  remove  persons 
-.    _  oomkiff  to  settle  on  a  tenement  of  less  than  lOL  wicfain 
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the  forty  days.     Bat  even  these  persons  after  forty  days 

T%9  Inhibit* 

of       gained  a  settlement  as  before.     By  the  S  W.S^M.  ^11. 
however,  the  forty  days  mentioned  in  the  1S&14  Car.%m 
were  to  be  oompated  from  the  delivery  of  a  notice  ia 
writing.    This  introduced  the  distinction  between  r»* 
movable  and  irremovable  persons.     In  the  latter  class 
the  forty  days  were  computed  from  the  original  coming 
to  settle  as  before.    But  this  statute  enumerated  several 
other  acts  whereby  a  settlement  could  be  gained,  such 
as  service^  apprenticeship,  executing  an  office,  or  paying 
rates.     These  were  in  addiuon  to  the  act  of  taking  a 
tenement  before  mentioned  in  the  18  &  14  Car.  2«  Then 
came  the  9  &  10  JF.  5.,  by  which  a  certificate  man  was 
prohibited  from  gaining  a  setdement  by  any  act  except 
two  of  those  mentioned  in  the  former  statotes:  and  thb 
is  confirmed  by  the  recital,  which  mentions  the  donbt 
whether  the  certificate  was  not  of  itself  a  notice  in 
writing,  so  as  to  bring  the  party  within  the  S  &  4  FT.  5. 
Notwithstanding  the  statute  of  9  &  10  W.  3.,  however,  a 
certificate  man  might  have  gained  a  settlem^it  by  re- 
siding on  his  own  estate,  whatever  the  value  might  be^ 
if  it  came  to  him  not  by  any  act  on  his  part,  but  by 
descent.    For  such  persons  were  irremovable  before  the 
9  8c  10  i^  3.,  and  have  continued  so  ever  since,  the  pro- 
hibition not  applying  to  them.   But,  secondly,  assaming 
that  the  master  could  gain  a  setdement,  the  pauper  oonld 
not.    For  the  statute  3&4  IK^'-Af.  ^.11.,  makes  the 
Unding  tad  inhabitation  a  good  setdement  There  must 
be^  therefore,  a  good  binding  and  a  good  inhabitotion# 
There  was  no  good  binding,  because  it  took  place  be- 
fore the  purchase  and  the  certificate-act  prevents  a  per- 
son 
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son  liviQg  updei;  a  c^tificate.  fron^i  takbg  an  a|)prje|n^C99      ,^9^^ 
so.  as  tp  Uirow.  a  bpi^eu  on  the  certified  parish.        .    ^ — 

Cyr.  adv^  vult.      \ffff>m 

.  .        .  '  '  'ants  of* 

BaX^^y  J«  dqw  deli?^red  the  judgment  of  ,th^  CqutI  : 
The  question  for  our  consideration  is>  Whether  the 
pauper's  £ither  gained  a  settlement  in  ihe*  township  of 
Great,  Driffield  by  serving  as  an  apprentice  to  a  persop 
who  resided  there  under  a  certific^e  from  another 
parish.  In  support  of  the  order  qf  session^  it  was  con- 
tended that  he  did:  because  th^  certificate  was  dis- 
charged  by  the  master's  having-  acquirecl  a  settlement  in 
Great  Driffield^  by  the  purchase  mentioned  ii>4lie.ca^e; 
and  if  so,  it  was  argued,  thf^t.th.e  subsequi^x\t  service  tp 
the  master,  after  b^  ceased  to  fesidec^f^er  J^h^  pc^jBjCfit^, 
^o^gKby  virti^e  of  a  bjfiding  made  to.hin^^^hil^t  he 
was  so  residing,  ^as.  sufi^cient  tocpnfer,^  sett)^ent  q^ 
the  apprentice.^.  It  ^is.unnecessa^  tq  dqci^e^.th^  I&.^ter 
gu^tion,  if  no  setJtlement  w^s  gain<^  by^  tbp  .mastqr^  by 
the  purchase  whidi  he  made;  and  ,ve  are  of  opinion 
that  np  settlement  was  gained. .  The  fiit^t^jbe  9  &  ^0^  JVf$. 
c«  1 1.,  aftipr  reciting  the  8  &  9  ^.  S^  c.  30.  (the  certificate 
act),  and  also  reciting  that  spme  doubts,  have  jarisenu|>on 
the  construction  pf  the  said  aqt^  by  Fhat^aQU  an^^  p^son 
conning  to  inhabit  and  reside  within  any  parish,  by  virtue 
pf .  a^y.  such  certificate  may  procure  ^  legal  s^tt|emeQt 
.  in  such  parib^,  enacts,  *^  that  no  person  .or  persons  whaW 
f3oever»  who  shall  come  into  anv  parish  by  such  cer- 
.tific^t9  as  afocesaidy  shall  be  a^udged,  by  any  a^  what- 
so^y^i^  Xf  h^ve  procui:ed  a  legal  settlement  in  ..such 
parjsh9,u|J^«s8  he  or  they  shall  really  and  bona  fide  tak^ 
a  ,l^e,  of  a  ^tepement  qf  the  value  of  10/.,  or  shall  ex^ 
C|Ut;p,S(We,  annual  office  in  such  parish,  being  le^lly 
..rVoiLviiL  Yy  placed 
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placed  in  such  office."  By  the  express  words  of  this 
statute  DO  settlement  can  be  obtained  by  the  certificated 
pauper^  by  any  act  whatsoever;  that  is,  as  the  context 
shews,  by  any  act  whatsoever  done  by  the  pauper,  other 
than  the  two  which  are  pointed  oat  by  the  act  The 
purdiase  by  the  pauper  of  an  estate^  for  a  sum  of  money, 
is  an  act  done  by  him  other  than  those  mentioned  in  the 
statute ;  and,  according  to  the  plain  and  ofdinary  im- 
port of  its  words,  he  cannot  procure  by  it  a  settlement 
in  the  parish.  But  we  are  bound  to  construe  every 
statute  according  to  the  plain  and  ordinary  import  of  its 
words,  and  to  act  upon  that  construction,  unless  we 
should  find  ourselves  bound  by  an  uniform  course  of 
well-considered  decisions,  giving  a  different  efiect  to  the 
provisions  of  the  statute;  or  unless  that  construction 
would  lead  to  such  consequences,  that  we  can  safely 
pronounce  that  the  l^islature  must  have  had  a  different 
intention  from  that  which  the  ordinary  import  of  the 
words  conveys. 

It  will  be  found,  however,  upon  referring  to  the 
several  decisions,  that  they  are  few,  and  that  they  are 
founded  in  some  degree  upon  a  mistaken  supposition 
that  the  point  properly  arose  and  was  decided  in 
the  first  reported  case  upon  this  subject  That  case 
was  between  the  parishes  of  Burdear  and  Eastwood^ 
hn^{a)j  in  which  it  was  held,  that  where  a  cer- 
tificated pauper  acquired  an  estate,  in  right  of  his 
wif^  which  was  surrendered  to  her  by  her  father,  his 
certificate  was  discharged,  and  he  gained  a  settle- 
ment; and  it  is  stated  in  the  judgment  that  he  did 
not  come  isk  ly  an  act  iff  his  awn^  but  that  the  estate 


(«}  1  At.  163.     J9Mfr.&C23K 
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was  cast  upon  bim  by  act  and  operation  of  law.     Other       1828. 
reasons  are.  it  is  true,  assiirned  in  tbe  judinnent  of  the       — — 
Court,  but  it  may  be  supported  upon  that  ground ;  for       agakut 
a  settlement  acquired  by  operation  of  law,  is  not  ac«       ants  of 
quired  by  any  act  of  the  pauper,  and  is,  therefore,  not    Dunms* 
prohibited  by  the  statute  9&10W.  S.    In  that  case^ 
one  Hackett  lived  in  the  parish  of  Eastaooodhey^  with  a 
certificate  from  Burckar ;  his  wife's  father  surrendered 
to  her  use  a  copyhold  in  Eastwoodhetff  upon  which  they 
resided  five  years,  and  then  the  wife  died*    The  hus- 
band afterwards  asked  relief  in  EastwoodAa/f  from  which 
he  was  removed  to  BvrcUar  i  and  the  question  wa% 
Whether  his  residence  upon  this  copyhold  gave  him  a 
settlement  in  Eastwoodhq  ?  and,  per  Curiam,  <*  The  9  & 
10  W.  3.  is  not  explanatory,  but  new ;  and,  therefore,  to 
receive  a  liberal  construction.     The  exceptions  in  the 
statute  prove  this  case  more  reasonable  than  either  of 
those  mentioned.    If  a  certificate-man,  by  taking  a 
tenement  of  10/.  a  year,  gain  a  settlement  k  fortiori, 
shall  he  who  has  an  estate  of  his  own,  especially  in  this 
case,  "oAert  he  does  not  come  to  it  by  his  ornn  act,  which 
might  savour  of  fraud,  but  it  is  cast  upon  him  by  the 
act  and  operation  of  law  ?    If  he  who  serves  a  parish 
office  gains  a  settlement  by  reason  of  his  presumed 
ability,  with  greater  reason  shall  he  who  has  ability  of 
his  own  visible  to  all  the  world.    It  has  been  adjudged 
that  any  other  person,  by  the  descent  or  purchase  of  a 
freehold  or  copyhold,  or  by  becoming  entitled  to  a  lease 
for  years,  gains  a  settlement;  and  it  cannot  be  supposed 
the  legislature  intended  to  put  a  certificate-man  in  a 
worse  condition."    The  Court,  therefore,   seemed   ta 
think  that  a  certificated  man  might  gain  a  settlement 
by  estate  coming  to  him  by  purchase.    But  that  was 
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1828.       not  a  case  of  purchase ;  and  where  an  act  of  parliament 
"""''"        says,  in  distinct  terms,  that  a  certificated  man  shall  gain 

The  Knra  . 

ugainst  a  settlement  in  two  modes  only,  we  are  not  at  liberty  to 
anuof  say  he  may  gain  it  by  any  other.  I  here  the  estate 
HuwnxLD,  came  to  the  pauper,  not  by  his  own  act,  but  by  act  and 
operation  of  law  —  by  voluntary  surrender  of  the  copy- 
bold  to  his  wife.  That  case  occurred  before  the 
9  G.  1.  At  that  period  a  party  might  gain  a  settlement 
by  the  purchase  of  an  estate  of  any  amount.  The 
next  case  was  Ivinghoe  v.  Stonebridge  {a).  This  case 
decided  that  an  apprentice  to  a  certificated  man  gained 
a  settlement  in  the  year  1709,  because  it  was  prior  to 
the  statute  12  AnnCy  prohibiting  such  apprentices  from 
gaining  a  settlement.  The  opinion  of  the  Court  that 
the  purchase  of  an  estate  made  the  certificate-man  a 
settled  inhabitant,  was  expressly  founded  on  the  decision 
in  the  former  case  of  Burclear  v.  Ectstwoodhey^  and  was, 
also,  extrajudicial.  These  two  cases  are  not  of  suffi- 
cient weight  to  induce  us  to  say,  in  the  teeth  of  the  words 
of  the  act  of  parliament,  that  a  settlement  may  be  gained 
by  purchase,  which  is  an  act  done. 

I  come  now  to  cases  where  the  estates  have  been  ac- 
quired by  purchase  for  money.  The  first  case  of  a 
purchase  for  money  by  a  certificated  man  is  the  King 
▼.  Stansfield{b\  where  a  purchase  by  the  pauper,  for  4?/. 
paid  by  him,  of  a  leasehold  estate  in  the  certificated 
township,  was  held  to  gain  him  a  settlement.  It  is 
material  to  look  at  the  language  used  by  the  Court  in 
their  judgment  Lord  C.  J.  Lee  says,  <*  I  do  not  know 
that  the  9  &  10  1^  S.  has  been  taken  so  strictly  as  the 
counsel  would  suppose.     A  descent  or  devise,  and,  I 

(a)  1  Str.  26S.  (b)  Burr.  8.  C.  805. 
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believe,  a  purchase  too^  has  been  determined  to  gain  a 
settlement  after  forty  clays'  residence  upon  the  foot  of 
a  person  not  being  removable  from  his  own,  and  as  not 
being  an  intruder  within  the  meaning  of  the  1S& 
14*  Cbr.  2.  c.  12.;  so  that,  whenever  a  man  has  an  in- 
terest of  his  own,  though  under  20/.  &  year,  he  shall  not 
be  removable  by  that  statute.  The  present  question 
turns,  indeed,  upon  the  construction  of  the  certificate 
act.  Now,  though  this  person  was  a  certificate*man, 
yet,  if  he  had  come  to  this  by  act  qflaWf  it  would  have 
gained  him  a  settlement;  and,  I  believe,  it  has  been  so 
determined  in  case  of  purchases  too.  I  think  the  same 
construction  has  been  made  upon  this  act  as  upon  that 
of  the  13  &  14  Car.  2."  In  the  following  term,  in  the 
case  of  Rex  v.  ITie  Inhabitants  of  Deddington  (a),  it 
was  decided,  that  a  purchase  by  the  certificated  man  for 
the  sum  of  4*2/.  gained  a  settlement,  expressly  upon  the 
authority  of  Burclear  v.  Eastwoodheff,  Lord  C.  J.  Lee 
says,  that,  in  that  case,  the  purchase  was  most  plainly 
neither  of  the  two  cases  mentioned  in  the  act ;  and  he 
observes,  that  a  purchase  was  a  matter  of  as  much 
notoriety  or  more  than  the  renting  of  a  tenement  of 
10/.  a  year;  that  the  construction  ought  to  be  agre^ 
able  to  that  which  has  been  put  on  the  1S&  14  Car.  2. 
c.  12.,  under  which  any  man  is  irremovable  from  a 
tenement  of  his  own,  and  that  if  the  construction  were 
different,  a  person  could  not  gain  a  settlement  by  a 
purchase  of  5000/.  per  annum.  In  Res  v.  CM  Ash^ 
ton  (&),  D.  Harrison  and  wife  lived  in  Cold  Ashton  under 
a  certificate  from  Woodchester.  The  wife's  father  died 
intestate,  leaving  a  leasehold  for  ninety-nine  years  in 
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1828.       Cold  AshtoHj  determinable  on  lives.    2>.  Harrison  and 
"-"^       wife  lived  upon  it  twenty-nine  years.    It  came  to  the 

TheKivo 

agaSntt  ^  husband^  fwt  by  his  aam  acty  but  ly  act  of  law.  Lord 
ants  of  Mansfield  said,  **  The  question  is,  Whether  he  is  within 
Damnu.  ^^®  9&10^.d.,  which  mentions  only  two  methods 
wherd>y  certificated  persons  can  gain  settlements  ?  Bat 
an  estate  of  a  man's  own,  firom  which  he  cannot  be 
removed,  has  been  by  construction  (and  a  reasonable 
one,  too,)  held  not  to  be  within  the  act,  for  it  would  be 
hard  to  remove  a  man  from  his  own.  The  principle 
of  the  determmation  is,  because  property  of  a  man's  own 
is  a  stronger  case  than  hiring  another  person's  o(lOL 
a  year  value."  It  should  be  remembered,  however, 
that  although  a  man  may  not  be  removable  from 
his  own,  it  does  not  follow  that  he  will  gain  a  setr 
tlement  by  residing  on  it.  In  Be»  v.  Zjong  Witten^ 
ham(a\  J.  Westal  was  certified  in  Upton;  he  bought 
a  cottage  for  5/.,  lived  in  it  nineteen  years,  and  died. 
His  widow  Jane  lived  on  it  ten  weeks  after  his  death, 
and  tlie  question  was,  whether  she  thereby  gained  a 
settlement.  Lord  Mansfield  C.  J.,  <*  Magna  charta  says 
that  a  widow  shall  have  her  forty  days ;  and,  therefore, 
there  is  no  doubt  she  was  irremovable  for  forty  days, 
and  thereby  gained  a  settlement."  The  estate  in  that 
case  came  to  the  pauper  by  her  husband's  death.  In 
Bex  V.  WarbUngton  {b)  the  pauper's  father  lived  under 
a  certificate  in  WarbUngton.  The  lord  of  the  manor  of 
Havant  had  granted  him  a  part  of  the  waste,  and  he 
built  a  house  upon  it,  and  lived  in  it.  It  appeared  that 
there  had  been  a  usage  for  the  lord  of  the  manor  to 

(a)  2  Bott,  531f  Ukh.  tern,  24  G,  S.  (6)  1  T,  R.  241. 
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grant  parcels  of  the  waste  for  small  pecuniary  consider-       1828. 
ations,  and  that  the  pauper  was  admitted  upon  payment  ' 

of  Is.  fine.  Is,  heriot,  and  Is.  quit-rent.    It  was  insisted'      againtt 
that  this  grant  was  voluntary,  and  vacated  the  oertifi<^       ants  of 
cate.     But  the  Court  decided,  that  such  a  grant  of  a    vumwLB^ 
copyhold,  with  I5.  fine  and  I5.  heriot,  was  a  purchase 
within  the  9  6. 1,  c.7.  s.  S.     I  mention   the  case  to 
shew  what  was  the  impression  on  the  minds  o{  Ashhwrd 
and  Butler  Js.  as  to  the  construction  of  the  statute  8  & 
9  W.  S.    Askhurst  3.  says,  **  If  it  were  necessary  to  give 
any  opinion  upon  the  point,  whether,  supposing  this  to 
be  a  voluntary  grant,  the  party  would  gain  a  settlement, 
I  should  have  wished  the  matter  to  have  undergone 
further  discussion.     It  seems  extraordinary  that,  in  the 
teeth  of  an  act  of  parliament,  this  matter  should  have 
been  taken  for  granted ;  nothing  can  be  stronger  than 
the  words  of  the  certificate  act  (which  he  then  recites). 
It  is  singular  that  a  practice  should  have  prevailed  in 
opposition  to  this  act  of  parliament,  when  the  words  are  so 
strong."     Butter  J.  says,  *'  I  reserve  to  myself  the  con* 
sideration  of  the  question,  what  efiect  a  voluntary  gift 
would   have  on   a  certificate-person    as   to  the    giv* 
ing  of  a  settlement     I  agree  that,  under  the  act  of  the 
9  G.  1.  r.  7.  5. 5.,  the  word  *  purchase'  has  not  the  same 
extensive  sense  as  is  generally  annexed  to  it      But 
no  case  has  been  cited  at  the  bar,    where  a  certi- 
ficate   has    been    discharged    by    a    voluntary    gift.'' 
These  two  learned  Judges  must  have  been  satisfied  that 
there  was  a  material  distinction  between  a  case,  where 
the  estate  was  obtained  by  purchase,  and  where  it  was 
obtained  by  voluntary  gift 
We  do  not  feel  ourselves  bound  by  these  decisions  to  put 

Y  y  4  a  con«^ 
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182b,       a  construction  upon  the  statute  at  variance  with  the  plain 

'   .  "       and  ordinary  meaninir  of  its  words.     It  is  clear  that  these 

agi/iHsi       decisions  have  proceeded  in  part  upon  a  misapprehension 
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ants  of  of  the  precise  point  decided  in  the  case  of  Burclear  v.  jBoj/- 
BftvixBLD.  toOodhay.  The  other  reasons  assigned  in  giving  these 
judgments  do  not  appear  to  us  satisfactory;  the  thing 
seems  to  us  to  turn  upon  the  notoriety  of  the  purchase* 
There  is  no  question  whether  the  certificated  man  would 
be  removable  during  the  time  of  his  living  in  the  parish, 
and  being  the  proprietor  of  an  estate,  but  whether  he 
acquired  a  settlement ;  and  with  respect  to  the  similarity 
of  construction  to  be  put  upon  this  statute,  as  on  the 
IS  &  14  Car.  2.,  it  is  to  be  observed  that  the  words  are 
very  di£ferent,  and  that,  looking  at  the  recital  in  the 
latter  statute,  which  applies  to  poor  persons  going  from 
one  parish  to  another,  and  endeavouring  to  settle  Uiem- 
selves  where  there  is  the  best  stock,  and  at  the  enact- 
ment which  authorizes  the  removal  of  such  persons 
only  as  are  mentioned  in  the  recital,  it  is  clear  that  it 
never  meant  to  apply  to  persons  who  had  estates  in  the 
parish  in  which  they  came  to  settle.  We  think,  also, 
that  no  mischief  will  follow  from  the  construction  which 
we  put  on  the  statute  of  9  &  1 0  fT.  S.,  for  though,  on  the  one 
hand,  according  to  that  construction,  a  certificated  man 
would  gain  no  settlement  by  purchase  of  a  large  estate; 
on  the  other,  he  would  be  disabled  from  bilrthening  the 
certificated  parish  by  making  a  purchase  of  an  estate  for 
a  very  small  consideration,  which  he  might  have  done 
prior  to  the  9  G.  1.  c.  ?•  5. 5. 

The  other  cases  of  settlements  acquired  by  certi- 
ficated persons,  may  be  supported  on  the  ground  that 
the  estate  came  by  operation  of  law,  as  in  Bexv.  CM 
Ashton,    or   by   voluntary   conveyance  from   another. 
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as  in  Rex  v.  U/ion{a)j  which  may,  perhaps,  be  con- 
sidered as  an  estate  not  acquired  by  any  act  done  by 
the  party. 

We  are,  therefore,  of  opinion,  that  the  statute 
9  &  10  fF.  3.  prevents  any  settlement,  by  reason  of  an 
estate  acquired  by  the  act  of  the  pauper,  by  a  purchase 
in  the  ordinary  and  usual  sense  of  that  word ;  but  it 
does  not  prevent  the  acquisition  of  a  settlement  by  rea- 
son of  an  estate  devolving  on  the  pauper  by  operation 
of  law,  or  acquired  by  purchase,  in  the  technical  sense 
of  that  word. 

Order  of  sessions  quashed. 


1828. 

The  Kino 
againti 

The  Inhabit- 
ants of 
Gkkat 

Driffikld. 


(a)  3r,i?.  25L 


Daniel  Edge  against  Parker. 


'PRESPASS  for  breaking  and  entering  the  premises 
of  the  plaintiff^  and  seizing  his  goods.  Plea,  not 
guilty.  At  the  trial  before  Park  J.,  at  the  last  Spring 
assizes  for  Stqffbrdshirej  it  appeared  that  the  defendant 
as  assignee  of  Timothy  Edge,  a  bankrupt,  on  the  6  th  of 
October  1827  entered  the  plaintiff's  premises,  and  seized 
certain  goods,  which  the  jury  found  were  the  property 
of  the  bankrupt;  the  writ  was  not  sued  out  until  the 
25th  of  January  1828,  and  it  was  objected  for  the  de- 
fendant, that  he  was  protected  by  the  6  G.  4.  c.  16. 
s.  4*4.  (&),  the  action  not  having  been  commenced  within 

three 

{b)  By  which  it  was  enacted,  that  "  every  action  brought  against  any 
person  /or  af^  thing  done  in  pursuance  of  this  act,  shall  be  comn:enced 
within  three  calendar  months  neit  after  the  fact  committed ;  and  the  de- 
fendant 


Where  the 
signees  of  a 
bankruflt  enter 
the  premises  of 
a  third  person 
to  seize  goods, 
which  were  the 
property  of  the 
bankrupt,  it  ia 
not  necessary 
that  an  action 
against  them 
should  be 
brought  within 
three  months 
after  the  fact 
committed ;  the 
act  of  the 


signees  not 
being  done  "in 
pursuance  of 
the  statute,*' 
within  the 
meaning  of  the 
6  6.  4.  c  16. 
1.44. 
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1SS8.  Aree  calendar  months  after  the  fact  committed.  The 
learned  Judge  oyerruled  the  objection,  and  the  plaintiff 
obtained  a  verdict  for  the  breaking  and  entering,  but 
not  for  the  taking  of  the  goods.  In  Michaelmas  term  a 
rule  nisi  for  a  nonsuit  was  obtained,  against  which 

Campbell  now  shewed  cause.  The  protection  given 
bjr  the  forty-fourth  section  of  the  6  G.  4.  c,  16.  does  not 
extend  to  such  cases  as  the  present.  If  it  were  other* 
wise^  the  greatest  injustice  might  be  done.  A  par^ 
whose  goods  had  been  wrongfully  taken,  might  be 
abroad  or  otherwise  absent  from  home,  and  not  know 
any  thing  about  the  trespass  until  after  the  expiration  of 
three  months;  he  would  then  be  altogether  without 
remedy,  although  there  could  be  no  doubt  as  to  the  in- 
justice of  the  seizure.  The  words  of  the  forty-fourth 
section  will  be  satisfied  by  applying  them  to  the  actions 
against  commissioners  mentioned  in  the  forty-first,  forty- 
second,  and  forty-third  sections,  and  to  those  mentioned 
in  section  31.  against  persons  acting  in  obedience  to  a 
warrant  granted  by  commissioners.  The  assignees  of 
the  buikrupt  are  not  mentioned  in  any  section  pre- 
ceding the  fortyofourth,  and  cannot  have  been  con- 
templated as  parties  to  be  protected  by  it.    Subsequoit 


ftndant  or  defendants  in  any  such  action  may  plead  the  general  issue, 
and  gi?e  this  act  and  the  special  matters  in  CTidence  at  the  trial,  and  that 
the  same  was  done  by  authority  of  this  act ;  and  if  it  shall  appear  to  to 
haTC  been  done,  or  that  such  action  was  commenced  after  the  time  before 
limited  for  bringing  the  same,  the  jury  shaU  find  for  the  defendant  or  de^ 
fendants;  and  if  there  be  a  verdict  for  the  defendant  or  defendants,  or  if 
the  plaintiff  or  plaintiffs  shall  be  nonsuited,  or  discontinue  his  or  their 
action  or  suit  after  appearance  thereto,  or  if,  upon  demurrer,  judgment 
shall  be  given  cgaSnst  the  phuntiff  or  plaintiffs,  the  defendant  or  defends 
ants  shall  recorer  double  costs.'* 

parts 
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parts  of  the  act  give  them  a  title  to  all  the  bankrapt'a  ISSS* 
property^  but  they  are  not  directed  to  seize^  and,  there** 
fore,  the  act  complained  of  in  this  case  cannot  properly 
be  said  to  have  been  done  ^^  in  pursuance  of  the  act;" 
and»  unless  so  done,  it  hr  not  within  the  protecting 
clause^  even  supposing  it  to  apply  to  assignees. 

Richards  contrk.  The  assignees  of  a  bankrupt  are 
within  the  protection  of  the  forty-fourth  section.  The 
defendant  took  the  property  in  question  for  the  purpose 
of  making  a  dividend  amongst  the  creditors  of  the  bank- 
rupt, and,  therefore,  was  acting  ^'  in  pursuance  of  the 
statute.''  That  expression  does  not  mean  that  the  act 
done  should  be  strictly  within  the  powers  given,  fat 
then  the  limitation  of  the  action  would  be  useless^  for 
the  assignee  would  be  at  all  events  justified.  It  must 
have  been  intended  to  apply  to  cases  where  the  assignee 
has  acted  bouk  fide  with  the  intentitm  to  do  only  what 
is  right,  but  has  exceeded  his  authority*  There  are 
many  cases  in  which  the  protection  given  by  the  24  6. 2. 
€•  44.  5.  8.  has  been  extended  to  constables  professing 
to  act  under  a  warrant,  but  exceeding  the  powers  given 
by  it  In  Parton  v.  Williams  (a),  a  warrant  had  been 
granted  directing  a  constable  to  seize  the  goods  of  A.  $ 
he  took  the  goods  of  J3.,  supposing  them  to  be  ^.'s, 
and  was  held  to  be  protected  by  the  statute.  Theobald 
V.  Crichmore  {b\  Smith  v.  Wiltshire  (c),  and  Gaby  v.  The 
Wilts  Canal  Company  {d)  are  to  the  same  effect  It  has 
been  said  that  the  forty-fourth  section  applies  only  to 
commissioners,  and  those  who  act  in  obedience  to  their 

(a)  ZB.iA,  330.  (6)  1  B.  i  A.  S27. 

(c)  2B.j:B.  619.  (d)  3M,t  S.  580, 

warrants. 


pAAKKft. 
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1828.        warrants.     But  the  words  of  the  act  are  general.     That 
"■"■"""        eoery  action  brought  against  any  person^  for  any  thing 

Edge 

against  done  In  pursuance  of  that  act,  shall  be  commenced 
within  three  calendar  months  next  after  the  fact  com- 
mitted; and  there  does  not  appear  to  be  any  good 
reason  why  the  protection  should  be  given  to  commis- 
sioners and  not  to  assignees. 

Cur.  adv.  vuU. 

On  a  subsequent  day,  during  the  sittings,  the  judg- 
ment of  the  Court  was  delivered  by 

Batley  J.  The  only  question  in  this  case  is,  Whe- 
ther the  defendant  is  within  the  protection  given  by 
the  6  G.  4*.  c.  16.  s.  44.  ?  which  he  cannot  be  unless  the 
act  complained  of  was  done  in  pursuance  of  that  statute. 
It  is  not  necessary  to  cite  cases  to  shew  that  the  ex- 
pression "  in  pursuance  oP'  is  applicable  only  when^ 
the  party  can  be  considered  as  founding  his  act  upon 
the  power  given  by  the  legislature.  Can,  then,  this  de- 
fendant be  considered  as  founding  the  act  complained 
of  upon  the  powers  vested  in  him  by  the  statute  ?  The 
twenty-seventh  section  gives  power  to  any  person  ap- 
pointed by  the  commissioners,  by  their  warrant  under 
their  hands  and  seals,  to  break  open  any  house,  cham- 
ber, shop,  warehouse,  door,  trunk,  or  chest  of  any  bank^ 
rupty  where  such  bankrupt  or  any  of  his  property  shall 
be  reputed  to  be,  and  seize  upon  the  body  or  property 
of  such  bankrupt.  That  does  not  give  power  to  break 
open  all  houses,  &c.  where  the  bankrupt's  property  is 
reputed  to  be,  but  only  any  house,  &c.  of  the  bankrupt. 
In  the  twenty-ninth  section  a  power  is  given  to  search 
the  houses  of  third  persons,  where  the  property  of  the 
bankrupt  is  suspected  to  be  concealed;  but  in  that  case 

a  war* 


Faskxr. 
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a  warrant  must  be  obtained  from  a  justice  of  peace  by  1828. 
the  person  appointed  by  the  commissioners.  Then  - 
follow  clauses  requiring  a  certain  notice  before  any  against 
action  shall  be  brought  against  the  commissioners,  and 
proof  of  such  notice;  and  power  is  given  to  the  de* 
fendants  to  tender  amends.  Then  the  clause  in  ques- 
tion is  introduced ;  and  it  is  to  be  observed,  that  the 
assignees  of  the  bankrupt  are  not  mentioned  in  the 
preceding  part  of  the  statute.  That  clause  requires 
that  every  action  brought  against  any  person,  for  any 
thing  done  in  pursuance  of  the  act,  shall  be  commenced 
within  three  months  next  after  the  fact  committed. 
Was  then  the  act  of  the  defendant,  for  which  this 
action  was  brought,  done  in  pursuance  of  the  statute  ? 
That  does  not  give  the  assignee  any  express  power  to 
seize  the  goods  of  the  bankrupt,  but  vests  the  property 
in  him,  and  clothes  him  with  all  the  rights  resulting 
from  the  ownership  of  the  property.  But  although  the 
ownership  is  given  to  him  in  this  manner,  his  acts  as 
owner  are  not  done  in  pursuance  of  the  statute.  If  this 
were  otherwise,  the  goods  of  a  party  abroad  and  wholly 
unconnected  with  the  bankrupt  might  be  seized,  and 
he  might  lose  all  his  property,  and  be  entirely  without 
remedy.  The  right  construction  of  the  clause  appears 
to  be  this:  if  the  assignee  does  an  act  directed  by  the 
statute,  but  does  it  erroneously,  be  is  protected;  but 
if  he  does  the  act  as  the  result  of  his  ownership  of  that 
which  was  the  bankrupt's  property,  and  not  by  the 
direction  of  the  statute,  that  is  not  done  in  pursuance 
'  of  the  statute,  and  he  is  responsible  for  it.  This  point 
has  been  already  decided  by  the  Court  of  Com- 
mon Pleas   in  Carruthers  v.  Payne  {a\  and  although 

(a)  5  Bmgh.  270. 

Gaselet 


PAfeKtRi 
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ISfiSr        GasekeJ.  had  some  doubts  upon  the  question,  yet  we 

!.       think  that  decision  is  consistent  with  sound  reason^  and 

ftgaiMt'  that  we  ought  to  come  to  a  similar  conclusion  in  this 
case.  The  verdict  found  for  the  plaintiff  ought,  there- 
fore^ to  remain  undisturbed. 

Rule  discharged. 


Bennett  against  Edwards. 

An  flMistaot  I^N  the  second  trial  (a)  of  this  case  at  the  GlouceUer 

pointed  under  Spring  assizes  1828,  before  Penrk  J.,  a  verdict  was 

e.  IS.,  sod*  found  for  the  plain  tiff  on  thefourthoountywhicfaalleged:— - 

diToifhis  office,  '^^^^  plaintiff,  before  and  at  the  time  of  the  committing  of 

Jn^uauuMly  ^^  ofience  thereinafter  mentioned,  was  an  inhabitant  of 

is  liable  to^o^  ^^  parish  aforesaid ;  and  that  before  and  at  the  time,  &c 

fiuingtopro-  defendant  was  the  assistant  overseer  of  that  parish. 

duoe  it  to  an 

inhabitant  when  And  that,  theretofoce,  to  wit,  on,  &C.  at,  8cc  the  church- 

lawfullT  de- 
manded, ac-       wardens  and  overseers  made  a  certain  rate  for  the  relief 

17  ols.  c.  5.  of  the  poor  of  the  said  parish,  and  which  rate  was  after- 

danitiOT^al-  ^  wards  and  before^  &c.  allowed  by,  &c.  and  publbhed  by 

fendantwu^  the  church  Wardens  and  oversccrs  of  the  poorof,&c;  and 

aiautant  ovei^  ^^^  afterwards,  and  at  a  reasonable  time,  to  wi^  &G. 

■eer;  that  a  '  -»  •» 

rate  for  the  re-   plaintiff  requested  defendant^  as  such  assbtant  overseer. 

Uef  of  the  poor    »'  ^  •»  » 

was  made  and    to  permit  him,  phdntifi^  ^  inspect  the  said  rate,  and 

duly  allowed  i 

and  although  then  and  there  tendered  to  him  Is.  for  the  samei  And 
tndi  aa^tant     although  the  defendant  then  and  there  (as  such  assbtant 

oreneer,  had 

the  rate  in  hia  poiiwirinn,  and  although  ptaintiff^  at  a  maonable  time,  demanded  an  inipec- 
Cion  of  it,  and  tendered  Is.,  yet  defendant  refused  to  prodnca  i^  whereby  he  forfeited  fiOf. : 
field,  on  motion  in  arrest  of  judgment,  that  the  count  was  sufficient;  for  if  tlie  defendant 
iiad  the  rate  in  hb  custody  a$  assistant  oTermer,  it  might  be  presumed  that  it  was  his  dnty 
%9  produce  it  when  lawfuUy  demanded. 

(a)  See  the  report  of  the  case  on  a  motion  fiwr  a  new  trial,  7  B.4[C  586. 

overseer) 
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oYerseet)  had  the  said  rate  in  his  possession,  yet  he  182S» 
would  not  permit  the  plaintiff  to  inspect  it,  whereby  de- 
fendant forfeited  for  such  offence  20l.,  &c.  In  last 
Easier  term  Tawtton  obtained  a  rule  nisi  for  arresting 
the  judgmoit,  on  the  ground  that  it  was  not  averred  in 
the  dedaration,  that  it  was  the  duty  of  the  defendant,  as 
assistant  overseer,  to  exhibit  the  rate  to  the  plaintiff 
when  requested. 

Campbell  now  shewed  cause.  When  this  case  was 
before  the  court  on  the  motion  for  a  new  trial,  it  was 
held  that  an  assistant  overseer  appointed  under  the 
59  6.3.  c.  12.  5.7.,  would  be  liable  to  the  penalty  im- 
posed by  the  17  G.  2.  r.  8.  for  refusing  to  allow  an  in- 
spection of  the  rate,  provided  the  duty  of  keeping  and 
exhibiting  the  rate4)ook  was  cast  upon  him  by  his  ap- 
pmntment  After  verdict  it  must  be  presumed,  that 
every  thing  alleged  was  proved ;  the  only  question  there«» 
fore  is,  Whetiier  it  sufficienUy  appears  on  the  declaration 
that  it  was  the  duty  of  the  defendant  to  exhibit  the  rate; 
The  17  G*  2.  c.  S.  gives  the  right  to  inspect  the  rate 
against  every  person  who,  by  reason  of  his  o£Bce,  has 
the  custody  of  it.  Now  it  is  alleged  that  the  defendant, 
as  assistant  overseer,  had  the  custody  of  the  rate ;  he 
most,  therefore,  have  had  it  by  virtue  of  his  office,  and 
consequentiy  was  bound  to  produce  it  when  requested 
so  to  do. 

Tauntofh  Ludlow  Serjt,  and  Justice  contra.  The  de- 
claration does  not  bring  the  defeqdant  within  either  the 
words  or  the  meaning  of  the  17  G.  2.  c.  3.  The  words 
are,  ^*  That  the  churchwardens  and  overseers  of  the 
poor,  or  other  persons  authorised  to  take  care  of  the 

poor 
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1828.       poor  in  every  parish,  &c.  shall  permit  all  and  every  the 
inhabitants  of  the  parish,  &c.  to  inspect  every  such  rate 


trgahisi  at  ail  reasonable  times,"  &c.  The  words,  ^^  other  persons 
authorised  to  take  care  of  the  poor,"  were  probably  in- 
troduced to  include  persons  mentioned  in  the  9  G.  1. 
c.  7^  which  authorises  the  farming  out  of  the  poor,  and 
cannot  apply  ta  the  present  defendant  Under  the 
69  G.S.cA  2.  assistant  overseers  are  appointed ;  but  they 
are  not  like  deputy  overseers,  they  are  not  the  representa- 
tives of  the  overseers  in  all  their  duties,  but  only  in  those  for 
the  discharge  whereof  they  are  specially  appointed.  The 
declaration  should  therefore  have  averred  distinctly  that 
it  was  the  duty  of  the  defendant,  as  assistant  overseer, 
to  produce  the  rate.  The  right  of  action  is  not  founded 
on  the  mere  possession  of  the  rate  by  the  defendant :  he 
may  have  been  entrusted  with  it  for  certain  specific  pur- 
poses, excluding  the  duty  of  exhibiting  it.  The  allegation 
that  the  defendant  had  the  rate,  without  the  addition 
that  it  was  his  duty  to  produce  it,  is  therefore  insufficient. 
Max  V.  Roberts  {a\  Bex  v.  Everett  (6),  Suiton  v.  Johir 
stone  (c).  It  makes  no  difference  diat  this  motion  comes 
after  verdict,  for  the  plaintiff  was  only  bound  to  prove 
the  facts  all^[ed  in  the  declaration,  and  it  cannot  be 
presumed  that  any  others  were  proved,  Spieres  v.  Par" 
ker  {d)i  and,  therefore,  unless  these  £u:ts  disclose  a  good 
cause  of  action,  judgment  must  be  arrested* 

Baylet  J.  According  to  the  case  oi  Spieres  v.  Parker^ 
nothing  can  be  presumed  after  verdict  exe^t  that 
which  is  expressly  alleged  in  the  declaration,  or  which 

(fl)  12  £asr,  89.  (6;  8i?.  ^C1I4. 

(c)   1  r.  «.  493.  (di  1  T.  R.  141. 

is 
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is  necessarily  to  be  inferred  from  those  allegations.  1888. 
Here  it  is  not  expressly  alleged  that  it  was  the  defend- 
ant's duty  to  exhibit  the  rate;  but  we  must  see  whether 
any  fact  is  allied,  whence  that  obligation  on  him  is 
necessarily  to  be  inferred.  By  the  17  G.  2.  c.S.,  the 
action  is  given  against  churchwardens,  overseers,  and 
persons  authorised  to  take  care  of  the  poor;  and  it  is 
therefore  said  that  the  defendant  cannot  be  charged 
unless  he  falls  within  one  of  those  three  classes*  I  agree 
that  he  is  not  a  person  authorised  to  take  care  of  the 
poor  within  the  meaning  of  the  statute.  Neither  is  he  a 
churchwarden.  Is  he,  then,  an  overseer?  Certainly  not 
for  all  purposes,  but  for  this  I  think  he  is.  The  statute 
59  G.  3.  C.12.  5.7.  authorises  the  appointment .  of  as- 
sistant overseers ;  and  every  person  so  appointed  is  au- 
thorised to  execute  all  such  of  the  duties  of  overseer  of 
the  poor  as  shall  in  the  warrant  for  his  appointment  be 
expressed.  And,  therefore^  it  is  not  sufficient  to  aver 
that  the  defendant  was  assistant  overseer;  but  that  must 
be  stated  which  expressly  or  by  necessary  implication 
shews  that  he  was^n  assistant  overseer  with  the  du^  in 
question  cast  upon  him.  If  the  duty  of  keeping  the 
parish  books  and  rates  is  imposed,  I  think  the  conae- 
quence  follows  that  he  must  allow  the  inspection  of 
them.  If  this  were  otherwise^  the  original  overseer, 
when  applied  to  for  permission  to  inspect,  mi^t  answer 
that  he  had  them  not;  the  assistant  overseer  might  say 
that  it  was  no  part  of  his  dnty  to  exhibit  them:  and  thus 
the  17  G.  2.  c.  3.  would  be  rendered  inoperative.  I  am 
therefore  of  opinion,  that  when  the  du^  of  keeping  the 
rate  is  imposed,  the  duty  of  allowing  an  inspection  of  it 
is  imposed  also.  Now,  in  the  count  in  question,  it  is 
alleged  that  the  defendant,  as  assistant  aoerseer^  had  the 
Vol.  VIII.  Z  2  rate 
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1 828.  rate  in  his  custody ;  but  he  could  not  have  had  it  in  his 
^~^  custody  as  assistant  overseer,  unless  it  was  specified  in 
agahui  bis  appointment  that  he  should  have  it.  The  allegation 
in  this  count  could  not  therefore  be  satisfied  without 
proof  of  its  being  specified  in  the  appointment  that  he 
should  keep  the  rate ;  and  if  that  was  the  duty  of  his 
ofiice,  the  duty  of  allowing  the  inspection  of  it  at 
reasonable  times  resulted  from  it.  The  plaintiff  has 
alleged  that  his  c^emand  was  made  at  a  reasonable  Ume. 
I  am  therefore  of  opinion,  that  after  verdict  the  plaintiff 
is  entided  to  recover  on  this  count  of  the  declaration, 
although  it  is  certainly  very  imperfect  in  form. 

LiTTLEOALE  J.  The  statute  17  G.  2.  c.  S.  makes  three 
descriptions  of  persons  liable  to  a  penalty  for  not  allow- 
ing a  poor-rate  to  be  inspected  —  churchwardens,  over- 
seers, and  persons  authorised  to  take  care  of  the  poor. 
The  defendant  in  the  present  case  is  not  a  churchwarden, 
nor  a  person  authorised  to  take  care  of  the  poor,  nor  a 
complete  overseer ;  but,  on  a  former  occasion,  the  court 
held,  that  an  assistant  overseer  having  possession  of  the 
rate-books,  under  circumstances  that  make  it  his  duty  to 
produce  them,  is  an  overseer  within  the  meaning  of  the 
17G.2.  c.S.  5.S.,  and  liable  to  a  penalty  for  refusing 
to  do  so.  In  the  earlier  part  of  the  count  in  question, 
there  is  no  allegation  that  it  was  the  defendant's  duty  to 
produce  the  rate ;  but  in  the  breach  it  is  said,  that  he  re- 
fused to  do  so,  although  he  had  possession  of  it  as  such 
assistant  overseer,  and  was  requested  to  produce  it  at  a 
reasonable  time.  The  duties  of  an  assistant  overseer 
are  certainly  undefined,  nor  can  we  tell  correctly  what 
they  are  without  seeing  the  warrant  by  which  he  is  ap* 
pomted.     The  rate^book  might  be  delivered  to  him  for 

the 
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the  purpose  of  collecting  the  rate  only;  but  then  the  1838. 
plaintiiF  must  have  been  nonsuited;  we  are,  therefore.  — — — * 
bound  to  presume,  after  verdict,  that  the  defendant  was  jigamtt 
proved  to  be  such  an  assistant  overseer  as  made  it  his 
duty  to  produce  the  rate  to  the  plaintiff;  and  in  general 
we  may  presume,  that  when  a  person  has  the  custody  of 
parish  books,  as  a  parish  officer,  he  has  them  for  all 
lawful  purposes  for  which  they  may  be  wanted.  Upon 
the  whole,  then,  I  think  our  judgment  should  be  in 
favour  of  the  plaintifl^  although  there  is  only  just  suffi- 
cient on  the  record  to  turn  the  scale  against  the  de- 
fendant. 

Parke  J.  I  also  am  of  opinion,  that  there  is  just 
sufficient  on  the  record  to  warrant  a  judgment  for  the 
plaintiff.  I  find  it  decided  in  Bennett  v.  Edwards,  that  a 
person  to  be  within  the  1 7  G.  2.  c.  S.  need  not  be  an  over- 
seer for  all  purposes ;  and  I  think  that  decision  correct 
Now,  the  declaration  before  us  states,  that  the  defendant 
was  an  assistant  overseer,  which  must  mean  an  assistant 
overseer  appointed  under  the  59  G.  S.  c.  12.  s,  7.  I  also 
find  it  alleged  that  he,  as  such  assistant  overseer,  had 
the  rate  in  his  possession  at  the  time  when  an  inspection 
of  it  was  demanded.  According  to  Spteres  v.  Parker^ 
we  must  assume  that  it  was  delivered  to  him  for  some 
purpose  connected  with  the  duties  of  his  office ;  and,  as 
those  duties  can  only  be  some  of  the  duties  of  the  prin- 
cipal overseer,  he  would  have  the  rate  in  the  same  way 
as  the  overseer  himself.  If  so,  it  follows  that  he  was 
bound  to  produce  it  when  lawfully  demanded,  and  is 
liable  to  a  penalty  for  refusing  to  do  so.  If  this  were 
otherwise,  the  parishioners  mightbe  altogether  deprived 
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of  the  means  of  obtaining  an  inspection  of  the  rate. 
The  rule  for  arresting  the  judgment  must  therefore  be 
discharged. 

Rule  discharged. 


Upon  the  trial 
of  an  appeal, 
the  appellant 
haying  prayed 
that  the  pauper 
occupied  a 
tenement  of 
Id.  per  annum, 
and  paid  rent 
and  taxes  for 
the  tame,  the 
respondents,  in 
order  to  shew 
that  the  pauper 
was  not  the 
sole  tenant, 
attempted  to 
proye  by  parol 
that  the  pre- 
miies  were  let 
to  the  pauper 
and  two  other 
persons;  but 
the  witness  on 


ation  haying 
stated  that  the 
letting  was  by  a 
written  instru- 
ment, this  court 
held  that  it 
could  be  prayed 
only  by  the 
production  of 
that  instru- 
ment. 


The  King  against  The  Inhabitants  of  Rawden. 

T  T  PON  appeal  against  an  order  of  two  justices,  whereby 
George  Claijforth,  his  wife  and  children,  were  re- 
moved from  the  township  of  Idle^  in  the  West  Riding  of 
Yorkshire^  to  the  township  of  Rawdeh^  in  the  same  riding ; 
the  sessions  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  on  the  following  case :  — 

The  respondents  proved  a  settlement  in  the  appel- 
lant's township.  The  appellants  then  set  up  a  sub- 
sequent settlement  gained  in  the  respondents'  township 
by  the  pauper's  having  been  rated,  and  having  actually 
paid  the  rates,  in  respect  of  a  tenement  of  the  annual 
value  of  10/.  lOs.  in  that  township.  It  appeared  that  in 
December  1823  he  began  to  occupy  the  tenement,  which 
was  the  property  of  Joshua  Crompton^  Esq.;  that  he 
occupied  it  for  a  twelvemonth,  paid  the  rent  for  it,  and 
also  the  rates,  during  all  which  tirpe  he  resided  in  that 
township.  In  answer  to  this  the  respondents  insisted 
that  the  pauper  did  hot  take  the  tenement  of  Mr. 
Crompton  solely,  but  jointly  with  his  father  and  fii^r- 
in-law;  and  to  prove  this,  they  called  Mr.  Robinson^  who 
was  Mr.  Cromptoris  steward  at  that  time.  He  stated 
that  he  did  not  know  who  occupied  the  tenement  in 
question.  *  He  was  then  asked,  by  the  counsel  for  the 
respondents^  who  it  was  to  whom  he  had  let*  the'  tene- 
ment. 
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ment,  and  who  were  the  tenants  ?  whereupon  the  appel- 
lants* counsel  interposed^  and  asked  him,  whether  there 
was  not  ah  agreement  in  writing  ?  and  on  his  admitting 
that  there  was,  they  objected  that  parol  evidence  of  the 
letting  and  tenancy  could  not  be  received.  The  court 
of  quarter  sessions,  however,  permitted  the  question  to 
be  put,  and  the  witness  stated  that  he  had  let  the  tene* 
ment  to  the  pauper,  the  pauper's  father  and  father-in- 
law  ;  that  they  were  the  tenants,  and  that  they  jointly 
delivered  a  notice  to  quit,  but  that  he  could  not  say 
whether  this  notice  was  signed  with  one  or  more  names. 
Upon  this  evidence  the  court  of  quarter  sessions  con* 
firmed  the  order. 


1828. 

The  KiMO 

aganut 

Tbe  Inhabit 

ants  of 

RAWDxy, 


Blackbume  and  Dtmdas  in  support  of  the  order  of 
sessions.  The  evidence  was  properly  received.  Bex  v. 
Hcly  Trinity^  Hull{a\  shews  that  the  &ct  of  tenancy 
may  be  proved  by  parol  evidence,  even  though  it  appear 
that  the  tenant  held  by  virtue  of  a  written  instrument. 
That  case  is  precisely  in  point. 

Siarkie  (and  Milner  was  with  him),  contri^,  was 
stopped  by  the  Court 

Bayley  J.  The  question  in  this  case  is,  Whether 
the  evidence  of  the  steward  was  sufficient  to  rebut  a 
primft  facie  case  of  tenancy,  which  was  made  out  by  the 
appellants  ?  In  Rex  v.  The  Holy  Trinity^  Hull  (a),  the 
question  at  the  sessions  was.  Whether  the  pauper  came 
to  settle. on  a  tenement  in  the  character  of  tenant?  The 
proof  wa%  that  he  occupied  and  paid  rent.     The  Court 


(a)  7J9.j-C.611. 
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1M8*       thought  that  was  prim&  &cie  evidence  that  he  came  to 
settle  in  the  character  of  tenant.    There  can  be  no 

The  KiH«  . 

agama  doubt  that  a  party  may,  by  keeping  out  of  view  a 
anuof  written  instrument,  make  out  by  parol  testimony,  a 
primft  facie  case  of  tenancy ;  and  that  it  then  lies  on  the 
opposite  party  to  rebut  the  prima  facie  case  so  made  out. 
Here  a  primfi  iacie  case  was  made  out  by  the  appellants. 
The  respondents  attempted  to  vary  that  case  by  proving 
that  in  fact  the  premises  were  let  to  the  pauper  jointly 
with  two  others ;  but  that  letting  was  by  a  written  in- 
strument It  is  quite  clear  that  it  could  be  proved  only 
by  the  production  of  the  written  instrument. 

LiTTLEDALE  J.  Robtfison  was  called  to  prove  who 
were  the  tenants.  He  was  asked  to  whom  he  let  them ; 
he  said,  he  let  them  by  a  written  instrument  Parol 
evidence  was  not  admissible  to  prove  that  fact,  for  that 
would  be  to  let  in  parol  proof  of  the  contents  of  the 
written  instrument  This  case  is  perfectly  different  firom 
the  case  of  Bex  v.  The  Holy  Trinity^  HtM.  There  the 
tenancy  was  proved  by  occupation  and  payment  of  rent 
That  was  prim&  facie  evidence  of  tenancy.  Here  the 
parol  evidence  was  adduced  to  negative  the  presumption 
of  tenancy  arising  from  occupation  and  payment  of  rent. 

Parke  J.  The  substance  of  the  case  is,  that  the 
pauper  occupied  and  paid  taxes  in  respect  of  a  tenement 
of  the  yearly  value  of  10/.  The  respondents,  in  answer 
to  that,  attempted  to  shew  that  some  other  persons  con- 
tracted jointly  with  the  pauper  to  hold  the  premises, 
though  the  pauper  alone  occupied  them.  That  fact 
must  be  proved  by  the  contract,  which  was  in  writing. 

^     Order  of  sessions  quashed. 


IN  THE  Ninth  Year  op  GEORGE  IV.  711 

18S8. 


The  King  against  The  Inhabitants  of  Crow- 
LAND,  in  the  Parts  of  Holland  in  the  County 
of  Lincoln. 


TJPON  an  appeal  against  ap  order  of  two  justices,  By  an  act  of 

whereby  BMh  Reed  and  her  two  legitimate  cbil-  passed  for ' 
dren  were  removed  from  the  parish  of  Spalding^  in  the  tdnfen^laoi, 
parts  of  Holland  and  county  of  Lincoln^  to  the  parish  of  Se'^'fe,^ 
Crowlaiidy  in  the  same  parts  and  county;  the  sessions  ^n<*»^^'« 

*^  ''  Tested  in  cer- 

confirmed  the  order,  subject  to  the  opinion  of  this  Court  *""  trustees  as 

a  recompenoe 

on  the  following  case :  —  to  the  under- 

mi  -I  1  •  »        r  •         takers ;  and  it 

The   respondents   (the   parish   of  Spalding)    having  was  enacted, 

proved  that  Reed^  die  husband  of  the  pauper,  gained  a  habitaots  that 

settlement  in  1806,  by  hiring  and  service  in  the  parish  5kerupon«i^ 

of  Crowland,  the  appellants  (the  parish  of  Cra(dand\  for  SI^g°M,al!otted 

the  purpose  of  shewing  a  settlement  in  Deeping  Fen^  tothetrustee^, 

proved  that  Reed*  the  husband,  served  under  a  yearly  abletomain- 

,  ,  ^        ^    tain  Uiemselvei, 

hiring  with  one  William  PcUchetif  of  Deeping  Fen^  from  should  be 

maintained  by 

1807  to  1808,  and  continued  that  service  until  1809,  in  the  said  tms- 
which  latter  year  he  was  married  to  Ruth^  the  pauper ;  ^c.,  and  never 
that  the  said  William  Patchett  during  the  time  of  such  ^  airo/any*of 
service  was  resident  upon  a  part  of  Deeping  Fen^  and  ^i^^^ere- 
which  is  more  particularly  mentioned  in  a  certain  act  of  '"  *****  inhabits 

^  "^  ants  should  re- 

parliament  of  the  16  8c  17  of  Car.  2.,  for  the  draininff  of  wde*-  Held, 

^  .    .  that  Uie  lands 

certain  fens  in  Lincolnshire^  as  consisting  of  5000  acres,  so  vested  in  the 

trustees  were 

and  described  in  the  said  act  of  parliament  as  bemg  set  not  thereby 

.  .  made  extra* 

apart  for  an  additional  recompence  to  certam  trustees  paiocfaial ;  and 

that  a  party,  by 
hiring  and  service  on  tliose  lands,  gained  a  setdement  either  in  the  parish  where  that  part  ojf 
the  allotted  lands  where  the  service  was  performed  was  situate,  or  in  the  allotted  landa 
themselves,  which,  for  this  purpose,  were  to  be  considered  an  incorporated  dii 
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tbenein  Baiiied»  over  and  above  a  third  part  of  the  said 
fens  before  assigned  to  one  Tbamas  Lovellj  and  vested 
under  the  provisions  of  the  said  act  of  parliament  in  the 
said  trustees  therein  mentioned,  their  heirs  and  assigns, 
in  consideration  of  certain  burthens  and  charges  im- 
posed upon  the  said  trustees,  their  hmrs  and  assigns, 
by  the  said  act  of  parliament;  that  although  at  the  pre-  ^ 
sent  time  there  are  no  overseers  for  Deeping  Fen^  yet, 
nevertheless,  that  overseers  were  appointed  for  that 
place  at  intervals,  but  not  regularly  from  the  year  1790 
to  the  year  1810,  ^oe  which  time  no  overseers  have 
been  appointed ;  and  that  until  within  the  last  eight  or 
nine  years  a  workhouse  was  kept  and  maintained  in  the 
said  Deeping  Fen^  for  the  residence  and  management  of 
the  paupers  living  in  the  said  fen.  Upon  this  evidence, 
the  court  of  quarter  sessions  confirmed  the  order  of  re- 
moval to  Crawland,  subject  to  the  opinion  of  this  Court 
upon  the  above  facts,  and  directed  that  the  said  act  of 
parliament  should  be  considered  as  part  of  the  case  (a). 

M'DmeU 


(a)  The  act  was  entitled  **  An  act  for  draining  of  the  fen  called  Detp- 
ing  Fen,  and  other  fens  therein  mentioned ;  *'  and  afier  reciting,  "  that  in 
the  41  &  42  EUa  one  Thomas  LoveU  had  undertaken  to  drain  Deeping 
Fen,  and  other  fens;  that  one  third  part  of  the  fen-lands  had  been  allotted 
and  decreed  to  him^  as  a  recompence  for  so  doing,  hy  the  commissioners 
of  sewers  ;  that  the  said  decree  had  been  ratified  and  confirmed  by  an  act 
of  parliament  passed  in  the  reign  of  James  I. ;  that  the  said  third  part  was 
by  the  said  act  ordained  to  be  held  by  JLond/,  his  heirs  and  assigns ;  that  he 
entered  and  became  possessed  thereof;  that  by  some  neglect  in  wintaintng 
the  banks,  rivers,  and  sewers,  the  fens  were  returned  to  their  ancient  condi- 
tion," enacted  that  the  said  decrees  and  acts  of  parliament  should  be  re- 
pealed. It  then  further  recited,  that  the  assigns  of  Loodl  had  not  fully 
effected  the  works,  and  alleged  for  reason,  that  the  allotments  were  not  a 
sufficient  recompence  to  answer  the  charge  of  a  more  perfect  perfonnance  of 
the  said  work,  and  enacted  that  the  persons  therein  named,  their  bein  and 
assigns,  should  be  declared  to  be  the  undertakers  for  the  draining  of  the 
said  fens,  and  every  of  them,  in  trust  for  the  purposes  therein  mentioned* 

By 


IN  THE  Ninth  Year  of  GEORGE  IV. 


713 


M^Daaoell  in  support  of  the  order  of  sessions.  The 
pauper  having  once  gained  a  settlement  in  Crofwlatid, 
was  properly  removed  to  that  parish,  unless  he  acquired 
a  settlement  by  hiring  and  service  in  Deeping  Fen. 
That  was  an  extra-parochial  place :  it  had  no  overseer 
since  1790.  The  pauper,  therefore,  could  not  be  re- 
moved thither.  The  fourteenth  section  of  the  local  act 
throws  the  burden  of  maintaining  poor  persons  residing 
on  the  5000  acres  on  the  trustees  therein  named.  It 
does  not  appear  that  the  place  where  the  pauper  served 
was  a  parish,  town,  or  vill.  The  place,  therefore,  where 
he  was  last  legally  settled  was  Craoaland. 


1828. 

The  KfMo 

The  lafaabiU 
aiiUof 

CftOWLAWV. 


BoUand  and  Bumaly  contra.  The  facts  stated  in 
the  case  are  not  sufficient  to  shew  that  the  place  in 
which  the  pauper  served  is  extra-parochial.   The  statute 


By  the  /  uneenth  section  it  was  further  enacted,  that  the  said  trustees, 
their  heirs  and  assigns,  or  the  survivor  of  them,  their  or  any  of  their 
tenants,  farmers,  or  groundholders  of  any  part  of  the  said  third  psrt,  or  of 
the  said  fen,  or  of  the  said  5000  acres,  should  not  have,  of  at  any  tiroo 
thereafter,  use^  or  claim  any  common  of  pasture  or  other  commonage  of 
pasturing  in  aoy  part  of  the  remainder  of  the  said  fens,  nor  any  of  them, 
nor  in  the  North  Fen  of  Pinchbeck  and  Spalding,  nor  any  part  thereof,  by 
virtue  or  pretence  of  his  or  their  resiance  there ;  but  aU  and  every  the 
inhabitants  that  might  thereafter  be  upon  any  part  of  the  said  third  part, 
or  upon  any  part  of  the  said  5000  acres,  and  were  not  able  to  maintain 
themselves,  should  be  maintained  and  l^ept  by  the  said  trustees,  their  heirs 
and  assigns,  and  the  survivor  of  them,  and  never  become  chargeable  in 
any  kind  to  all  or  any  the  respective  parishes  wherein  such  inhabitant  or 
inhabitants  should  reside  or  dwell;  any  statute  or  law  to  the  contrary 
thereof  in  anywise  notwithstanding." 

By  a  subsequent  section,  in  consideration  of  the  sums  expended  in  and 
about  draining  the  fens,  and  of  doing  the  work  heresfter  to  be  done,  the 
trustees,  their  heirs,  Arc,  were  to  have  in  fee-simple  the  third  part  of  all 
the  fens  formerly  assigned  to  Lowil,  &c.,  as  also  3500  acres  added  and 
allotted  by  a  decree  of  sewers,  and  1000  acres  out  of  that  part  of  the  fens 
formerly  taken  in  for  the  queen's  improvement,  and  5000  acres  more,  to 
be  taken  proportionally  out  of  the  fens  of  KieUevcn  and  HoUand,  next 
adyoining  to  the  S500  aeres,  ulpon  the  trusts  tbeHcinafter  mentioned. 

says, 


Caowulxb* 
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182B.       says,  that  the  inhabitants  shall  not  become  a  burden  to 
'^—^       the  parishes  in  which  they  reside.    The  presamption, 

Tbe  KiNa 

agftitui       is,  that  the  whole  of  the  5000  acres  were  situated  in 

The  lobabit- 

•nu  of  some  parishes.  The  place,  therefore,  where  the  paup^ 
served  must  have  been  in  some  one  of  those  parishes ; 
and,  if  that  be  so,  he  gained  a  settlement  in  that 
parish.  In  Bex  v.  Saighion  on  the  Hill  (a),  GlooerUone^ 
which  was  the  last  place  in  which  the  pauper  had  been 
legally  settled,  had,  at  the  time  when  the  order  of  re- 
moval was  made,  ceased  altogether  to  be  a  township 
capable  of  maintaining  its  own  poor,  and  yet  it  was 
held  that  the  pauper  could  not  be  removed  from  a  third 
parish  to  Saighion  on  the  Hillf  where  he  was  settled, 
before  he  gained  a  settlement  in  GUroerstone.  Here  Craa>- 
land  was  not  the  last  place  where  the  pauper  was  legally 
settled.  He  gained  a  settlement  either  in  the  parish  in 
which  the  part  of  Deeping  Fen,  in  which  he  served, 
was  situate,  or,  if  that  was  a  viil  or  township  maintaining 
its  own  poor,  then  in  that  vill  or  township.  It  is  true 
that  there  had  not  been  any  overseer  appointed  for 
several  years.  But  if  it  be  a  vill  or  township,  so  as  to 
admit  of  overseers,  the  parish  of  Spalding  might  have 
applied  to  the  magistrates  to  appoint  them,  and  then 
made  their  order.  The  place  where  the  hiring  and  ser- 
vice were  had  and  performed,  was  either  part  of  some 
one  of  the  parishes  referred  to  in  the  fourteenth  section, 
or  was  a  vill  or  township  capable  of  maintaining  its  own 
poor,  and  in  either  case  the  settlement  in  Crawland  was 
superseded. 

Bayley  J.     It  seems  to  me  that  in  this  case  the  re- 
moval to  Crawland  cannot  be  supported.     It  appears 

(a)  2  B*  i  A.  162» 

that 


CuowLAini. 
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that  the  pauper,  who  was  residing  in  Spaidingf  had  ac«        1821?. 
quired  a  setdement  in  CratxiUmd.    But  if  Crowland  was     ST'TT 

^  The  KiKo 

not  bound  to  midntain  him.  the  order  of  removal  is  bad.        agavnu 
There  is  nothing  in  the  act  of  parliament  to  shew  that       ants  of 
Deeping  Fen  is  extra-parochial ;  and  the  presumption  is, 
that,  before  the  enclosure,  it  was  in  some  parish.     The 
provision  relied  upon  in  support  of  the  order  of  ses 
sions,  is  '*  that  all  and  every  the  inhabitants  that  may 
hereafter  be  upon  any  part  of  the  said  third  part,  or 
upon  any  part  of  the  said  5000  acres,  and  are  not  able 
to  maintain  themselves,  shall  be  maintained  and  kept  by 
the  trustees,  &c.,  and  never  become  cliai^geable  in  any 
kind  to  all  or  any  the  respective  parishes  wherein  such 
inhabitant  or  inhabitants  shall  reside  or  dwell.'*     The 
fair  construction  of  that  clause  seems  to  me  to  be,  that 
if  a  party  does  or  has  done  in  the  5000  acres  an  act 
which  would  give  him  a  settlement  in  a  parish,  he  shall 
be  no  longer  maintained  by  the  parish,  but  that  the 
obligation  of  maintaining  him  is  cast  on  the  trustees. 
The  land  allotted  is  made,  for  this  purpose,  an  incor- 
porated district.     Hie  true  construction  of  the  clause  is, 
not  that  it  prevents  a  settlement  from  being  obtained, 
nor  that  it  prevents  a  person  from  doing  that  which  will 
supersede  a  former  settlement  gained   elsewhere,   but 
that  the  burden  of  maintaining  the  poor,  instead  of  being 
thrown  on  the  whole  parish,  is  thrown  on  that  particular 
part.    I  am  of  opinion,  that  in  this  case  the  order  of 
removal  to  Crcndand  was  bad,  because  a  settlement  was 
obtained  in  Deeping  Fen. 

LiTTLEDALE  J.  Generally  speaking,  every  place  is  to 
be  deemed  part  of  a  parish  until  the  contrary  be  shewn. 
It  ought,  therefore,  to  be  shewn,  from  the  words  of  this 

act, 
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Hie  Kino 
agidnit 
The  Inhabit- 
ants of 

CaOWLAMB. 


act,  that  the  5000  acres  are  not  part  of  a  parish.  That 
not  being  shewn,  they  must  be  taken  to  be  part  of  a  parish. 
If  so,  then  the  pauper  gained  a  settlement  in  that  parish 
of  vkicii  the -part' of  the  5000  acres  in  which  this  ser- 
vice was  performed  was  paircel.  The  settlement  in 
Cratdand  was  thereby  superseded.  The  case  might 
be  di£Perent  if  the  5000 '  acres  were  an  extra-parochial 
place ;  because,  in  that  case,  a  settlement  could  not  have 
been  gained  there,  and  a  pauper  could  not  be  removed 
thither.  It  may  be  another  question,  Whether  the  obli- 
gation on  the  trustees  can  be  enforced  ?  It  is  sufficient, 
however,  to  say,  that  the  order  of  removal  cannot  be 
supported. 


Parke  J,  When  the  facts  are  understopd,  it  is  a 
very  plain  case.  The  question  is.  Whether  the  order 
of  removal  from  Spalding  to  Cratdand  can  be  supported? 
If  the  pauper  had  subsequently  obtained  a  legal  right 
to  be  maintained  in  some  other  place,  then  it  cannot  be 
supported.  Here  it  is  clear,  that  he  either  had  a  legal 
right  to  be  maintained  by  the  parish  of  which  that  part 
of  the  5000  acres  in  which  the  service  was  performed 
was  parcel,  or  by  the  trustees  named  in  the  act  of  par- 
liament. It  is  unnecessary  to  decide  whether  the  parish 
or  the  trustees  were  bound  to  maintain  him :  either  will 
do.  It  is  sufficient,  in  order  to  decide  the  present  case, 
that  the  pauper  had  a  right  to  be  maintained  by  the  parish 
or  by  the  trustees.  That  being  so,  the  order  of  removal 
cannot  be  supported. 

Order  of  sessions  quashed. 
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Dofi  on  the  demise  of  Thompson  and  Others 

against  Clabk. 

EJECTMENT  by  the  lessors  of  the  plaintiff,  as  de-  A  cottage 
ftandiog  in  the 

visees  and  mortgagees  o(  John  Blackburn^  deceased,  corner  of  a 
who  had  been  the  owner  of  an  estate  in  the  parish  of  longine  to  the 
Bradley^  and  lord  of  the  manor  of  Bradley.  manor),  but 

At  the  trial  before  Park  J.,  at  the  Summer  assizes  for  h^VromuT 
the  county  oi Hants  1828,  it  appeared  that  the  action  was  .^^""^^ 
brought  to  recover  possession  of  a  cottage,  which  stood  been  occupied 
in  the  corner  of  a  meadow  next  adjoining  the  high  road  twenty  yean 

without  any 

in  the  village  ofBradley^  in  the  county  of  Hants,  A  hedge  payment  of 
and  high  bank  separated  the  cottage  from  the  meadow,  tbendemanded 
There  was  no  waste  in  the  village,  but  there  was  waste  SSiS^Mr*. 
at  the  extremity  of  the  manor.     The  land  on  both  sides  i^^e  oocut"' 
of  the  road  belonged  to  the  lessors  of  the  plaintiff.     It  5J^]J^^*^ 
appeared  that  the  cottage  had  been  occupied  first  by  allowed  to  re- 

^  *  .^    sume  poasei- 

one  Weston^  fifty-four  years  ago,  and  afterwards  by  one  ^on  it  would 

only  be  during 

James  Phillips ;  the  latter  occupied  it  forty  years,  till  pleasure.    He 
his  death,  at  the  age  of  eighty,  in  1827,  when  it  was  keep  poKesaion 
sold  by  his  son  to  the  defendant.     One  Hollowat/j  who  xnore,  and^^**" 
had  been  gamekeeper  to  Edxvard  Blackburn  in  his  manor  ^J|^f  ^dd  "^ 
of  Bradley,  was  called  as  a  witness :  he  proved  that  in  **"»*.*«  P<»- 

*^  *^  seasion  was  not 

1813  he  went  with  the  Rev.  Henry  Blackburn,  who  was  neceasarily  ad- 

Tene,  but 

the  clergyman  of  the  parish  of  Bradley,  and  brother  of  might  be  pre- 

■umed  to  have 

E,  Blackburn,  the  then  owner  of  die  estate,  to  Phillips^s  commenced  by 
house;  that  H.  Blackburn  told  Phillips  and  his  wife,  the  lord, 
that  he,  on  behalf  of  his  brother,  had  come  to  take  pos- 
session of  the  house,  and  desired  them  to  get  another 
cottage  as  soon  as  they  could,  as  his  (f/.  Blackbum^s) 
brother  wished  to  pull  it  down.    PhiUipfs  wife,  in  the 

presence 
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1828.        presence  of  ber  husband,  said,  sbe  bad  as  much  right 
'        to   be  there   as   Mr.  Blackburn^   for    they   had    never 

Do«  dem. 

THOMrsoN      paid  any  rent.     //.  Blackbufn  told  them  it  would  be 

against  i_  *•  i  •  •  •  rrw 

CukEr.  better  for  them  to  give  up  quiet  possession.  The 
husband  said  to  his  wife,  ^*  It  is  of  no  use  making  a 
piece  of  work :  we  had  better  go  out  at  once."  Phillips 
and  his  wife  then  went  out  iitto  the  road,  without  the 
garden-gate,  and  were  asked  for  the  fastenings  or  keys : 
they  said  they  were  in  the  habit  of  fastening  their  house 
only  in  the  inside.  Phillips  was  then  asked  if  there  was 
not  a  fastening:  he  said  there  was  a  chain,  which 
HolUmay  looked  for  but  did  not  find.  Holloway  then 
went  to  his  cottage,  forty  yards  ofl^  for  a  chain,  and  left 
H.  Blackburn  and  the  others  in  the  road.  He  brought 
a  chain,  put  it  round  the  wicket,  and  locked  it.  M.  Blacks 
bum  and  Hollaway  then  went  into  the  house,  where  they 
remained  a  few  minutes,  and  then  unlocked  and  locked 
the  gate.  H.  Blackburn  then  told  Phillips  and  his  wife, 
'*  if  he  let  them  in  again,  it  would  be  during  his  brother's 
pleasure;"  and  then  delivered  the  key  to  Phillips.  It 
appeared,  further,  that  Phillips  never  paid  any  rent  after- 
wards. Witnesses  were  called  on  the  part  of  the  de- 
fendant to  impugn  the  evidence  of  Hollaway,  The 
learned  Judge  told  the  jury,  that  an  uninterrupted  pos- 
session of  land  for  twenty  years  was  conclusive  of  the 
right  in  ejectment ;  but  that,  if  during  the  twenty  years 
the  party  in  possession  had  made  any  acknowledgment 
that  he  occupied  by  the  permission  of  another,  that 
occupation  was  to  be  deemed  permissive,  and  not  ad- 
verse; that  the  payment  of  rent  during  the  twenty  years 
was  conclusive  evidence,  that  he  occupied  with  the 
permission  of  that  person  to  whom  he  had  paid  it  K 
the  occupier    make   such    acknowledgment   otherwise 

than 
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than  by  the  paymeut  of  rent,  it  was  evidence  that  he  held        1828. 

by  permission  of  another.     The  learned  Judge  then  told     _^ 

the  jury  to  consider  whether  they  believed  the  evidence     Tiuncnov 

tt^aintt 

of  HoUaway:  and,  if  they  did,  then,  whether  Phillips  did  Clawc* 
not,  in  1813,  acknowledge  that  he  occupied  the  cottage 
by  permission  of  E,  Blackburn  P  if  they  believed  the 
evidence  of  HoUcnoay^  the  lessors  of  the  plaintifip  were 
entitled  to  the  verdict.  The  jury  having  found  for  the 
plaintiff  a  rule  nisi  for  a  new  trial  was  obtained,  against 
which 

Sehmfn  and  Folletl  shewed  cause.  The  case  of  Doe 
v.  Wilkinson  {a)  is  precisely  in  point.  The  defendant 
there  had  enclosed  a  small  piece  of  waste  land  by  the 
side  of  a  public  highway,  and  occupied  it  for  thirty 
years  without  paying  any  rent  At  the  expiration  of 
that  time  he  paid,  on  three  several  occasions,  6d.  rent ; 
and  it  was  held  that  that,  in  the  absence  of  other  evi* 
dence,  was  conclusive  to  shew  that  the  occupation  of  the 
defendant  began  by  permission,  and  entitled  the  plaintiff 
to  a  verdict.  In  this  case  the  circumstance  of  Phillips^ 
in  1813,  having  given  up  the  possession  to  the  agent  of 
Edward  Blackburn^  was  evidently  an  acknowledgment 
that  the  premises  had  been  occupied  by  the  permission 
of  the  owner  of  the  estate. 

Merewether  Serjt.  and  Greenwood  contra.  The  autho* 
rities  undoubtedly  establish  that  where  the  facts  are  such 
as  to  shew  that  the  relation  of  landlord  and  tenant  exists 
between  the  parties,  the  possession  is  not  adverse.  In 
Doe  V.  Wilkinson  {a)  the  house  was  built  upon  the  waste. 
The  defendant  had  occupied  during  thirty  years,  but 

(«)  ZB.^C.  413. 

during 
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1828.        during  that  time  no  rent  was  paid.     It  was  afterwards 
'     ~        demanded  and  paid  on  three  several  occasions.     The 

Dot  dem.  ^ 

Thompsok  payment  of  rent  was  an  acknowledgment  that  the  de- 
CrjLiK.  fendant  held  as  tenant  to  the  person  to  whom  he  paid 
rent.  That  was  conclusive  evidence  to  shew  that  the 
commencement  of  the  occupation  was  by  the  permission 
of  the  person  to  whom  he  paid  the  rent.  In  this  case 
no  rent  was  ever  paid  by  the  defendant;  and  there  was 
no  proof  that  the  cottage  was  built  on  the  waste  of  the 
manor.  The  plaintifiEs  produced  no  title-deeds  to  shew 
that  the  land  on  which  the  cottage  was  built  was  the 
properly  of  Blackburn,  It  appeared  that  Weston  oc- 
cupied fifty-four  years  ago ;  Phillips  succeeded  him,  and 
continued  in  possession  forty-two  years.  There  was  no 
interruption  of  the  possession  except  for  a  few  minutes. 
[^Bat/ley  J.  H,  Blackburn^  in  1813,  came  to  the  cottage, 
and,  on  behalf  of  his  brother,  demanded  possession,  and 
Phillips  then  reluctantly  gave  up  the  possession.]  That 
was  not  a  recognition  by  Phillips  that  he  held  as  tenant 
of  Blackburn ;  and  no  evidence  of  Blackbum^s  title  was 
given.  Unless  the  Court  come  to  the  conclusion  that 
in  1813  Phillips  intended  to  admit  that  the  cottage  was 
the  property  of  Blackburn^  there  is  no  pretence  for  say- 
ing that  the  latter  is  entitled  to  recover. 

Bayley  J.  I  think  that  the  rule  for  a  new  trial 
ought  to  be  discharged.  There  was  no  evidence  to 
shew  under  what  circumstances  the  cottage  was  built. 
It  may  have  been  built  by,  and  afterwards  occupied 
adversely  to  the  former  lord  of  the  manor;  or  it  may 
have  been  built,  and  afterwards  occupied  by  Phillips^  by 
the  permission  of  the  lord.  There  must  be  an  adverse 
possession  for  twenty  years  to  give  title.  Phillips  was 
eighty  years  of  age  when  he  died ;  he  probably  knew 

under 


under  what  circumstances  he  occupied  the  cottsge,  and  18S8. 
whether  he  lived  there  by  the  permission  of  Blackburn,  '  ~ 
liow  PAUlijtSj  while  living  there  in  1813,  did  an  act  TuoMrMv 
which  was  evidence  of  an  acknowledgment  by  him  that  Clikk. 
he  occupied  by  the  permission  of  the  then  owner  of  the 
estate.  The  question  is.  Whether  the  jury  were  war- 
ranted in  concluding  from  that  act,  that  he  did  occupy  by 
such  permission  ?  It  appeared  that  E.  Blacilmm,  under 
whom  th^  lessors  of  the  plaintiffderived  title,  then  claimed 
the  cottage,  and  that  his  claim  was  reluctantly  acquiesced 
in  by  Phillips  and  hb  wife,  for  they  surrendered  the  pos- 
session to  him.  H.  Blackburn  then  told  Phillips  that  he 
should  come  there  in  future  only  by  the  permission  of 
his  brother  E.  Blacibum,  and  Phillips  was  let  into  pos- 
session on  those  terms.  It  was  a  question  for  the  jury, 
under  those  circumstances,  to  say,  whether  he  remained 
in  (he  cottage  by  adverse  title^  or  by  tlie  permisstou  of 
Blacibum.  There  certainly  was  not  in  this  case  any 
payment  of  rent,  the  case,  therefore,  may  not  be  so 
strong  as  that  of  Doe  v.  Wilkinson  {a).  But  tliere  was 
a  case  for  the  consideration  of  the  jury,  if  Phillipsy 
in  1813,  had  refused  to  give  up  possession,  and  an 
ejectment  had  been  brought,  it  is  possible  that  the  then 
owner  of  the  estate  might  have  been  able  to  prove  by 
witnesses  that  Weston  and  Phillips  came  into  the  pos- 
session of,  and  occupied  the  cottage  by  permission.  I 
cannot  say  the  jury  came  to  a  wrong  conclusion,  and, 
therefore,  think  that  the  verdict  ought  not  to  be  dis- 
turbed.    Thb  rule  must,  therefore,  be  discharged. 

LiTTLEDALE  and  Fauke  Js.  concurred.  - 

Rule  discharged. 

{a)SB.^  C.  413. 
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Jadgment  was 
entered  up  on  a 
WAirant  of  at- 
torney given  by 
two  joint- 
traders,  and  a 
fli  fa.  iMued, 
returnable  on 
tbe  2d  of  May, 
On  tbe  Ut  of 
that  month  tbe 
iheriff 's  officer 
received  from 
tiie  defendants 
tbe  money  di^ 
rected  tobe 
levied.    On  the 
8d  of  Jfriy  one 
of  them  com- 
mitted an  act 
of  bankruptcy, . 
and  the  other 
on  the  5th. 
On  tbe  nth  a 
commission  of 
bankrupt  is- 
sued, and  on 
the  19th  the 
sheriff  paid  over 
tbe  money  to 
the  execution- 
creditor.     In 
an  action  by  the 
assignees: 
Held,  that  be 
entitled  to 


retain  it,  not 
being  creditor 
having  a  se- 
curity ai  the 
time  of  tbe 
bankruptcy. 


MoRLAND  and  Another,  Assignees  of  Dickins 
and  Warrick,  Bankrupts,  against  Pellatt. 

A  SSUMPSIT  for  money  had  and  received.     Plea, 
the  genera)  issue.     At  the  trial  before  Poiic  J.  at 
the  Devonshire  Summer  assizes  1828,  it  appeared  that 
in  Asj^ust  1 826,  the  bankrupts  were  indebted  to  tbe 
defendant  in  the  sum  of  218/.,  for  which  he  caused  them 
to  be  arrested.     They,  thereupon,  gave  him  a  warrant 
of  attorney  for  the  amount,  which  was  duly  filed^  and 
judgment  was  entered  up  on  the  5th  of  March  1827, 
and  a  fi;  fa.  issued  against  the  bankrupts»  returnable  on 
the  2d  of  May.     The  goods  of  the  bankrupts  were 
seized  on  the  7th  of  March,  but  not  sold,  they  making 
payments  to  the  officer  of  the  sheriff  from  time  to  time ; 
and  on  the  1st  o(  May  they  paid  him  tbe  balance  of  tbe 
9um  directed  to  be  levied.     On  the  2d  of  May  tbe  officer 
paid  over  the  money  to  the  under-sheriff,  but  he  refused 
to  pay  it  to  the  defendant  Pellatt  widiout  an  indemnity. 
On  the  11th  of  May  an  indemnity  was  given,  and  on 
the  19  th  the  money  was  paid  over.     An  act  of  bank- 
ruptcy was  committed  by  Warwick  on  the  2d  of  May, 
and  by  Dickins  on  the  5th.     On  the  12th  a  commission 
of  bankrupt  was  issued  against  them»  nnder  which  tbe 
plaintiffs   were  duly  chosen  assignees.      The  learned 
Judge  thought,  that,   under  these  circumstances,   the 
plaintiffs  were  entitled  to  recover  by  virtue  of  the  6  G.  4>. 
c.  16.  s.  108.,  inasmuch  as  the  money  was  not  paid  over 
to  the  defendant  until  after  the  bankruptcy  of  Warwick 
and  Dickins.     The  plaintiffs,  under  this  direction,  hav- 
ing 


I  veruicif  a  ruie  nisi  lur  a  new  u. 
granted  in  Mickaelinas  term,  against  which' 

Bogat  (with  whom  was  WUde  Seijt]  shewed  cause. 
According  to  the  decision  in  Notl^  v.  Bwk  (a),  the 
plsintifis  were  entitled  to  recover.  The  money  was  not 
paid  over  by  the  sheriff  until  the  19th  of  Mat/, ■  but 
before  tliat  time  a  commission  had  issued  against  IVar^ 
loici  and  Dickins  >  the  sheriff,  therefore,  bad  no  right 
to  pay  over  the  money,  and  the  present  defendant,  hav- 
ing received  money  which  l>elongs  to  the  estate  of  the 
bankrupts,  is  liable  to  an  aaion  for  money  bad  and  re- 
ceived to  the  use  of  the  assignees.  [^Liltledale  J.  When 
the  sheriff  received  the  money,  he  became  liable  to  on 
action  for  money  had  and  received  by  the  plaintiff  in 
that  suit.]  In  NotUyv.  Buck  the  seizure  was  before  the 
bankruptcy,  and  thereby  the  property  was  changed, 
Clerk  V.  WUhen  (&],  2  Bac.  Abr.  Exec.  (M),  and  yet  die 
sheriff  was  held  liable  to  the  assignees.  IBayley  J.  Tbe 
property  is  not  changed  by  tbe  seizure,  but  the  sale.] 
Then  it  is  in  the  power  of  the  sberi£^  by  selling  or  ab- 
staining from  doing  so,  to  give  the  property  to  either 
party  at  his  pleasnre.  But  notwiliistandiDg  the  seisuro 
and  sale,  the  present  defendant  continued  a  creditor  of 
the  bankrupts,  la  Dalton'sS/ieriffi  179.,  it  is  saidy"  If  the 
sheriff  upon  a  fi.  fa.  shall  execute  the  writ,  and  levy  die 
debt,  but  shall  neither  return  the  writ,  nor  pay  the 
money  to  the  plaintiff,  yet  the  first  levying  of  the  debt 
was  lawful,  &c.  Secondly,  the  plaintiff  may  have 
a  new  execution  against  the  defendant,  and  tbe  de- 
fendant is  left  to  his  action  against  tbe  sheriff."     But 

(a)  •  jB.  4  C-  IMX  ft)  1  SM.  39!. 

3  A  2  suppose 
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1888.       suppose  the  present  defendant,   not  having  received 
'  the  money,  had  sued  the  sheriff  for  it  in  the  manner 

agamtt  suggested,  he  could  not  have  made  out  his  title  but 
through  the  medium  of  the  judgment  and  execution ; 
he  would,  therefore,  have  been  availing  himself  of  the 
execution,  which  is  contrary  to  the  very  words  of  the 
statute  6  G.  4.  r.  16.  s.  108.  If,  then,  the  present  de- 
fendant could  not  have  recovered  the  money,  the  sheriff 
had  no  right  to  pay  it  him,  and  the  money,  notwith- 
standing such  payment,  belongs  to  the  assignees  of  the 
bankrupt 

C  JP.  WiUiams  and  Merewether  Serjt.  contr^  The 
money  directed  to  be  levied  was  paid  to  the  officer  on 
the  1st  of  May,  and  by  him  to  the  sheriff  on  the  2d. 
As  soon  as  the  payment  was  made  to  the  officer,  it  was 
money  had  and  received  to  the  use  of  the  plaintiff  in 
that  suit.  Dale  v.  Birch  (a).  ILittledale  J.  That  was 
after  a  return  had  been  made.]  Here  the  writ  was  re- 
turnable on  the  2d  of  May,  before  Dickins  committed 
an  act  of  bankruptcy.  The  right  of  Pellatt  to  the 
money  was  then  complete,  and  he  no  longer  had  any 
claim  upon  the  bankrupt  The  case  is,  therefore,  not 
to  be  distinguished  from  JVymer  v.  Kemble  (&). 

Bayley  J.  I  entertain  no  doubt  upon  this  question. 
The  statute  6  G.  4.  c.  16.  s.  108.  under  certain  circum- 
stances takes  away  the  rights  of  creditors  having  security 
at  the  time  when  the  debtor  becomes  bankrupt.  If  it 
can  be  said  that  Pellatt  was  a  creditor  of  the  bankrupts 
at  the  time  when  the  bankruptcy  occurred,  then  I  think 

(a)  3  Ompb,  546.  {b)  6  8.^0.  479. 

he 
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he  comes  within  the  clause  in  question.     If,  however,        1S28. 
he  was  not  then  a  creditor,  but  something  had  inter-       — — 

MOKLAXD 

vened  which  destroyed  the  debt,  I  think  that  the  statute  jagahui 
is  inapplicable.  Now  the  plaintiffs  sue  under  a  joint 
commission,  and  must  make  out  a  title  as  assignees 
of  both  the  bankrupts,  existing  at  the  time  to  which 
they  must  refer.  Their  title  was  not  complete  until  the 
5th  of  May^  and  before  that  time  the  writ  issued  by 
Pellatt  was  returnable,  and  the  sheriff  had  received 
under  it  the  whole  sum  necessary  to  satisfy  the  debt 
It  is  said  that  the  sheriff  was  bound  to  keep  tlie  money 
until  the  return  of  the  writ.  We  need  not  decide  that, 
for  here  it  was  the  duty  of  the  sheriff  to  bring  the  money 
into  court  on  the  2d  of  May^  to  be  paid  to  the  exe- 
cution creditor.  He  did  not  do  so ;  but  his  neglect  of 
duty  cannot  vary  the  rights  of  the  parties;  and  if  he 
had  done  his  duty  Pellatt  would  clearly  on  that  day 
have  ceased  to  be  a  creditor  of  the  bankrupts.  But 
without  any  actual  payment  of  the  money  to  the  cre- 
ditor, I  think  that  the  seizure  of  the  debtor's  goods, 
and  the  conversion  of  them  into  money,  extinguishes 
the  debt.  The  old  cases  say  that  a  levy  under  a  fieri 
facias  discharges  the  original  debt.  The  only  cases 
since  the  statute  in  question  are  Wymer  v.  Kemble^  and 
NoUey  v.  Buck.  In  the  former,  the  goods  of  the  debtor 
had  been  seized  under  a  fieri  facias,  and  delivered  to 
the  creditor  under  a  bill  of  sale  by  the  sheriff;  then  a 
bankruptcy  followed,  and  it  was  held  that  he  had 
ceased  to  be  a  creditor.  Notley  v.  Buck  was  diflerent ; 
there  the  sheriff  had  made  a  seizure  before  the  act  of 
bankruptcy,  but  the  goods  remained  in  his  hands  un- 
sold at  the  time  of  the  bankruptcy,  and  it  was  held 
that  the  sheriff  could  not  pay  over  to  the  creditor 

3  A  3  money 
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1628.       money  received  by  him   after  the  bankruptcy.     After 
"        seizure,  and  before  sale,  the  sheriff  has  a  special  pro- 

MOILAKD 

agamsi  petty  in  the  goods,  but  the  debtor  has  the  general  pro- 
perty; up  to  that  time,  therefore,  the  debt  is  not 
extinguished,  and  the  judgment  creditor  has  a  security 
for  his  debt  But  after  sale,  or  payment  of  the  money, 
the  sheriff  becomes  the  debtor,  and  the  original  debt 
is  extinguished.  In  this  case,  therefore,  I  am  of  opinion 
that  the  defendant  was  not  a  creditor  at  the  time  of  the 
bankruptcy,  and  consequently  was  not  within  the  statute. 
He  has  then  a  right  to  retain  the  money  paid  to  him  by 
the  sheriff,  and  the  rule  for  a  new  trial  must  be  made 
absolute. 

LiTTLEDALE  J.  I  think  the  defendant  was  entitled  to 
have  a  verdict  in  his  favour.  But  for  the  proviso  in  the 
108th  section  there  could  have  been  no  doubt,  for  the 
seizure  was  before  the  bankruptcy;  and  as  between  a 
creditor  and  assignees  it  has  always  been  held  that  an 
execution  is  executed  by  seizure,  it  being  an  entire 
thing,  which,  when  once  begun,  must  go  on  to  a  con- 
clusion, and  cannot  be  stopped  by  an  act  of  bank* 
ruptcy.  But  the  proviso  says  that  no  creditor,  though 
for  a  valuable  consideration,  who  shall  sue  out  exe- 
cution upon  any  judgment  obtained  by  default,  con- 
fession, or  nil  dicit,  shall  avail  himself  of  such  execution 
to  the  prejudice  of  other  fair  creditors,  but  shall  be  paid 
rateable  with  such  creditors.  Now  that  cannot  be 
meant  to  apply  to  all  persons  who  ever  have  been  cre- 
ditors of  the  bankrupt,  and  the  Court  have  held  it  to  be 
confined  to  creditors  having  security  as  mentioned  at  the 
b^inning  of  the  section.  A  creditor  may  be  con- 
sidered as  having  security  by  a  judgment  or  a  seizure 

under 
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under  a  fi.  fa.  But  had  be  security  in  this  case?  The 
act  of  bankruptcy  by  one  of  the  partners  was  not  unUI 
the  5th  of  May.  The  whole  of  the  money  was  paid  to 
the  sheriff's  officer  on  the  1st  of  Ma^,  before  ad  act  of 
bankruptcy  by  either  parbier,  and  on  the  2d  it  was  the 
duty  of  the  sheriff  to  return  the  writ,  and  pay  over  the 
money.  From  that  time  Pellatt  ceased  to  be  a  creditor 
having  security.  But  I  am  disposed  to  go  stili  further^ 
and  to  say  that  the  sheriff  was  liable  to  an  action  for 
money  had  and  received  at  the  suit  of  the  creditor  as 
soon  as  it  was  paid,  and  before  the  return  of  the  wriL 

Parke  J.  I  think  it  clear  that  the  latter  part  of  the 
108th  section  cannot  deprive  any  execution-creditor  of 
his  remedy,  unless  be  is  a  creditor  having  security  at 
the  Ume  of  the  bankruptcy,  and  then  seeking  to  avail 
himself  of  the  execution  to, the  prejudice  of  other  foir 
creditors.  It  appears  to  me  that  Pelialt  was  not  a  cre- 
ditor of  the  bankrupts  at  the  time  of  their  bankruptcy, 
for,  according  to  the  case  of  Perkinson  v.  Gilford  {a),  at 
all  events  on  the  2d  of  Majf  the  sheriff  was  substituted 
for  them  as  the  debtor,  although  it  may  be  doubtful 
whether  an  action  would  lie  against  him  before  the  re- 
turn-day of  the  writ.  Here,  however,  the  title  of 
Pellatt  against  the  sheriff  was  perfect  before  that  of 
the  present  plaintiffi  arose.  In  Clerk  v.  Withers,  as 
reported  by  Lord  Raymond  {b).  Lord  HoU  says,  that 
the  levy  is  en  answer  to  an  action  of  debt  or  scire  focias 
on  the  judgment,  and  be  refers  to  Atkinson  v.  Atkin- 
son (c) ;  but  there  the  money  had  been  pud  to  the 
sheriff.    That  point,  therefore,  may  be  somewhat  doubt- 

(<!}  Cn.  Car.  539.  {b)  lOTS.  (c)  Cn.  EHu  S90. 
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filly  but  where  the  money  has  been  paid  to  the  sheriff 
there  can  be  no  doubt.  PeUatt^  therefore,  at  the  time 
of  the  bankruptcy,  was  no  longer  a  creditor  of  the 
bankrupt.  Then  is  he  seeking  to  avail  himself  of  the 
execution  ?  It  is  said  that  he  is,  because  he  cannot  sue 
the  sheriff  without  proving  it.  Supposing  that  to  be 
so,  he  is  using  it  against  the  sheriff,  and  not  to  the  pre- 
judice of  other  fair  creditors  of  the  bankrupt  Such  an 
use  of  the  execution  is  not  prohibited.  In  any  view  of 
the  case,  therefore,  the  verdict  found  for  the  plaintiff  is 
wrong,  and  there  ought  to  be  a  new  trial. 

Rule  absolute* 


/m. 


L'u^  .  ^-  {iy^--^  ^  ^^  ^4rJ, 


W.  Thomas  against  William  Cook.'? 


^ 


Where  A,,  at 

le  request  of 
B.f  entered 
into  a  bond 
with  him  and  , 

nify  D.'against 
certain  debts 
dae  from  C, 
and  D.f  and 
jB»  promised  to 
save  A*  harm- 
less from  all 
loss  by  reason 
of  the  bond: 
Held,  that  this 
promise  was 
Uodiogy  al- 
though not  in 
writing,  and 
that  A*  might 
recover  Ax>m 
B,  the  whole  of 
the  monies 
which  he  was 
compelled  to 
pay  by  virtue 
of  the  bond. 


A  SSUMPSIT.  The  declaration  stated  that  on,  &c. 
a  certain  partnership  in  trade  between  one  W.  Cooky 
since  deceased,  and  one  N.  D.  Morris^  was  dissolved; 
that  it  was  agreed  between  W,  Cook^  since  deceased,  and 
Morris^  that  the  former  should  take  upon  himself  the 
payment  of  certain  debts  (specified  in  the  declaration); 
and  that  it  was  also  agreed  that  a  bond  of  indemnity,  exe^ 
cuted  by  W.  Cook^  since  deceased,  and  two  other  persons, 
should  be  given  to  Morris,  to  save  him  harmless  from 
the  payment  of  the  said  debts.  And  thereupon  after- 
wards, to  wit,  on,  &c.,  in  consideration  that  the  plaintifl^ 
at  the  request  of  the  defendant,  would,  together  with  the 
defendant  and  fV.  Cook,  since  deceased,  execute  a  bond 
of  indemnity  to  Mom's  in  the  sum  of  4100/.  conditioned 
to  save  him  harmless  from  the  said  debts;  the  de- 
fendant undertook  and  promised  the  plaintiff  that  he» 

the 
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the  defendant)  would  save  harmless  and  : 
from  all  payments,  damages,  costs,  and  e: 
he  (plaintiff)  should  or  might  incur,  bear, 
or  be  put  unto  by  reason  or  means  of  hi 
the  said  writing  obligatory.     Averment, 
was  afterwards  compelled  to  pay  on  accou 
debts  the  sum  of  S60/.,  and  that  defen     i 
indemnified  him.     The  second  and  third    : 
in  substance  the  same.     The  fourth  count    1 
in  consideration  that  the  plaintiff,  at  the  i    ; 
defendant,  would,  as  surety  for  W*  Cook,  si    : 
together  with  the  said  W.  Cook  and  the  del    i 
and  draw  a  certain  bill  of  exchange  fo! 
certain  persons  (named),  and  would  indon 
the  same  to  MorrtSf  in  order  that  he  mij  i 
the  same  for  his  own  use,  the  defendant     i 
indemnify  the  plaintiff  from  any  loss  or   < 
reason  of  his  drawing  and  indorsing  the  : 
ment,  that  plaintiff  did  draw  and  indors 
manner  aforesaid,  and  was  aftet*wards  by  r  i 
compelled  to  pay  it,  whereof  the  defendant 
but  did  not  indemnify  him.     Counts  for 
paid,   had,   and   received,  and  on  an  ace  i 
Plea,  the  general  issue  and  statute  of  limit 
plication,  that  defendant  promised  within  si: 
the  trial  before  Park  J.,  at  the  Hereford    I 
1828,  it  appeared  that  the  plaintiff  and  de' 
executed  the  bond,  and  drawn  the  bill  menl 
declaration ;  that  the  defendant  had  requests ! 
tiff  to  do  so,  and  promised  that  ne  sMoul : 
loser.     It  was  also  proved,  that  on  account  u 
made  by  the  plaintiff  towards  the  debts  sp: 
the  bill  of  exchange,  a  sum  of  400/.  remai 
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1S28.  him  in  1825.  A  promissory  note  for  that  sum  given 
by  fV.  Cookf  since  deceased,  to  the  plaintiff,  and  bearing 

Thomas 

agaifut  date  in  the  year  1 823,  was  then  produced  to  the  defendant^ 
and  he  signed  it,  and  altered  the  word  /,  at  the  begin- 
ning, to  fVe.  After  this  time  the  plaintiff  received  from 
the  estate  of  fV.  Cookf  since  deceased,  100/.,  leaving  a 
deficiency  of  3002.  Several  acknowledgments  of  a  debt 
by  the  defendant  within  six  years  were  proved.  For 
the  defendant  it  was  contended,  that  the  note  was  void 
on  account  of  the  alteration,  and  that  the  plaintiff  could 
not  recover  on  the  special  counts  for  want  of  a  written 
agreement,  the  promise  there  laid  being  to  answer  for 
the  debt  of  a  third  person,  and  consequently  that  he 
could  only  recover  against  the  defendant  as  co-surety 
on  the  count  for  money  paid,  one  moiety  of  the  3002. 
The  learned  Judge  directed  the  jury  to  find  a  verdict 
for  the  plaintiff  for  300/.,  and  gave  the  defendant  leave 
to  move  to  reduce  it  to  150/.  A  rule  nisi  for  that  pur* 
pose  was  obtained  in  last  Easter  term,  against  which 

• 

Taunton  and  Chilton  now  shewed  cause.  It  is  true 
that  the  promissory  note  was  rendered  invalid  by  the 
alteration }  but  although  void  as  a  note,  it  might  be  re- 
ceived in  evidence  as  a  declaration  by  the  party  signing 
it  that  the  money  was  due,  Itex  v.  Pendleton  (a),  Dover 
V.  Maestaer  (6).  IBayley  J.  You  endeavour  to  use  the 
instrument  as  a  contract,  which  is  contrary  to  the  pro* 
visions  of  the  stamp-act.]  Even  without  the  note,  the 
plaintiff  is  entitled  to  retain  the  verdict  for  3002.  There 
was  evidence  of  an  antecedent  promise  by  the  defendant 
to  refund  all  that  the  plaintiff  should  be  compelled  to 

(a)   15  ^f.*',  449.  (b)  5  Ftp.  99. 

pay. 
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pay.     Such  a  promise  is  not  within  the  fourth  section        1828. 
of  the  stetute  of  frauds,  and  need  not  be  in  writins.        ^""" 

"  Thomas 

To  be  within  that  clause,  the  promise  must  be  made  to  againu 
a  creditor.  Here  the  plaintiff,  at  the  time  when  the  pro- 
mise was  made,  was  not  a  creditor.  If  one  bail  procures 
another  person  to  join  him  by  giving  a  promise  of  in- 
demnity,  that  need  not  be  in  writing.  In  some  cases, 
where  there  was  an  original  consideration,  it  was  held 
that  a  promise,  although  made  to  pay  a  creditor  of  a 
third  person,  need  not  be  in  writing,  Williams  v. 
Leaper{a\  recognized  by  Lord  I^don  in  Houlditch  v. 
Milne  (A),  and  by  Lord  EUenborough  in  Castling  v. 
Aubert  (c). 

RusseU  Serjt.  and  Cttrwood  contra.  The  declaration 
itself  describes  the  debts  paid  by  the  plaintiff  as  the 
debts  of  W.  Cooke^  deceased,  and  Morris  —  and  the  pro- 
mise alleged  to  have  been  made  by  the  defendant  is  to 
indemnify  the  plaintiff  if  he  is  (Called  upon  to  pay  those 
debts;  or,  in  other  words,  to  pay  those  debts  if  the 
original  debtors  did  not.  That  is  expressly  within  the 
words  of  the  fourth  section  of  the  statute  of  frauds, 
which  requires  all  special  promises  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person  to  be  in 
writing.  It  is  said  that  the  plaintiff  was  not  a  creditor 
at  the  time  when  the  promise  was  made ;  but  the  cases 
oi  Jones  V.  Cooper  {d\  and  Matson  v.  Wharam  [e)  shew  that 
the  debt  need  not  exist  at  the  time  to  be  within  the  statute. 
[Bayley  J.  This  in  reality  was  not  a  promise  to  pay  the 
debt  of  a  third  person,but  to  indemnify.]  That  is  true,  but 
it  was  to  indemnify  against  the  debt  of  a  third  person. 

{a)  2  WiU.  308.     J  Burr*  1886.  (b)  9  Esp,  86. 

(c)  8  EaUt  325.  {d)  Cowper,  227.  (e)  2  T.  12.  80. 
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1 828.  Ba YLEY  J.     It  is  provided  by  the  fourth  section  of  the 

^  statute  of  frauds,  that  "  No  action  shall  be  brought  to 

againat       charge  the  defendant  upon  any  special  promise  to  answer 

Cook* 

for  thedebt,  default,  ormiscarriageofanotherperson,unless 
the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writ* 
ing,  and  signed  by  the  party  to  be  charged  therewith, 
or  by  some  other  person  thereunto  by  him  lawfully  au- 
thorized." Here  the  bond  was  given  to  Morris  as  the 
creditor ;  but  the  promise  in  question  was  not  made  to 
him.  A  promise  to  him  would  have  been  to  answer  for 
the  default  of  the  debtor.  But  it  being  necessary  for 
W.  Cooke^  since  deceased,  to  find  sureties,  the  defendant 
applied  to  the  plaintiff  to  join  him  in  the  bond  and  bill 
of  exchange,  and  undertook  to  save  him  harmless.  A 
promise  to  indemnify  does  not,  as  it  appears  to  me,  fall 
within  either  the  words  or  the  policy  of  the  statute  of 
frauds;  and  if  so,  there  was  sufficient  evidence  to  entitle 
the  plaintiff  to  a  verdict  for  SOO/. 

Parke  J.  (a).  This  was  not  a  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  person,  but 
an  original  contract  between  these  parties,  that  the 
plaintiff  should  be  indemnified  against  the  bond.  If 
the  plaintiff,  at  the  reqaest  of  the  defendant,  had  paid 
money  to  a  third  person,  a  promise  to  repay  it  need 
not  have  been  in  writing,  and  this  case  is  in  substance 
the  same.  The  rule  for  reducing  tlie  verdict  ought, 
therefore,  to  be  discharged. 

Rule  discharged. 

(a)   Litltedale  J.  was  at  the  Old  Bailey. 


'  The  Kino  against  The  Inhabitants  of 
Mattishall. 

1  JPON  an  appeal  eg^nst  an  order  of  two  justices,  Brfo™Ui«ei. 

whereby  J.  Taiflot;  and  Anne,  liis  wire,  were  removed  indenture,  ihe 

from  the  hamlet  of  Heigham,  in  Norwich,  in  Ihe  county  the  inteoded 

o(Nor/bli,  to  the  parish  of  Mattishall,  in  the  same  county,  X^*!^,, 

the  sessions  confirmed  the  order,  subject  to  Ihe  opinion  ^^^^^ 

of  this  Court  on  the  followinc  case :  —  'J"'  'p.p''"''*' 

°  the  pariih  on- 

Jeremiah  Tat/lor,  on  the  Sunday  fortnight  before  the  <*™.  "I'o 
Christmas  1820,  when  lie  was  living  at  Mattishall  with  him  v.  aa  the 
his  father  and  mother,  was  informed  by  a  person  named  the  indemure, 
Hudson,  that  Joseph  Middleton,  who  was  a  blacksmith,  or  buying 
living  at  Wymimdham,  wanted  a  lad.  J.  Taylor  went  to  ^°  did  m!^ 
Middleton's  the  next  day,  when  they  agreed  that  Taylm-  ^^.^"^'.Vthe 
should  go  on  the  litesday  following,  and  should  stay  a  ^''"''^**  "*' 
month  upon  liking,  and  if  they  liked  each  other,  that  he  officenwuui 
should  be  apprenticed  to  him  for  three  years.     Taylor  red  by  mion 

.  .  of  mn  indenlura 

went  to  Middleton's  on  the  Tuesday  following,  and  con-  or  appreniice- 
tinued  with  him  fur  a  month.     At  the  expiration  of  the  m^hg  of  tb* 
month  the  indenture  was  executed.     It  was  for  three  f^i^'^d'^' 
years  j  tt  was  signed  by  the  master,  and  attested  by  the  !{!'7'^dL*'t'''"' 
parish   officers ;   but  it  was   not  approved  of  by  two  "qu'r«i  'he  «- 
justices.     Taylor  served  under  the  indenture  for  three  juxicei. 
years,  living  during  all  that  time  with  Middleton.     Mid-  ■£•■ 
dleton,    before   the   indenture   was  executed,   said   the 
pauper  should  have  some  better  clothes,  and  the  pauper 
thereupon  applied  to  the  parish  officers  of  Mattishall. 
The  parish  officers,  who  are  the  attesting  witnesses  to 
the  indenture,  agreed  to  give  him  21.  at  the  execution 
of  the  iodeature,  to  buy  clothes ;  and  2l.  more  for  the 


^  A.,,  y^  JSy6^  /4^4^^^/ 
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1828.        same  purpose  at  the  end  of  a  year.     They  gave  the  first 

J.    „  2L  to  the  pauper's  mistress,  who  laid  it  out  for  him  in 

against        t^g  purchase  of  clothes.     At  the  end  of  the  year  the 

The  Inhabit-  *^  •' 

ants  of       other  21.  were  paid  to  the  pauper. 

Mattishall. 

Kelly  in  support  of  the  order  of  sessions.  The  in* 
denture  of  apprenticeship  was  void  by  reason  of  its  not 
having  been  approved  of  by  two  justices^  The  money 
advanced  by  tbe  parish  officers  was  no€  a  premium 
within  the  meaning  of  the  preamble  of  the  eleventh 
section  of  tbe  statute  56  G,  S.  c»  139.,  but  it  was  an  ex 
pense  incurred  by  reason  of  the  indenture,  and  is,  there- 
fore, within  the  very  words  of  the  enacting  part  of  that 
section.  It  is  also  within  the  mischief  contemplated  by 
tbe  legislature,  which  was,  that  parish  officers  clandes* 
tinely  advanced  money  for  the  purpose  of  binding  out 
poor  children,  without  becoming  binding  parties  to  the 
indenture,  and  thereby  rendered  the  assent  of  two  jus- 
tices unnecessary.  The  object  of  the  legislature  was, 
that  wherever  the  parish  officers  interfered,  by  ad- 
vancing any  money,  the  binding  should  be  subject  to 
the  approbation  of  two  justices. 

Ckitfy  and  Biggs  Andrews  contrft.  Tbe  sessions  have 
not  found  that  the  mopey  was  paid  out  of  the  parish 
funds,  and  that  fact  ought  not  to  be  assumed.  Bex  v. 
Arundel  {a)  shews,  that,  before  the  statute  56  0.S. 
c.  139.,  though  the  apprentice  were  a  pauper  in  die 
parish  workhouse  at  the  time  of  the  binding,  and  tbe 
parish  officers  paid  the  premium,  yet  if  the  apprentice 
were  not  a  parish  apprentice,  within  the  meaning  of  the 
43  Eliz.  c.  2.,  the  assent  of  two  justices  was  not  neoes* 

(a)      M.  i  S,  357. 

sary  . 


sary.     Ihe  56  u.  3.  c.i39.  ooij  applies  to  cases  over        1838. 

which  the  parish  officers  have  a  control  io  consequence 

of  their  providinii  the  preiniuiii.  aemnu 

"^  "  "^  TIm  Inhabit- 

T.  ¥  F  111,.'  M*rTWBAlt,. 

Uayley  J.  It  seems  to  me  that  toe  order  of  sessions 
is  right.  The  enactinf;  part  of  the  eleventh  section  of 
the  56  G.  S.  c.  1 39.  goes  heyond  the  recital.  If  it  had 
not,  I  could  not  have  said  that  the  money  was  paid  as  a 
premium.  But  the  master,  before  the  execution  of  the 
indenture,  requires  that  the  boy  should  have  better 
dothes,  and  the  pauper  then  applied  to  the  parish 
officers,  and  they  supplied  him  with  2/.,  and  agreed  to 
give  him  2l.  more.  It  has  .been  said,  that  it  does  not 
appear  that  the  money  was  paid  out  of  the  parish  (iinds. 
If  that  was  not  so,  it  might  easily  have  been  proved. 
The  sessions  have  found  that  it  was  paid  by  the  parish 
officers.  That  primA  facie  implies,  that  it  was  paid  by 
them  out  of  funds  belonging  to  them  in  that  character. 
We  may  assume,  therefore,  that  the  sessions  had  premises 
whereupon  to  find,  that  the  money  was  contributed  by  the 
parish  officers,  not  out  of  their  private  funds,  but  out  of 
the  parish  funds.  If  the  fact  be  so,  then  we  must  look  to 
the  words  of  the  statute  56  G.  3.  c.  1 3d.  f.  1 1 .  It  recites 
that  the  salutary  provisions  of  the  iS  Eliz.  are  frequendy 
evaded  in  the  binding  out  poor  children  apprentices, 
and  the  premium  of  apprenticeship,  or  a  part  thereof,  is 
clandestinely  provided  by  parish  officers,  who  are  thus 
enabled  to  bind  out  such  poor  cbildreti  without  the 
sanction  of  justices  of  the  peace ;  and  then  enacts,  "  that 
no  indenture  of  apprenticeship,  by  reason  of  which  any 
expense  whatevet-  shall  at  any  time  be  incurred  by  the 
public  parochial  fund,  shall  he  valid  and  eSeclual  unless 
approved  of  by  two  justices,"  &c.  Here  the  money  was 
paid,  because  the  master  objected  to  taking  the  ap- 
prentice 
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1828.  prentice  unless  he  had  clothes.  It  was,  therefor^  an 
"""""  expense  incurred  by  the  parish,  by  reason  of  the  in- 
aismnsi        deuturc,  withiu  the  very  words  of  the  act  of  parliament. 

The  Inhabiu 

fltits  of  The  indenture  ought,  therefore,  to  have  been  approved 
by  iwo  justices.  That  not  having  been  done,  the  in- 
denture is  void,  and  the  service  under  it  did  not  confer 
any  settlement. 

LiiTLEDALE  J.  We  must  assume  from  the  language 
of  the  case,  that  the  parish  officers  advanced  the  money 
out  of  funds  belonging  to  them  as  parish  officers.  The 
sessions  having  come  to  that  conclusion,  this  is  a  case 
within  the  words  of  the  act  of  parliament. 

Parke  J.  It  is  perfectly  clear,  that  the  money  ad- 
vanced to  the  pauper  was  an  expense  incurred  by  the 
public  parochial  funds,  within  the  words  of  the  enacting 
part  of  the  eleventh  section  of  the  56  G,S.  c.  139.«^though 
it  was  not  advanced  as  a  premium  within  the  meaning 
of  the  recital.  I  think,  also,  that  it  is  a  case  within 
the  mischief  contemplated  by  the  legislature.  By  the 
statute  43  Eliz.  c.  2.,  the  assent  of  two  justices  was  re- 
quired in  cases  where  the  binding  was  by  the  parish 
officers.  But  if  ^they  secretly  advanced  the  whole  or 
part  of  the  premium,  (provided  they  were  not  the  binding 
parties,)  the  assent  of  the  justices  was  unnecessary. 
That  was  the  mischief  which  it  was  the  object  to 
remedy.  The  statute  56  G.  3.  c.  139.  5. 11.  requires 
the  assent  of  the  justices  in  all  cases  where  the  parish 
officers  interfere  in  the  binding  out  of  poor  children, 
by  advancing  money  for  that  purpose.  This  is  a  case, 
therefore,  falling  within  the  mischief  contemplated  by 
the  legislature. 

Order  of  sessions  confirmed. 


IK  THE  Ninth  Year  or  OEORG 


Rows  against  Bbenton, 

nPROVER  for  a  quantity  of  copper  ore 

guilty.    In  HUaty  termi  7  &  8  G.  4*9 
and  Solicitor-General  appeared,  and  suggc 
crown  was  interested  in  the  result  of  this  ci 
manded  a  trial  at  bar  as  a  matter  of  right»  t 
having  power  to  grant  a  writ  of  nisi  prius  w 
is  a  party,  or  where  the  matter  toucheth  the 
king,  without  a  special  warrant  from  the  I 
assent  of  the  king's  attorney,  2  Inst.  424 
241  a.  tit*  Procedendo.    Upon  this  ground 
was  granted. 

In  this  term  th^  cause  came  on  for  tri  i 
behalf  j^f  the  plaintift^  it  was  proved  tha^t  he 
session  of  certain  land  called  LameUan^  or 
in  the  manor  of  Tem$igton^  in  Cornwall   I 
sunk  a  shaft  there  and  raised  a  quantity  of 
which  was  afterwards  carried  away  from  the  | 
the  defendant,  who  was  a  shareholder  in  the 
mine,  the  shaft  of  which  was  sunk  in  land  i 
the  plaintiff's.     On  the  cross-examination  ( 
tiff's  witnessj  it  appeared  that  the  workings 
Crumis  mine  extended  under  the  plaintiff  i 
that  they  were  actually  working  a  lode  of  o: 
when  the  plaintiff  sunk  his  shaft  down  to  tfc 
and  brought  up  the  ore  in  question.     Thi 
counsel,  although  aware  of  the  nature  of 
about  to  be  set  up,  refused  in  the  first  insti 
any  further  evidence  of  title ;  and  it  was  then 

VoL-VlIL  SB 
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1828.       tended  for  the  defendaDt,  that  the  plaintiff  had  not 
^  established  even  a  primft  facie  case.     He  had  shewn  no 

Rows 

agaiiut  title  to  the  land  beyond  the  presumption  arising  from 
the  mere  fact  of  possession,  and  although  that  might, 
primA  facie,  extend  to  the  minerals  under  the  soil  as 
well  as  to  the  surfece,  yet  no  such  presumption  could 
arise  when  it  appeared  that  the  defendant  was  in  pos- 
session of  and  working  the  lode  of  copper. 

Lord  Tenterden  C.  J.  We  all  think  that  the  Court 
cannot  take  upon  itself  to  nonsuit  the  plaintiff.  The 
evidence  given  must  be  lefl  to  the  consideration  of 
the  jury. 

The  Attomey^General  then  opened  the  case  for  the 
defendant,  and  stated  that  he  claimed  the  ore  in  question 
as  lessee  under  the  crown  in  right  of  the  duchy  of  Cbrn- 
WiU.  That  the  plaintiff's  land  was  a  conventionaiy 
tenement  of  the  manor  of  Temingloriy  and  that  although 
such  tenements  were  held  to  the  tenants,  their  heirs  and 
assigns,  from  seven  years  to  seven  years,  renewable  for 
ever,  they  were  of  a  base  tenure,  and  the  tenants  had  no 
right  to  the  minerals;  that  the  same  tenure  pervaded  the 
whole  of  the  duchy  manors,  and  that  wherever  copper 
had  been  worked  under  them,  it  was  by  virtue  of  leases 
from  the  Duke  of  Ccntwofi^  or  the  king,  when  there  was 
no  Duke  of  ConmalL 

In  support  of  this  case  the  following  evidence  was 
given. 

An  extract  from  Domesday  Book,  shewing  that  the 
king  held  various  manors  and  possessions  in  Cornwall^ 
three  of  the  manors,  Hellestone^  Bemngione  (which  was 
the  same  as  TemingUm),  and  Penneht^^  being  ancient 
demesne* 

Another 


Another  extract,  which  stated,  that  Bainald  held  of       1828. 
Earl  Moreton,  Trevilk^  Tremeianey  and  Calestock,  —— - 

A  charter  of  the  IS  H.  S*,  whereby  he  gaye  and  o§amat 
granted  to  Richard^  Earl  of  Poiciou  and  ComxDaU,  the 
whole  county  of  Comwallj  with  the  stannary  of  Cormoallj 
and  all  mines  and  other  appurtenances  of  the  same  county 
and  of  the  stannary  aforesaid;  to  have  and  to  hold  of 
him,  the  said  king,  and  of  hb  heirs,  to  the  same  earl 
and  his  hrirs,  doing  therefore  to  the  said  king  and  his 
heirs  the  service  of  five  knights' fees,  &C. 

A  commission  issued,  2  E(L  1.,  to  certain  escheators, 
directing  them   to  enquire  by  good  and  lawful  meUi 
(amongst  other  things,)  how  many  and  what  demesne 
manors  the  king  hath  in  his  hands  in  each  county,  as 
well  of  ancient  demesne  of  the  crown  as  of  escheats  and 
perquisites.     Also  what  manors  were  wont  to  be  in  the 
hands  of  the  king's  predecessors,  and  who  now  hold  the 
same,  and  by  what  warrant,  and  from  what  time,  and  by 
whom,  and  how  they  have  been  alienated.    The  return 
for  the  hundred  of  Powdreshire  stated,    **  That  the 
manor  of  Tewingtan  was  heretofore  ancient  demesne  of 
the  crown  of  the  lord  the  kinj^  and  King  Hemyy  father 
of  the  lord  the  now  king,  gave  the  said  manor  to  his 
brother,  Earl  of  CorvmaUy  and  it  is  worth  20/.    Also  the 
manors  of  Moreste  and  TibesiCj  &c.  were  escheats  of 
King  Henry^  father  of  the  now  king,  by  the  death  of 
Andrem  de  Vitriy  and  the  same  King  Henry  gave  the 
said  manors  to  Bichard  his  brother.  Earl  of  Cornwall^ 
now  forty  years  past  and  upwards.    Also  the  late  Robert 
de  Cardinan  held  in  chief  of  the  lord  the  King  Henry^ 
iather  of  the  lord  the  now  kinj^  seventy-one  fees,  wherer 
the  lord  the  Earl  of  Cornwall  holds  of  the  same  fe 
Restormel^  &c     All  these  are  alienated  by  Isolda 
and  are  worth  S(ML  now  four  years  i 

S  B  2  (( 
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1828*       (Other  parts  of  the  inquisition  and  returns  were  read, 
•""""       by  which  it  appeared,  that  Roger  de  VaUetort  gave  to 

Rows 

af^ainat       Earl  Bickord  the  castle  of  Trematoti^  the  manor  of 
Trematon^  and  the  manor  of  Calestock.) 

Secondary  evidence  of  an  inquisition  post  mortem 
Edmundi  Com.  Comub.^  was  then  given  in  the  following 
manner.  A  copy  of  a  coram  rege  roll  of  the  9  Ed.  2. 
was  produced,  and  it  appeared  to  be  a  proceeding  in 
the  nature  of  a  petition  of  right  by  the  heirs  of  Roger  de 
VaUetort,  to  recover  from  the  crown  the  two  manors 
of  Trematon  and  Calestock.  The  proceeding  originated 
in  parliament,  and  was  sent  to  this  Court  that  the 
nature  of  the  complaint  might  be  enquired  into.  Thb 
Court  sent  a  request  to  the  Chancellor  to  certify  to 
them  two  inquisitions  taken,  one  on  the  death  of  Earl 
Richard,  the  other  on  the  death  of  his  son  Edmund. 
The  Chancellor  answered  that  the  former  could  not  be 
found,  but  the  latter  he  certified  under  the  seal  of  his 
court,  and  it  is  then  set  out  on  the  record.  This  was 
admitted  to  be  good  secondary  evidence,  and  the  in- 
quisition taken  in  the  29  Ed,  1.  was  read  from  that 
record,  whereby  it  appeared  that  Edmund  died  seised 
in  his  demesne  as  of  fee  of  the  seventeen  manors  here- 
after mentioned  as  assessionable  manors,  with  the  issues 
of  mine  of  tin,  &c.  and  that  in  each  of  the  manors  there 
were  free  tenants,  conventionary  tenants,  and  villeins. 

For  the  plaintiff  it  was  contended,  that  the  defendant 
had  no  right  to  give  evidence  of  things  relating  to  any 
manor  except  Tewington,  of  which  it  was  admitted  that 
the  plaintiflfs  lands  were  parcel.  But  the  Court  held 
that  the  objection  was  premature,  the  effect  of  the  pre- 
sent document  merely  being  to  shew  that  in  each  manor 
there  were  persons  called  free  tenants,  conventionary 
tenants,  and  villeins,  without  stating  what  were  their 

rights 


lights  in  aay  of  the  manors ;  and  as  the  poiat  was  after- 
wards discussed  at  leogtfa,  the  arguments  upon  it  in  this 
stage  of  the  proceeding  have  been  omitted. 

A  grant  b;  ^.  2^  in  the  first  year  of  his  reign,  to 
Piers  de  Gaveston,  of  the  whole  county  of  Corn-ax^ 
with  the  castles,  towns,  mauors,  &c.  and  also  the  stan- 
nary,  and  all  mines  of  tin  and  lead  which  were  of 
Etbttmd,  late  Earl  of  Comwalli  in  the  county  aforesaid. 

A  grant  by  Ed,  2.,  in  the  third  year  of  his  reign,  to 
Pieri  de  Gaveston,  and  Margaret  his  wife,  confirming 
the  former  granL 

A  grant  in  the  1 1  Ed.  3.  of  the  same  premises  to 
ItabdlOf  Queen  of  En^nd,  to  hold  during  the  king's 
pleasure. 

Charter  of  the  5  Ed.  3.,  granting  to  his  brother,  John 
of  EUham,  the  Earldom  of  Conmall,  and  inter  alia  the 
seventeen  manors  in  question,  which  were  there  enu- 
merated. 

Charter  of  the  1 1  Ed.  5.,  creating  his  son  Edward 
Duke  of  Comv>aii,  and  granting  to  him  inter  alia  those 
seventeen  manors,  viz.  "  Launcestony  Trematon,  TtfO- 
tagely  Restormel,  Clymneslonde,  Tt/besie,  Tecaington,  Hd- 
leston  in  Kerrier,  Moretie,  Temarma^^  (TymamiaU,) 
PengktKtA,  Penlyn,  S^lUUoHf  Elleston  in  JYighshire, 
Z/ysiyret,  Ctdistock,  Tals/nfde,  and  Lo^m/thielf  and  our 
prisages  and  customs  of  wines,  and  all  the  profits  of 
our  ports  in  Cornwall,  &c.;  also  our  stannary  in  the 
same  county,  together  with  the  ctnnage  of- the  same 
stannary,  and  with  all  issues  and  profits  therefrom 
arisioj^  and  also  with  the  explees,  profits  perquisites 
of  court  of  stannary,  and  mines  in  the  same  coun^; 
to  have  and  to  hold  to  him  and  to  the  first  begotten 
sons  of  him  and  of  bis  heirs  kings  of  Englandy  and 
3  B  3  dukes 


Rowa 
BuirroH. 


Bexmtox. 
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1828.       dokes  of  the  same  place  in  the  kbgdom  of  England^ 
"■""■^       hereditarily  to  succeed  as  is  aforesaid;  together  with, 

Rolfs 

agpin^  &c.  escheats  and  services  of  tenants  as  well  free  as 
native,  and  with  all  other  things  to  the  same  castles, 
manors,  and  honors  howsoever  and  wheresoever  belong- 
ing or  pertaining  of  us  likewise  and  our  heirs  for  ever, 
as  is  aforesaid.  All  which  same  castles,  &c.  manors^ 
&C.  we  do  by  our  present  charter  for  us  and  our  heirs 
annex  and  unite  to  the  aforesaid  duchy,  to  remain  to 
the  same  for  ever,  so  that  from  the  same  duchy  they 
may  at  no  time  be  in  anywise  separated,  nor  may  be  in 
any  manner  soever  given  or  granted  by  us  or  our  heirs 
to  any  other  person  or  persons  than  to  the  dukes  of  the 
said  place;  so  also  that  on  the  aforenamed  duke  <x 
other  dukes  of  the  same  place  being  deceased,  and  the 
son  or  sons  to  whom  the  said  duchy  by  force  of  our 
aforesaid  grants  is  known  to  belong,  not  then  appearing, 
the  same  duchy,  with  the  castles,  manors,  &c  and  all 
other  things  aforesaid,  shall  revert  to  us  and  our  heirs 
kings  of  England^  to  be  retained  in  the  hands  of  us  and 
the  same  our  heirs  kings  of  Englandy  until  such  son  or 
sons  hereditarily  to  succeed  in  the  said  kingdom  of 
England  shall  appear  as  is  afores^d ;  to  whom  then  for 
us  and  our  heirs  we  do  grant  and  will  the  same  duchy, 
with  the  appurtenances  to  be  delivered  successively,  to 
be  holden  as  is  above  expressed,  &c/'  At  the  end  of 
the  charter  there  was  the  followuig  saving :  '*  The  king 
however  willeth,  that  his  dear  and  faithful  Bartholomew 
de  Burghuich  William  de  CusancCi  to  whom  •  the  king 
hath  granted  the  issues  and  profits  of  the  castles  and 
honors  aforesaid  until  the  feast  of  5/.  Michael  next 
coming,  in  aid  of  the  payment  of  the  debts  of  John 
late  Earl  of  Coinwall^  shall  be  in  no  wise  prejudiced 

con* 
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oonoerning  the  peroqition  of  the  aforesaid  issues  con-       1828* 
trary  to  the  aforesaid  grant  of  the  king." 

Another  charter  of  the  same  year,  reciting  the  former,        agmnu 
and  granting  to  the  Doke  of  Cornwall  the  return  of  writs 
in  the  places  before  named. 

A  third  charter  of  the  same  year,  reciting  both  the 
former,  and  granting  and  confirming  to  the  Duke  all  fees 
in  any  way  belonging  to  the  said  castles,  manors,  &C 

The  account  of  the  receiver,  William  de  Cusance,  for 
the  year  11  Ed*  3^  was  then  produced  from  the  king's 
remembrancer's  office,  (which  was  proved  to  be  the 
proper  depository  for  the  minister's  accounts  of  the 
king  and  the  Duke  of  ConmallJ)  It  appeared  to  have 
been  audited  and  allowed.  This  account  stated,  that 
no  issues  or  profits  of  the  manors,  &c.  in  question,  had 
been  received  after  Mqy^  because  Edward  Duke  of 
Convwall  bad  then  taken  seisin  of  them  pursuant  to 
the  charter. 

A  document  was  then  produced  firom  the  same  office,  On  aoeooot  of 
purportmg  to  be  a  caption  of  seism  to  the  use  of  the  which  the 
Duke  of  Cornwall^  by  James  de  Wodestotke  and  WilUam  the  dudiy  of 
de  Monden^  assigned  by  the  letters  patent  of  the  Duke,  ^^;^, 
to  do  the  same  on  Mmdm^  May  1«.  UEd.3.    For  «?ctthepo«». 

•^'         ^  sioDs  or  re? ^ 

the  plaintiff  it  was  objected,  that  this  instrument  could  ^^^  ^^^ 

^  .  .  duchy  are  to  be 

not  be  read  in  evidence.    That  it  was  not  a  public  comuierad  as 

public  acti ; 

document,  executed  under  any  public  authority,  but  a  and,  on  Uus 
mere  account  of  something  done  under  a  letter  of  cument  pur. 
attorney  from  the  Duke  ol  ComwaU.    The  Duke  of  SSof^i^ 
Cornwall  was  merely  a  subject,  although  the  highest  in  ^^Jf^  "** 
the  kinfldom :  the  public  had  no  interest  in  his  acts,  ^^?  ^^  ^*?^ 

or  »  yf^ii  jjy  certain 

nor  any  with  respect  to  the  revenues  of  the  dukedom,  penomanigned 

•^  *^  bjhif  letters 

His  acts  were,  therefore,  to  be  treated  as  those  of  any  patent  to  do  so^ 
other  subject,  and  consequently  this  instrument  could  evidence  to 

A  -D    4  shew  the  rights 

3  U  4  not  of  the  Duke. 
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1828.  not  be  used  iblr  the  purpose  of  afiecting  the  nfjtits  of 
third  persons.     It  was  introduced  not  merely  to  proTe 

Rows 

agtdnti  the  fact  of  seisin  having  been  taken^  but  to  prove  cir- 
cumstances relating  to  the  manors  comprised  in  the 
grant  from  the  crown. 

For  the  defendant  it  was  urged,  that  this  was  a  public 
document  relating  to  the  property  of  the  crown,  inas- 
much as  it  was  the  evidence  of  what  had  been  alienated 
by  Ed.  5.  to  the  Duke  of  ComwalU 

Lord  Tenterden  C.  J.  The  foundation  of  this  ob- 
^  jection  entirely  fails.  It  has  been  argued  that  this  in- 
strument cannot  be  received  in  evidence,  because  it  is 
a  mere  .private  document,  the  acts  of  the  Duke  of  Cbni- 
wdl  being  only  like  those  of  any  other  subject.  In 
general,  that  is  true.  But  with  regard  to  the  duchy  of 
Comwallj  the  case  is  very  diflerent;  ibr  when  tiiereis 
no  Duke  of  Cornwall^  the  possessions  granted  to  him 
revert  to  the  crown.  The  crown  r^resendi^  tlie 
public,  has  an  interest  in  every  thing  relating  to  the 
duchy  of  Cornwall  and  its  revenues ;  and  it  is  immaterial 
whether  any  act  affecting  them  is  done  by  the  king 
when  there  is  no  Duke  otCcmwatt^  or  by  the  Duke 
of  Cornwall  when  tb^re  is  one.  The  instrument  in 
question  is,  therefore,  a  document  afiecting  the  ioteicsts 
of  the  public,  and  must  be  received. 

The  caption  of  seisin  of  the  manor  of  Tewington,  was 
then  read.  It  first  contained  a  list  of  the  firee-tenants* 
The  first  entry  was  as  follows  r-**'  WilUam  dt  Bodr 
rygan  holds  of  the  lord  the  Duke  of  Contttutt^  in  socage^ 
seven  Cornish  acres  of  land  in  Ttegrian^  renderings 
therefore^  by  the  year,  at  the  four  usual  t^rms  of  the 
year,  in  equal  portions,  l%s.  6d.    And  for  fine  of  tin 

at 


at  the  feast  of  St.  Mtdmd  IW.,  and  doing  tait  at  the 
court  of  the  lord  duke,  from  three  weeks  to  three 
weeks." 

The  other  free  tenants  were  then  mentioned  in  like 
manner,  the  fine  oF  tin  always  being  a  snm  certain. 
Then  followed  the  free  conventionaries.  "  Nicholat 
Wyta  holds  of  the  lord  duke,  in  convention,  one  mes- 
suage &c.  which  he  took  of  the  lord  JbAn,  late  Earl  of 
CormsaUt  to  hold  in  conventioQaiy  from  the  feast  of 
&.  Miehad,  in  the  7  Ed.  S.  to  the  end  of  sevei  years 
thence  next  following  not  completed.  Rendering, 
therefore,  by  the  year,  at  the  four  usual  terms,  7s,  9tL; 
and  at  the  feast  of  St.  Michael  a  certain  raitj  called  a 
fine  of  tin,  and  doing  suit  at  the  lord's  court  from  three 
weeks  to  three  weeks ;  and  he  shall  be  reeve,  decennier, 
and  beadle,  when  he  shall  be  elected;  and  shall  pro- 
perly sustain  the  nessui^  aforsswd,  shall  manure  the 
land  with  the  whole  stock,  not  making  waste  nor  de- 
stmction ;  and  when  he  shall  die  the  lord  shall  have  io 
the  name  of  a  heriot  the  beast  which  shall  be  of  the 
greatest  pricey  and  he  shall  have  nothing  of  his  other 
chattels.  And  he  bath  done  fealty,  and  clums  to  hold 
Ae  tcnaneats  aforesaid,  in  free  cooventlonary,  by  the  ' 
■foresaid  services,  daring  the  term  aforesud."  Aftac 
several  other  free  convendonaries,  there  was  "  PiiUp 
de  Nantmelfyn  boids  of  the  lord  duke  one  messuage 
eleven  acres  of  land  Irtish,  in  half  an  acre  of  land 
G>rms/i  in  Nansmd^/nt  which  be  took  of  the  aforesaid 
earl,  to  bold  in  convendon  for  the  time  aforesaid,  ren- 
dering therefor^  by  tbe  year,  at  the  four  usual  terms, 
lit.  and  a  fine  of  tin,  and  doing  suit  and  all  other  sei^ 
vices  as  the  aforesaid  Nicholas  Wyutf  and  hath  doae 
feelty,  and  dumeth  to  hold  those  tenements  in  free  con- 
vention 
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1828.       vention  by  the  aforestdd  services,  during  the  term  afore- 
said." 

Rows 

agamsi  Then  followed  similar  entries  as  to 

Jokn  de  Nansmettyn  s 
Jordan  de  Nansmettyn ;  and 
Gregory  de  NansmeUyn. 

**  Native  oonyentionaries. 

**  Nicholas  Pantener^  a  native,  holds  of  the  lord  dake 
one  messuage,  &c.  in  Tyngaran,  which  he  before  took 
of  the  lord  Jokn^  late  E^irl  of  CornufoU^  to  hold  in 
native  convention  from  the  feast  of  St.  Mkhad^  7  Ed»  3* 
to  the  end  of  seven  years  then  next  following,  not 
completed;  rendering  therefore,  by  the  year,  at  the 
four  usual  terms,  85.  and  doing  suit  at  the  lord's  court 
from  three  weeks  to  three  weeks.  And  he  shall  be 
reeve,  decennier,  and  beadle,  when  he  shall  be  elected, 
and  shall  be  taxed  at  the  will  of  the  lord;  and  when 
he  shall  die^  the  lord  shall  have  all  his  chattds,  and 
his  latest  born  son  whom  he  shaU  leave  alive  shall 
have  his  land  by  a  fine  to  be  made  with  the  lord,  at 
the  same  lord's  will.  And  hath  done  feal^,  and 
daimetb  to  hold  those  tenements  by  the  aforesaid  ser- 
vile services  in  native  convention,  at  the  will  of  the* 
lord,  during  the  term  aforesaid." 

Then  followed  several  similar  entries,  and  then 

*^  Natives  of  Stock. 

*^  Boberl  Ceron^  a  native  of  stock,  holds  of  the  lord 
duke  in  villeinage  in  J^fngaran^  one  messuage,  five  acres 
of  land  EngUshy  in,  &c.,  rendering  therefore  by  the  year, 
at  the  four  usual  terms,  5s.  Sd.^  and  doing  suit  at  the 
lord's  court,  &c.  (as  in  the  case  of  native  convendonaries); 

and 


and  be  shall  not  be  amoved  from  the  land  for  his  whole      ~  16SS. 
life,  and  he  hath  done  fealty." 

At  the  close  of  the  document  there  was  this  -entry : 
*'  Fines  of  tin  of  free  conventionaries  and  natives  at  the 
feast  of  St.  Michad,  worth  b;  the  year  2(b.  Also  t<dl 
of  tin  of  Tewington  is  worth  by  the  year  6s*' 

The  caption  of  snsin  of  the  other  manors  also  con- 
tamed  free  tenants,  free  conventionaries,  native  con- 
ventionaries,  and  natives  of  stock. 

A  minister's  account  for  Taoington,  25  Ed,  1.,  was 
then  read,  containing  an  acknowledgment  of  4*.  of 
Passchak  of  NatameUyti^  a  conventionary  for  this  that 
he  mmf  hold  hit  landjor  the  term  t^ten  years  as  he  befitre 
hddi  this  being  the  first  year. 

A  document  purporting  to  be  an  extent  of  the  manor  An  uHMota- 

of  Temngtorty  taken  in  the  1  Ed.  S.,  by  Boger  de  Gildes-  Umb  fbuBd  Id 

burgh,  was  then  produced  from  the  lord  treasurer's  re-  office,  and  pnr- 

fliembrancer's  office.  It  was  strung  together  with  several  bm^ai  by* 

others.  The  first  (an  extent  of  IJiwomAafc)  was  described  Ji^SJ^j^"" 

as  being  per  saerametUum ;  in  the  title  of  the  others  those  ">^f^iotAaf 

words  were  omitted.     On  the  last  there  was  indorsed,  Mn>ct>on  *>■« 

diitctioiiiordM 
"  Roger dt  Gildesl>urg,a\e9iBxA  ofthelord  theking,  ofthe  tit-*Ed.\, 

lands  of  the  king  wt)icb  were  in  /soM  Queen  of  England  mmcd  to  turn 

on  this  aide  TVent,  by  command  of  WtUiam  de  Norwich,  under  oompe- 

treasurer,  &C.,   delivers   here  these  rolls  the  S7th  of  ^luli^'^'' 

October,  ■  5  Ed.  S.,  from  the  ConquesL"     Many  extents  ^^J^*?^ 

found  in  that  office  have  similar  indorsements.     It  was  ^"""^ 

proved  that  the  lord  tceasorer's  remembrancer's  office  is 

a  proper  depository  for  such  documoits,  and  that  none 

are  recdved  there  unless  taken  by  due  aathority,  but  that 

some -extents  under  the  crown. are  deposited  elsewhere. 

The  document  was  not  signed,  nor  did  it  contain  within 

itsdf  any  statement  of  the  authority  by  which  it  was 

taken; 
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1828.  taken;  nor  was  any  commission  fiipnd.  But  the  order 
in  which  the  different  descriptions  of  property  were 
mentioned  pursued  the  directions  of  the  statute  4  Ed.  I. 
For  the  plaintiff  it  was  objected,  that  this  could  not 
be  received  in  evidence,  inasmuch  as  it  did  not  appear 
either  by  any  commission,  or  any  internal  evidence,  by 
whom  or  under  what  authority  the  extent  was  taken. 
The  indorsement  merely  explained  the  manner  in  which 
the  rolls  came  into  the  remembrancer's  office^  and  had 
no  relation  to  the  taking  of  the  extents. 

On  the  other  hand  it  was  ai^ed  that  the  statute 
4  Ed.  1.  made  it  the  duty  of  the  king's  steward  to  take 
extents  from  time  to  dme,  and  that  the  extent  in  question 
must  have  been  taken  in  pursuance  of  the  statute^  as  the 
various  matters  contained  in  it  followed  each  odier  in 
the  order  set  down  in  the  statute.  And  fiirther,  that  in 
the  1  Ed.  3.  there  was  good  reason  for  taking  an  extent 
of  the  lands,  &a  granted  to  Queen  Isabel^  inasmuch  as 
that  grant  expired  on  the  death  of  Ed.  2. 

Lord  Tenterosn  C  J.  I  am  of  opinion  that  this 
instrument  must  be  received*  It  appears  that  by  the 
slatate  4£d.  1.  extents  such  as  this  are  directed  to  be 
made.  It  appears  also  that  King  Ed.  2.  in  the  eleventh 
year  of  his  reign  made  a  grant  of  the  premises  in 
question  to  Queen  Jsabel^  to  hold  during  his  pleasure. 
That  grant  would  expire  on  his  death.  Then,  in  the 
fifth  year  of  Ed.  S.  Gildersburg  (who  appears  to  have 
taken  the  extent  in  the  1  Ed.  S.)  by  command  of  the 
tMBSurer,  delivers  in  the  rolls  to  the  oflBce  whence  they 
are  now  produced.  They  are  found  in  the  c^oe  where 
such  things  are  usually  d^)osited ;  and  the  only  ground 
that  can  be  ui^ged  against  the  reception  of  tibe  evidence 

is> 


iv  THE  Ninth  Year  of  GEORGE  IV.  7i9 

is,  that  the  extent  does  not  appear  to  have  been  taken        1828. 

by  any  competent  authority.     But,  considering  that  the        -. 

extent  pursues  the  directions  of  the  statute,  and  that  it       H^ma 

Bunroii. 

is  found  in  the  proper  place,  it  must  be  presumed  that 
it  was  duly. taken. 

Bayley  J.  Considering  that  this  document  was  found 
in  the  proper  oflSce,  and  that  it  would  have  been  a 
breach  of  duty  in  the  person  having  the  custody  of  that 
oflBce  to  admit  any  extent  not  duly  taken,  I  think  we 
must,  at  this  distance  of  time,  presume  that  it  was  taken 
under  competent  authority.  The  statute  4  Ed,  1.  says 
that  extents  are  to  be  taken,  not  by  whom.  I  therefore 
think  it  was  the  duty  of  each  steward  under  the  crown  to 
take  extents  from  time  to  time  of  the  lands  under  his  care. ' 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  If  tbb 
had  been  a  survey  or  rental  of  a  private  manor  it  could 
not  have  been  received.  But  an  act  of  parliament  re- 
quires  extents  to  be  taken,  and  in  a  certain  manner. 
Looking  at  the  exterior  of  this  roll,  we  find  that  the 
document  in  quesdon  is  indorsed  in  the  usual  manner, 
and  it  comes  from  the  proper  office.  Looking  at  the 
internal  contents,  we  find  that  the  person  delivering  it 
in  was  the  person  who  took  it,  and  was,  therefore^  the 
proper  person  to  make  the  return ;  and  that  the  mat- 
ters mentioned  in  it  are  those  of  which  the  statute 
directs  enquiry  to  be  made.  After  that,  there  cannot 
be  a  doubt  that  the  extent  was  taken  by  virtue  of  a 
sufficient  authority. 

Parke  J.    It  appears  to  me  tliat  this  extent  precisely 
fellows  the  directions  of  the  statute.    And  if  a  commis- 
sion 
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1888.  sion  were  necessary  to  give  it  yolidity,  we  might  now 
""""  presume  that  such  a  commission  once  existed,  but  has 
agamH  been  lost ;  but  I  have  no  doubt  that  it  was  the  duty  of 
the  steward  to  take  it  without  any  express  directions. 
The  extent  was  then  read ;  it  enumerated, 

1st.  Free  tenants ;  and,  as  to  them»  a  fine  of  tin  as  in 
the  caption  of  seisin. 

2d.  Free  conventionaries,  but  without  any  fine  of  tin. 

Amongst  others,  was 

**  John  de  Nammellyn  holds  half  an  acre  of  land,  and 
renders  annually  85.  6dm ;"  and  similar  entries  as  to 

Philip  of  the  same ; 

Jordan  of  the  same ;  and 

Gr^ory  of  the  same. 

dd.  Natives  and  stock. 

At  the  close,  *<  fine  of  tin  of  free  conventionaries  and 
native  is  worth  by  the  year  205.^ 

^  Soger  de  Yonge  gives  for  fine  to  hold  the  toll  of  tin 
in  Tewifigton  6s" 

The  auditor  of  the  duchy  of  Cormoall  then  produced 
from  the  duchy-office  a  roll  called  an  Assession  Roll, 
which  purported  to  be  an  account  of  the  acts  done  by 
certain  assessors  in  the  7  Edm.  8.,  under  a  commission 
to  them  by  John  Earl  of  Comfwattf  which  was  there 
recited. 

For  the  plaintiff  it  was  objected,  that  no  evidence 
havmg  been  given  to  connect  the  tenants  of  the  several 
manors  with  the  proceedings  of  the  commissioners,  the 
roU  could  not  be  read;  whereupon  the  parliamentary 
survey  was  produced,  and  in  that  document,  as  to 
Tewington^  it  was  stated,  that  A.  J3.,  8cc  holdeth  in 
firee  conventionaiy  to  him  and  his  heirs  for  ever,  from 
seven  years  to  seven  year%  according  to  the  custom  of 

the 


the  manor,  one  messiuge,  &c.  At  the  end  of  the  sur- 
rey of  Tmnngten  the  customs  of  the  manor  were  stated; 
the  first  of  which  was,  "  there  ought  to  be  kept,  every 
seventh  year,  an  asseBsion-court  for  the  said  manor, 
onto  which  all  the  customary  tenaats  are  by  their  cus- 
toms bound  lo  repair,  there  to  enter  their  cUim,  and 
new  take  the  several  tenements  and  parts  of  tenements 
that  they  hold  :  not  that  their  former  title  to  die  same 
doth  then  determine,  it  being  by  them  held  to  them,  their 
heirs  and  assigns  for  ever,  according  to  the  custom  of 
the  manor ;  but  for  that  thereby  divers  advantages  do 
or  may  accrue  to  the  lord."     Several  instances  of  such 

'  advantages  were  then  stated,  and  the  survey  contained  a 
similar  custom  as  to  attending  the  assession-conrts  in 
each  of  the  seventeen  manors ;  but  with  respect  to  the 
rights  of  widows,  and  the  course  <^  descent,  the  customs 
were  not  predsely  the  same  in  each  manor.  After  the 
parliamentary  survey,  certain  documents  were  produced 
from  the  augmentation-office,  which  appeared  to  be  me- 
morials to  the  crown  from  the  tenants  of  several  manors 
in  the  9  Car,  1.  That  from  TeioittgioH  was  as  follows : 
—  **  10th  October,  9  Car.  1.  Forasmuch  as  by  the 
course  of  time  this  year  lalleth  out  to  he  the  assession- 

-  able  y6ar  of  the  manor  aforesaid,  parcel  of  the  ancient 
inheritance  of  the  duchy  of  Comwallj  at  which  asses- 
sionable  year  the  tenants  of  the  said  manor  have 
anciently  used  to  take  their  customary  tenures  to  them 
and  their  heirs  &om  seven  years  to  seven  years,  accord- 
ing to  their  custom,  by  a  commission  for  that  service  to 
certain  commissioners  specially  directed ;  therefore,  the 
customary  tenants  of  the  said  manor,  whose  names  are 
subscribed  as  well  for  themselves  as  the  residue  of  the 
homage  absent,  made  their  repair  at  his  majesty's  audit, 

held 
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1828.  held  at  lAskeard  for  the  said  duchy,  the  day  and  year 
aforesaid,  and   presented    themselves  rejidy  to  renew 

n^ainu  their  takings  according  to  their  said  ancient  custom,  and 
prayed  their  admission  accordingly.  And  for  that  there 
was  at  thb  audit  no  commission  directed  for  perform- 
ance of  this  service,  therefore,  they  humbly  pray,  that 
their  tender  may  be  received  by  his  majesty's  auditor  of 
the  said  duchy  for  the  time  being  or  his  deputy/' 
Similar  memorials  from  several  other  duchy  manors 
were  read.  It  was  then  conceded,  that  the  assession 
rolls  were  admissible. 

The  commission  and  assession-roU,  7  Edso.  S.,  were 
then  read.  The  commission,  directed  to  all  sheriffs, 
&c.  was  as  follows :  — Whereas  many  of  our  tenants 
of  our  seignory  of  ComxoaU  have  long  holden  and  do 
yet  hold  in  divers  manors  great  part  of  our  demesne 
lands  of  those  parts  in  convention,  rendering  for  the 
same  lands  certain  rents  by  the  year,  and  their  terms 
wholly  expire  at  the  feast  of  St.  Michael  next  coming^ 
as  is  and  ought  to  be  known  in  the  country;  and 
forasmuch  as  we  have  the  power,  without  doing  wrong 
to  any  one,  to  retake  our  said  lands  into  our  own 
hands,  and  make  thereof  our  profit,  which  may,  per- 
hapS)  turn  to  the  injury  and  damage  of  our  said  te> 
nants,  n^verthel^s  we  will,  for  their  ease,  that  they 
may  henceforth  hold  by  new  covenants  the  same  lands 
in  convention}  so  that  they  always  render  to  ua  the 
true  value  thereof,  in  manner  as  between  them  and  our 
ministers,  whom  we  have  sent  thither  for  this  purpose^ 
may  be  agreed :  Therefore,  we  make  known  unto  you 
all,  that  we  have  appointed  as  attomies  and  put  in  our 
pkice  Sir  iB*  C,  z&c.  to  assess  our  }ands  aforesaid,  and 
to  let  them  in  convention  by  indentures  or  inrolments 

for 
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for  term  of  life,  lives,  or  years,  according  as  it  shall  seem  1828. 
to  them  for  the  good  of  our  said  tenants,  who  now  hold  — — ~- 
our  same  lands,  or  in  their  default  to  others  who  will  give  agaimi 
us  more,  and  as  shall  be  most  for  our  profit"  The  roll 
then  contained  a  statement  that  they  had  assessed  the 
lands  within  mentioned  for  seven  years,  and  there  were 
entries  applicable  to  the  different  manors.  For  Tew- 
ingten  the  first  entry  was  "  Free  conventionaries." 

^  Nicholas  Wysa  hath  taken  one  messuage,  seven  acres 
of  land,  in  one  ferling  of  land,  &c/'  The  twenty-ninth 
.entry  was,  *<  Philip  of  NansmeUyn  hath  taken  one  mes- 
suage^ eleven  acres  English  in  half  an  acre  Cornish^ 
which  the  same  holds  in  NansmeUyn^  to  hold  in  owven- 
flon  as  above^  by  rendering  therefore  by  the  year  1  Is.  at 
the  four  terms ;  thereof  of  new  increase  25.  ^d^  suit  and 
other  services,  and  he  gives  to  the  lord  for  a  fine^  &c 
and  hath  done  feally,"  &c. 

John  de  NansmeUyn, 

Jordan  de  Nansmettyn,  and 

Gregory  de  Nansmdhfn,  also  appeared  to  have  taken 
the  tenements  which  they  before  held,  paying  an  in** 
creased  rent  of  1  Is.  instead  of  8s.  6d. 

Several  ministers'  accounts,  corresponding  with  the 
Tents  and  fines  named  in  the  assession-roll,  were  then 
put  in ;  and  various  other  assession-rolls  were  read,  by 
which  it  appeared  that  the  firee  conventionaries  always 
took  their  lands  for  seven  years,  sometimes  at  an  in- 
creased, and  sometimes  at  a  reduced  rent,  and  they 
found  sureties.  In  the  assession-roU,  9  H.  ?•,  it  ap- 
peared that  a  condition  was  imposed  that  the  free  con- 
vendonary  tenants  should  leave  their  farms  in  good 
repair.  In  the  assession-roll,  16  H.  7.,  the  free  tenants 
were  mentioned  for  the  first  time.    Of  each  of  them  it 

Vol.  VIII.  8  C  was 
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182d.       was  said,  tenet  in  socagio^  &c. ;  of  each  of  the  free  con- 
""^^        ventionaries  as  before,  cepit.      In  the  assession-roU^ 

Rows 

ogpinMt  2  H.  8*,  there  was  a  special  covenant  for  residence  on  the 
tenements.  By  these  rolls,  the  estate  called  Nanandfyn 
was  regularly  traced  down  to  1794)  when  the  manor  of 
Tewington  was  sold,  and  a  part  of  that  estate  is  the  land 
in  question,  where  the  plaintiff  sunk  the  shaft  and  raised 
the  ore. 

The  charter  granted  by  Kmg  iX)A»  to  the  tinners  of 
CormaU,  givmg  them  power  to  dig  Un  in  aU  wastes; 
charters  of  confirmation^  SS  Edw.  1.  and  3  ^.4.,  and  giant 
of  pardon,  SS  H*  7.,  which  instituted  the  parliament  or 
convocation  of  tinners,  were  then  read*  The  laws  made 
by  the  convocation  as  to  bounding  for  tin,  were  read. 

The  enrolments  of  several  leases  of  toll^tin,  granted 
by  the  crown  when  there  was  no  Duke  of  CamwaBj 
were  read,  and  tollers  were  examined,  who  recdved  toU 
of  all  tin  worked  in  what  was  called  duchy  land,  which 
term  is  well  known  throughout  the  assessionable  manors 
as  distinguishing  the  land  of  the  conventionary  tenants 
from  that  of  the  free  tenants,  which  is  called  fee-land. 

The  enrolment  of  a  lease  was  then  read,  whereby 
JV.  III.,  in  the  eighth  year  of  his  reign,  demised,  granted, 
and  to  form  let  to  Hemy  Vincent  and  F*  ScobeBf  all 
mines  and  minerals  of  whatsoever  kind  found  or  to  be 
found,  dug,  or  acquired  in  any  places  within  the  several 
lordships,  manors,  precincts,  or  territories  of  the  duchy 
of  CanmaUf  as  well  opened  as  to  be  opened,  with  full 
power  to  dig,  &c.;  except  always  and  altogether  re- 
served all  royal  mines,  and  all  mines  of  tin,  and  all  other 
minerals  within  the  aforesaid  duchy,  now  granted  to 
any  person  or  persons  by  letters-patent  under  the  Great 
Seal  of  EngUmdy  or  under  the  seal  of  the  Exchequer; 

and 
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and  all  tolls,  farms,  and  other  dues  to  us  or  the  fanners       1828. 
there  belonging,  &c.  by  any  custom  or  demise  hereto-       — — 
fore  made.    Habendum  for  thirty-one  years,  rendering       against 
one  tenth  of  the  clear  profits.     Covenant  by  the  lessees 
not  to  enter  upon  any  lands  in  the  tenure  or  posses- 
sion of  any  of  the  tenants  of  the  duchy,  or  of  any  person 
or  persons  whatsoever,  without  the  consent  and  permis- 
sion of  the  tenants  and  occupiers  of  the  same  lands  in 
that  respect  before  had  and  obtained. 

The  enrolment  of  a  similar  lease  granted  by  the  Duke 
o(  Cornwall  in  1717,  upon  the  surrender  of  the  former^ 
was  then  produced. 

For  the  plaintiff  it  was  objected,  that  this  could  not  be  The  enrolment 

of  a  lease 

read  until  evidence  had  been  given  of  the  loss  of  the  ori-  granted  by  the 
ginal  lease,  the  enrolment  being  of  a  counterpart.   It  was  waU  !■  en'- 
said,  thatwhen  the  property  is  in  thecrown,  the  enrolment  aJ^l^net 
is  evidence,  because  the  cnown  can  only  grant  by  matter  J^'ijJlJ^ 
of  record,  but  that  the  same  reason  does  not  apply  to  a  ^7  ^^50^ 

rr  i^  -   when  there  IS 

lease  granted  by  the  Duke  of  CornxoalL  In  Kinnerdey  ^o  Duke  of 
V.  Orpe{a)j  it  was  said  that  the  act  of  the  officer  of  the 
duchy  oi Lanca^er  was  evidence;  but  that  case  is  very 
different  from  the  present.  There  the  plainUff,  in  order 
to  prove  bis  title  as  lessee  of  the  duchy,  produced  the 
original  lease ;  but  that  contained  a  proviso,  that  it  should 
be  void  unless  enrolled  within  a  certain  time;  and  the 
plaintiff  relied  on  a  memorandum  in  the  margin,  signed 
by  the  auditor,  whereby  it  appeared  to  have  been  en- 
rolled. BuUer  J.  said,  the  act  of  the  officer  was  evi- 
dence of  the  enrolment ;  but  that  it  was  unnecessary  to 
decide  the  pointy  the  lease  being  admitted  by  the  plead? 
ings.   That  case,  therefore,  is  rather  an  authority  against 

(a)  llhug  56, 
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I 

182S.       the  present  defendant,  for  there  the  original  lease  was 
•""^       produced. 

Rowt 

offimsi  On  the  other  hand  it  was  contended,  that  the  lease  in 

question  contained  a  clause  requiring  that  it  should  be 
enrolled,  and  that  the  tenant,  by  procuring  the  enrol* 
ment,  made  that  evidence.  Besides  the  crown  has  an 
interest  in  the  property  which  it  afiected,  and,  conse- 
quently, the  lease  must  be  considered  as  if  granted  by 
the  crown.  It  was  decided  very  soon  after  the  creation 
of  the  duchy,  that  the  Duke  of  Cornwall  has  the  pos- 
sessions of  the  duchy  with  the  same  privileges  as  the 
King,  because  it  is  never  disannexed  from  the  crown. 
Fifz.  Abr*  Prerog*  jL  16.  The  same  evidence  must 
therefore  be  admissible  to  prove  grants  of  duchy  pro- 
perty, either  by  the  King  oV  the  Duke  of  ConrwalL 

Lord  Tentebden  C.  J.  I  am  of  opinion  that  this 
enrolment  must  be  received  as  evidence.  The  estate  of 
the  Duke  of  ConmaU  is  of  a  very  peculiar  nature,  and 
there  is  nodiing  else  like  it  known  in  this  country.  The 
proper^  is  vested  in  the  Duke  of  CorMDoU  whenever 
there  is  such  a  person,  and  in  the  crown  whai  there  is 
not  Whether  there  is  a  Duke  of  ConmaU  or  not, 
there  is  an  office  called  the  Duchy  Office^  and  there  is  an 
auditor  of  the  duchy  accounts,  and  there  are  other  cheers 
for  managing  the  aiBhirs  of  the  duchy.  To  say  that  one 
rule  of  evidence  as  to  their  proceedings  shall  prevail 
when  the  property  is  in  die  crown^  and  another  when  it 
is  in  the  Duke  of  Cormoall,  would  be  to  introduce  in^- 
finite  confusion.  Looking  at  the  lease  in  question  (and 
we  must  look  at  it  to  ascertain  whether  it  be  admissible 
or  not),  we  find  in  it  a  clause  requiring  it  to  be  enrolled* 
.  Can  any  lawyer  doubt  that  the  enrolment  of  such  a  lease, 

granted 
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granted  when  there  was  no  Duke  of  Camvoall^  would  be       ]828; 
evidence  against  the  crown  at  any  future  time?  and  on  - 

account  of  the  peculiar  nature  of  the  dukedom^  and  the       agama 
interest  which  the  crown  has  in  the  possessions  of  the 
dukedoni)  I  think  that  all  the  same  rules  must  be  appli- 
cable to  it,  whether  it  be  at  any  particular  time  vested 
in  a  Duke  of  Cbmwoff  or  in  the  King. 

Bayley  J.  I  cannot,  as  to  this  point,  make  any  dis-p 
tincdon  between  the  King  and  the  Duke  of  Convwatt^ 
To  use  the  phrase  of  Lord  Hclbart^  <<  Dux  censetur  una 
persona  cum  rege."  Now  the  King  cannot  alienate  the 
possessions  of  the  crown  but  by  matter  of  record ;  and  as 
the  fee  of  the  possessions  of  the  duchy  is  alternately  in 
the  Duke  of  Cornwall  and  the  crown,  if  the  Duke  could 
grant  without  a  record,  the  crown  would  be  bound 
without  a  record.  It  is,  therefore,  necessary  for  the  pro- 
tection, as  well  of  the  tenants  as  the  crown,  that  all  grants 
of  duchy  property  should  be  by  a  record.  Then  there 
is  a  r^ular  office  and  an  auditor  for  managing  these 
matters,  whose  duty  it  b  to  enrol  authentic  documents 
only.  On  these  grounds,  I  think  that  the  enrolment 
in  question  must  be  received  as  evidence  of  the  lease. 

LiTTLEDALE  J.     For  the  .purpose  of  this  question,  I 
think  that  the  King  and  the  Duke  of  Cornwall  must  be 
considered  as  identified.  .  It  would  be  very  inconvenient 
if  one  rule  of  evidence  should  prevail  when  there  is  a 
Duke  oX  Cornwall^  and  another  when  there  is  not 

Parke  J.  I  am  of  the  same  opinion,  on  account  of 
the  identity  of  interest  between  the  Duke  of  Commtll 
and  the  crown.    There  can  be  no  doubt  that  the  lease 
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1828.       would  be  binding  on  the  crown  and  the  enrolment  good 
"■""^       evidence,  if  the  crown  alone  were  interested;  and  I 

Rows 

agahui       think  it  cannot  be  less  so,  because  the  crown  and  the 
Duke  of  Cdmwall  are  jointly  interested. 
i  The  lease  in  question,  and  several  subsequent  leases 

I  of  a  similar  nature,  were  then  read. 

Several  sets  or  under-leases  of  parts  of  the  demised 
premises  were  then  put  in,  which  granted  permission  to 
'  dig  for  copper  within  certain  prescribed  limits,  in  con- 

sideration of  certain  toll. 

A  witness  was  then  called,  who  proved  the  receipt  of 

toll  of  copper  in  duchy  land  for  the  lessees  under  the 

i  crown,  but  not  in  fee  land.     He  was  asked  whether 

he  had  received  toll  of  copper  in  odier  manors  than 
Teooington. 


Where  in  eMfa  ^OT  the  plaintiff  it  was  objected,  that  evidence  ought 
m«^n  belong-  ^^^  ^  ^  received  of  that  which  was  done  in  the  other 
loSund*  "rt**  ^'^^^^'^s-  Th®  evidence  is  not  relevant,  unless  to  shew 
of  the  aune       hq  incident  of  tenure  or  a  custom.    The  defendant  can- 

(uttrict.  It  ap> 

pewred  that       not  be  allowed  to  give  evidence  of  any  incident  of  tenure 

there  was  a  i». 

ciaaa  of  tenants  in  another  mauoT  to  anfect  Tewingtonj  unless  he  first 

anflwering  the       ,  -  _  .       -  '  i        ^^ 

aame  descrip-  shews  that  the  tenure  is  the  same  m  each.  Nor  can 
whom  their  ^^J  evidence  of  custom  in  one  manor  be  admitted  to 
tenement  were  p,.^^^  ^  custom  in  another,  unless  both  before  the  time 

i^^tbiT^'  of  legal  memory  were  in  the  possession  of  the  same 
^^^^  person,  and  formed  a  part  of  the  same  district ;  for  a 
had  been  en-     custom  to  be  binding  must  have  existed  from  time  im- 

joyed  by  those  ^  ° 

teiujies  in  one    memoHaL    Jn  this  case  it  has  been  proved  that  the  tenure 

maoor,  might 

he  received  to    IS  not  tfa^  £0016  throuffhout  the  assessiouable  manors: 

shew  j^bmt  wen  ^      .  ^   ^"^  ^ 

j^^ifftttio     ^^-^g^cjjj^   ff^Uestan^  and  Cb/meston  being  ancient  de- 

^^^^  ^/  '^^  ^en^tS  h*^  peculiar  privileges,  and 

^^^e^     ^f^^e^  m^  ^  not  being  so.    Again,  in  the 

\/^  ^  caption 
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captkm  of  seisin  the  free  oonventioiiaiy  tenants  in  Tem^.       1 828. 
ingtcn  are  said  to  pay  a  certain  fine  of  tin^  and  the  same       """""^ 

•  •  •  RowB 

appears  in  the  inquisition  postmortem  Edmundi;  but  _agamti 
this  is  not  said  of  the  oonventionary  tenants  in  other 
manors.  So  also  in  the  parliamentary  survey,  although 
it  is  stated  as  to  each  manor,  that  there  is  an  assession 
court  holden  every  seven  years,  to  which  the  tenants 
must  resort,  and  that  their  estates  do  not  then  cease, 
yet  it  is  not  stated  that  in  each  they  hold  to  them  and 
their  heirs  for  ever,  from  seven  years  to  seven  years, 
which  is  stated  of  the  tenants  in  Temngton  and  Hel^ 
ksion.  The  tenure  is,  therefore,  very  different;  for  in 
those  manors  the  tenants  would,  according  to  that  state- 
ment, take  a  freehold  in  interest,  but  not  in  the  others. 
In  order  to  get  lid  of  this  di£BcuIty,  and  shew  the  tenure 
the  same,  the  surrenders  and  admittances  in  the  different 
manors  should  have  been  produced.  According  to  the 
opinion  of  Fortetcue  J.  in  Duke  of  Somerset  v.  France  (a), 
the  evidence  of  things  done  in  other  manors  cannot  be 
given  in  evidence  to  a£kct  the  manor  where  the  dispute 
arises,  unless  the  tenure  be  the  same.  At  first  he  was 
the  only  member  of  the  court  who  thought  the  evidence 
admissible,  even  under  those  circumstances ;  but  JZay- 
numd  C.  J.  and  Reynolds  J.  consented  to  receive  the 
evidence,  upon  the  assurance  that  it  had  been  done 
upon  the  Northern  circuit,  and  not  because  they  were 
convinced  of  the  propriety  of  it  Now  it  is  somewhat 
remarkable,  that  in  a  subsequent  case  of  Lawther  v. 
Rem{b)j  Fortesme  J.  rejected  such  evidence ;  but  the 
judgment  was  reversed  on  the  authority  of  Somerset  v. 
France.    All  the  subsequent  cases  op  the  point  have 

(a)  1  Ar.  668.  {b)  Fori,  41. 
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1628.  been  determined  on  the  same  authority.  In  Boe  ▼• 
"■""■^  Parker  (a),  and  Stanley  v.  White  (6),  the  case  o(  Somerset 
offthui  ¥•  France  is  said  by  Lord  Kenyan  and  Lord  £&»- 
borough  to  have  proceeded  upon  the  ground,  that  all 
the  manors  then  in  question  were  parcel  of  the  same 
district,  and  subject  to  the  same  border  law,  which 
must  mean,  that  the  tenants  of  all  held  by  the  same 
tenure.  In  the  present  case  the  tenure  has  not  been 
proved  to  be  the  same.  Again,  in  Stanley  v«  fVhiie^ 
Lord  Ellefdforough  assumed  that  all  the  belt  of  land  to 
which  the  evidence  applied  originally  belonged  to  one 
person,  who  had  granted  it  out  to  others,  reserving 
certain  rights.  Here  it  has  been  proved  by  the  early 
documentary  evidence,  that  all  the  manors  did  not 
originally  belong  to  one  person;  the  tenants  of  those, 
manors  must,  therefore,  have  derived  their  rights  from 
different  persons ;  and  there  is  no  ground  for  the  pre- 
sumption  upon  which  the  Court  proceeded  in  &anl^ 
v.  White*  The  evidence  in  question  cannot  then  be 
received  to  prove  an  incident  of  tenure.  Neither  can 
it  be  admitted  to  prove  a  custom.  In  Somerset  v.  JFhmee^ 
Fortescue  J.,  although  he  thought  the  evidence  admis- 
sible to  shew  the  quality  of  the  tenure,  observed,  that 
there  was  a  great  difference  between  that  and  recdving 
it  to  prove  a  custom.  No  custom  can  be  good  unless 
it  has  existed  from  time  immemorial;  and,  therefor^ 
no  common  custom  can  affect  these  manors,  unless 
before  that  time  they  were  in  the  hands  of  the  same 
person,  which  has  been  disproved.  Again,  by  some  of 
the  evidence  given  by  the  defendant,  viz.  the  assession 
rolls,   it  would  appear  that  the  plaintifl^  and  others 

(a)  5  r.  J7.  26.  (6)  14  £ati,  532. 

similarly 
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similarly  situated,  have  not  a  customary  estate^  but  a       1828. 
mere  conventionaTy  estate  as  leaseholders.    No  cttstom       """""^ 

Sows 

can  attach  to  an  estate  of  that  nature ;  and  the  defendant       agahut 
ought  not  to  be  allowed,  for  one  purpose,  to  treat  them 
as  conventionary  tenants,  and  for  another,  as  customary 
tenants. 

Arguments  for  the  defendant.  The  evidence  tendered 
is  not  evidence  to  prove  a  custom,  but  to  prove  what 
interest  the  lord  has  in  those  lands  which  in  these 
seventeen  manors  have  been  granted  out  to  the  con- 
ventionary tenants.  Custom  and  tenure  are  very  diflferent 
things.  The  tenure  must  first  be  established,  and  then 
the  custom  shews  in  what  course  that  tenure  shall  go. 
It  is  very  difficult  to  say  what  is  the  tenure  of  the  con-* 
ventionary  tenants  in  these  manprs,  and  that  very  ob« 
scurity  is  the  ground  for  receiving  this  evidence.  If 
they  were  ascertained  to  be  copyholders,  or  to  be  lease- 
holders, the  rights  arising  from  such  tenure  would  be 
easQy  ascertained ;  but  all  that  is  known  of  these  tenants 
is  that  in  each  of  the  manors  ever  since  the  7  Ed.  S., 
and  perhaps  long  before^  there  have  been  conventionaiy 
tenants ;  that  in  each  there  is  an  assession  court  holden 
once  in  seven  years,  at  which  the  conventionary  tenants 
come  and  renew  their  holdings.  In  all  the  manors  they 
take  for  seven  years,  although  from  long  usage  it  cannot 
now  be  said  that  their  rights  cease  at  the  end  of  that 
term.  This  similarity,  afiecting  all  the  seventeen  manors, 
is  sufficient  to  shew  that  they  form  one  district  under 
the  same  lord,  where  he  has  in  all  probability  reserved 
throughout  similar  rights  to  himself  in  the  grants  made 
to  the  ten^its  bearing  the  same  description.  Evidence 
of  rights  exercised  by  the  lord  over  conventii^ary  tene- 
ments 
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'  1628.  mmts  in  one  of  Atae  manors  may  therefi>re  be  reodTed 
to  shew  what  rights  he  has  reserved  throughout  the 
district.  In  JkfrakiU  v.  Wynne  {a)  it  was  held  that 
leases  of  mhierals  under  one  part  of  a  waste  were  evi- 
dence  of  the  lessor's  right  to  the  minerals  under  anoAer 
part ;  both  being  proved  to  be  parcels  of  the  same  dis- 
trict This  principle  was  recognized  by  Lord  ElUf^ 
borough  in  Bex  v.  EUis  {b\  where  he  cites  the  Lord  JBor- 
cto^s  case  from  Hale  de  Jut.  Mar.  S5.9  and  observes, 
that  the  evidence  as  to  other  manors  was  not  so  pro- 
periy  to  be  considared  evidence  of  die  custom  of  c»e 
manor  to  prove  the  custom  of  anodier,  but  evidence  to 
prove  one  and  the  same  custom  aftcting  a  whole  district 
of  manors.  This  is  consistent  with  die  doctrine  of 
Sir  M.  Wf^ht{c\  who  says,  that  in  considering  the 
nature  of  fends,  the  nature  of  the  province  where  they 
lie  is  to  be  kept  in  view. 

Lord  TBNTBKDkN  C.  J.  I  am  of  opinion  that  the 
Court  are  bound  to  receive  this  evidence.  It  appears 
by  the  documents  which  have  been  produced,  that  before 
and  at  the  time  of  the  creation  of  the  duchy,  courts 
called  assession  courts  were  or  ought  to  have  been  held 
every  seventb  year  under  a  oommisrion  frmn  the  lord 
of  the  soil,  desiring  oertun  persons  to  repair  to  these 
manors,  which  were  then  all  in  one  hand,  and  let  the 
lands  to  the  best  advantage  of  the  owner.  A  distinct 
court,  under  the  same  commission,  was  held  for  eadi 
manor ;  and  we  find  by  the  returns  that  there  woe  a 
dass  of  tenants  called  free  oonventionary  tenants,  dis- 
tingmriied  from  free  tenants  and  frtmi  native  conveiH 

{a)  2  B. «!-  A.  554.  (6)  lU.^S.  652. 

(c)  Wfi^$  Tbnifvs,  aditioD  176S,  p.  96. 

tionaries. 
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tionaries,  as  long  as  the  latter  dass  (which  now  iqppears       182S» 
to  be  extinct)  continued  to  exist.    In  each  mancur  the        ^_  _ 

^  Hows 

free  conventionary  tenants  are  siud  to  come  and  take  agahui 
their  lands  for  seven  years.  If  there  were  no  other 
evidence  they  would  be  pure  leaseholders ;  but  by  the 
parliamentary  survey  it  appears  that  certain  commis- 
sioners were  sent  down  to  enquire  into  the  possessions 
of  the  duchy^  and  in  every  manor  these  tenants  daim 
substantially  the  same  rights,  altfaongh  with  some  minute 
variations  as  to  the  descent  of  their  estates  or  the  rights 
of  their  widows.  They  state  that  they  must  attend  the 
assession  courts  and  renew  thdr  holdings,  but  that  their 
right  does  not  cease  at  the  ezpimtioaof  the  seven  yearsi 
Thus  if  we  take  the  earlier  evidence  alone  they  are  all 
leaseholders ;  if  we  take  the  latter,  also,  the  same  cha- 
racter (whatever  that  may  be)  belongs  to  them  all.  It 
may  be  very  difficult  to  say  precisely  what  that  character 
is.  It  is  very  peculiar,  and  not  known  in  any  other 
part  of  the  country,  but  certainly  belong  to  all  those 
called  free  conventionaries  in  this  district.  Must  we 
not  then,  m  fidmess,  in  order  to  ascertain  what  are  the 
relative  rights  of  the  lord  and  Uiese  tenants,  in  one  part 
of  this  district^  enquire  what  are  their  rights  in  another  ? 
It  appears  to  me  that  plain  reason  and  commcm  sense 
require  it,  withont  resorting  to  decided  cases,  or  nitie 
and  subde  distinctions  as  to  whether  the  matter  in  die* 
pute  be  in  the  nature  of  tenure  or  custom.  This  is 
not,  properly  speaking,  a  question  of  tenure^  nor  a 
question  of  custom,  suek  as  the  course  of  descent  at- 
tached to  the  tenure^  but  a  question  as  to  what  the 
lord  parted  with  to  those  who  are  called  conventioBary 
tenants. 

Bayley 
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1628*  Baylet  J.    Generally  speaking  a  party  cannot  be 

allowed  to  prove  the  custom  of  one  manor  by  evidence 

Rows 

«i^tiu^  of  a  custom  in  another^  unless  a  connection  between 
them  be  first  established.  But  when,  in  a  case  circum- 
stanced  as  this  is,  we  find  a  certain  diass  of  tenants 
existing  fi*om  a  very  early  period  down  to  the  present 
time,  the  terms  of  whose  tenancy  are  expressed  in  lan- 
guage that  leaves  their  rights  in  doubt,  and  when  we 
find  in  each  manor  contemporaneous  grants  to  the  same 
class  of  tenants  in  the  same  words,  may  we  not  enquire 
what  was  enjoyed  under  those  words  in  one  manor,  in 
order  to  ascertain  what  was  granted  by  them  in  another. 
It  has  been  the  constant  practice  to  construe  documents 
by  usage.  Thus,  where  a  grant  is  made  to  hold  to  A^ 
J3«,  and  C  successive^  usage  explains  the  meaning  of  that 
word.  Now  looking  at  the  extent  of  these  manors  in 
the  1  Ed.  S.  we  find  firee  conventionary  tenants  mai« 
tioned,  but  the  terms  of  the  convention  are  not  stated. 
The  same  observation  applies  to  the  ciq>tion  of  seisin. 
There^  indeed,  a  fine  of  tin  is  spoken  o^  but  it  is  quite 
silent  as  to  the  right  to  minerals  in  general.  Similar 
language  is  used  with  respect  to  the  free  conventionaries 
in  each  of  these  -manors.  I  am,  therefore,  of  opinion, 
that  the  usage  which  has  prevailed  in  one  part,  and  is 
therefore  evidence  to  explain  die  meaning  of  the  grant 
there,  is  evidence  to  explain  a  grant  expressed  in  similar 
terms  as  to  any  other  part  of  the  district 

LiTTLEDALE  J.,  ou  the  followiug  momiug,  said,  that 
having  examined  the  authorities,  he  concurred  in  the 
opinion  expressed  by  Lord  TefUerden  and  Bajfley  J. 

Parke 
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Parke  J.  was  absent  doring  the  argument,  and  gave       1828. 


no  opinion.  

^  Rows 

receipt  of  toll  of  copper  worked  in  duchy  land  in  other 
manors. 

The  answers  of  the  tenants  to  certain  interrogatories  Aoawcn  to  in- 

terrofpitories 

put  to  them  at  the  assession  court,  1  jE/i>.,  were  then  may  be  nud 
tendered,  and  objected  to^  because  the  interrogatories  dudng  the  in- 
were  not  produced.     It  was  proved  that  search  had  ^l^l'^lraoUie 
been  made  for  them,  but  they  could  not  be  found.  '""^^ 


Lord  'nsNTERDEN  C.  J.  We  must  allow  die  answers 
to  be  read.  If  there  is  any  obscurity  in  them  for  want 
of  the  questions  that  will  destroy  thdr  effeCL 

For  the  plaintiff,  evidence  was  given  in  reply,  that 
courts  leet  were  holden  for  the  diflferent  manors^  and 
court  rolls  kept;  that  surrenders  and  admittances  were 
made  from  time  to  time  and  entered  on  those  rolls;  that 
the  admissions  to  the  tenements  called  conventionary 
were  '*  to  the  tenants,  their  heirs,  and  assigns  for  ever, 
according  to  the  custom  of  the  manor,  doing  the  ser« 
vices  and  paying  the  rents  accustomed.  Fealty  done^ 
and  pledges  for  reparations,  payment  of  rents,''  &c 
That  these  tenants  leased  for  fourteen  or  twenty-one 
years  without  any  licence  from  the  lord,  and  that  they 
cut  and  sold  timber  occasionally,  but  it  did  not  dis- 
tinctly appear  that  the  lord  knew  of  it.  It  was  also 
proved,  that  in  several  instances  where  the  lessees  under 
the  Duke  of  Cornwall  attempted  to  sink  shafts  in  eon- 
ventionary  tenements  for  the  purpose  of  getting  copper 
ore,  the  owners  of  the  tenements  resisted,  and  that  in 

some 
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1SS8.       some  cases  the  works  were  discontinued;  in  otfiers,  a 
_^  consideration  was  given  to  the  tenants,  in  order  that  the 

agama       works  might  be  allowed  to  proceed. 

Lord  Tektebden  C.  J.»  in  summing  up,  told  the 
jury,  that  the  question  in  the  cause  was,  whether  the 
owner  of  a  conventionary  tenement  was  entitled  to  the 
eo(qp^  found  under  it;  or^  whether  it  belonged  to  the 
Duke  oiCdnmaBs  and  that  there  was  no  question  here 
as  to  the  right  to  alter  and  dig  for  it*  That  in  many 
manors  it  happened  that  the  lord  of  the  soil  was  entitled 
to  the  minerals,  but  had  no  right  to  enter  upon  the 
lands  of  the  copyhold  tenants,  to  search  for  and  obtain 
those  minerals,  without  the  consent  of  the  tenants,  and 
that  all  the  evidence  ^ven  by  the  plaintiff  as  to  the  in- 
terruption  of  workings  might  be  explained  by  the  right 
of  the  tenant  to  prevent  the  owner  of  the  minerals  from 
digging  for  them  without  his  consent  His  Lordship  then 
4if«ct9d  the  attention  of  the  jury  to  the  documentary 
and  parol  evidence,  and  observed,  that  even  allowing  the 
oonventionary  tenants  to  have  in  their  estates  the  largiBst 
inteiest  that  they  had  ev^  claimed,  viz.  from  seven  years 
to  seven  years,  renewable  for  ever»  that  would  not  give 
them  a  right  to  the  minerals ;  and,  although  a  distinct 
positive  usage  for  the  conventionary  tenants  to  take  the 
minerals  might  he  valid  in  law,  it  was  incumbent  on 
them  to  pvQve  it,  for  otherwise  the  right  would  reinain 
in  the  lord* 

Verdict  for  the  defendant 

Brougkfph  ^f^^9  PaUe»m^  ond  FcikUj  for  the 
pifiptiff. 

Tjie  4Uormi/  find  SfiUcUor  General  3ir  J.  Scarlfit, 
ffarrison,  Jjafnpierj  and  Coleridge^  for  the  defendant 
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1828. 


Doe  on  the  Demise  of  Robt  against  MAi8£Y(a). 

TT  JECTMENT.    At  the  trial  before  Gaselee  J.,  at  in  ejectment 
the  last  Gloucester  Summer  assizes,  it  appeared  that  ^l^^^Su 
the  premises  had  been  mortgaged  in  fee  by  the  defendant  SSwm  to"duL 
to  the  lessor  of  the  plaintifil^  that  the  mortgage  was  "^^ 


sion  before 

forfeited,  and  that  the  defendant  remained  in  possession.  «^on  luou^ 

Where  the 

The  usual  evidence  of  the  mortgage  deed  was  given,  mortgagee  suf- 
but  there  was  no  proof  of  any  demand  of  possession,  ^agor  to  remain 
Upon  this  it  was  contended,  that  the  plaintiff  ought  to  Ibe^^^!!^^^ 
be  nonsuited ;  but  the  learned  judge  directed  a  verdict  CS^no?* 
for  the  plmntiff,  with  liberty  to  the  defendant  to  move  J^]J?/'  ^^ 
to  enter  a  nonsuit.  •>"*  **  'n®* 

tenant  bj 
■ufierance  onlj; 
and  may  be 

Tdlfinard  now  moved,  accordmgly,  to  enter  a  nonsuit  treated  either 
He  admitted,   that  the  long  established  practice  had  trespataerattbe 
been  for  a  mortgagee  to  recover  without  proof  of  any  iJ^l^^l^. 
notice;  but  he  ccmtended  that  the  mortgagor,  when 
allowed  to  remain  in  possession,  was  in  the  situation  of 
tenant  at  will  to  the  mortgagee^  and  therefore  could  not 
be  treated  as  a  trespasser  till  the  determination  of  the 
will ;  and  he  cited  Partridge  v.  Bere  (6),  to  shew  that  the 
relation  of  landlord  and  tenant  subsisted*    But 


Lord  Tenterben  C  J.  The  mortgagor  is  not  ip 
the  situation  of  tenant  at  all,  or  at  all  events,  he  is  not 
more  than    tenapt  at   suffisranoe;   but  in  a  p^pilliar 

*(a)  This  case  waa  moved  early  in  the  term. 

character, 
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18^.  character,  and  liable  to  be  treated-  as  ieiMhUdt'''°Hl- 

MKAAtf^  tpespasaer  at  the  option  of  the  mortgagee. ->            ^..our-rtf 

B>»n^  Rule  refiiMCli 


Mauit. 


Whittaker  against  V/nrtTAKKR  and  Another. 

In  actions  by  HPHIS  WBS  ao  actioD  by  original,  and  the  defeddanlft 
ja^eot  re-  gave  a  cognovit.    On  the  5tt  of  November  IB26»  one 

cuoign  day  of  ^^  ^^  defendants  died.    Afterwards^  durii^  Midmeikmn 

whi^'h  ilT  ^^'^  judgment  was  entered  np*    A  rule  nisi  to  set 

"^CP^*  aside  thb  proceeding  as  irregular  having  been  obtained, 

« 
JBMtfnir  shewed  causs^  and  contended  thati  acooiding 
to  Samud  ▼•  Eoams{fi^  the  judgment  irfien  entered  had 
relation  ta  the  essoiga  day  of  the  terra,  and  must  be 
treated  as  s^ed  before*  the  death  of  the  defendants 

Tomlimsmi  oontra.  In  proceedings  by  origindy  the 
judgment  rdates  to  the  4«st  diyr  of  fiiU  terni»  for  until 
then  it  could  not  be  ^duail^  signed,  Hugh  v.  iioini* 

« 
Bayuev  J.    l4fatBk.diat  iaea actbn Iqr originaKdsp 
judgment  rdates  to  the  essoign  -day  of  the  teni#  anfl.if  ■ 
SO9  the  pmeedings  In  this  case  are  TCgilieBh 

*  k       «^  ■ 

lartULouAi.  lamoftheeameefaaiaiu  Itappi|m 
to  me  from  the  expression  in  the  atataleof  ftavda  «e<r- • 

(a)  «  T.  n,  569.  (5)  1  xi  R.  1 16. 

spec^g 
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upeetiiig  ike  eperatioa  of  docdceted  jodgmeDts,  that  in        18W» 

actions  fay  origiiwl  the  jndgmest  refers  to  the  esioigii* 

day. 

Rale  Aidiargtd. 


Wells,  Administrator,  against  Gubney. 

A    RULE  nisi  bad  been  obtained  for  discharging  the  whm,  by  th« 
defendant  out  of  custody,  be  having  been  arretted  ^^uff^^ 
a  third  time  for  the  same  cause  of  action.     Upon  cause  ^^J*^^  ^^ 
being  shewn,  the  court  referred  it  to  the  master  lo  report  ^^  ^  ■ 

aundtty  OB 

on  the  fects.    He  made  the  following  report: — The  crimiiiai pio- 

OMt«  fot  tiM 

actuMi  was  brought  on  a  bond;  and  on  the  7th  Jufyf  purpoMoTcr- 

•  fcflfm  hit  w» 

the  defendant  was  arrested  the  first  time^  and  discharged  mconeMi 
from  custody  on  the  ground  that  there  was  no  ac etiam  ^dniiiMd 


to  the  writ*    He  was  immediately  arrested  a  second  jj-JS^wrf 
time,  and  discharged  by  Aiyb^  J.  <m  the  ground  that  ^^.fj^^ 
the  first  action  had  not  been  discontinued.    On  SundqUf  v^octm,  tb« 
the  16th  JVoptfiadfr,  he  was  apprehended  upon  a  warrant  UmioiMdii. 

chaMMd  ovi  oT 

for  an  alleged  assault  upon  one  ParleU^  and  on  the  euiody. 
following  day  taken  to  Bow  Street^  where  he  was  bailed  wiwiiMr  • 
for  the  assault,  and  arrested  there  again  the  third  time*  {^^  ^  ^j^^^ 


The  defendant  in  his  a£5davits  suggested,  that  the  charge  ^^^^ 
of  assault  was  fictitious,  and  a  contrivance  of  jBosoa,  the 
plaintiff's  attoraey,  to  get  the  defendant  to  Bam  Street 
for  the  porpoae  of  arrestmg  him.  He^  however,  failed 
»  establishing  that  the  charge  was  fictitious  altogether, 
but  proved  that  there  was  a  hostOe  feeling  towards  Um 
on  the  part  of  Bo/um  the  attorn^,  and  that  the  latter 
and  PaHdi  wave  acting  in  omcert,  and  that  the  carrying 
▼ofc  ▼ni.  S  D  of 
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of  the  aefiNiifant  to  Soft^Sinei  Mi-nm^^ifi^^bf^iaect 
the  arrast*  •  .  :  i  j'l". .  t;.-  v/  ^iMjii^xi 

.  C/vmbraftd  £afi^  iiow  shewed  canie.  .Thexhfibd- 
ant  was  properly  arreBtecL  The  charge  of  aisaidt  :^ns 
not  fabricated.  An  actori  aiaaait  waa.praved..Mfase 
the  magistratey  and  the  defendant  iras  ordened  to  Ami 
bail.  The  warrant  iras  taken  oat  by  Pearidt  heSm  ht 
had  any  oonnnnnietftion'witii  Sozon^  and  not  for  the  por^ 
pose  of  this  cause.  It  might  lawfully  be  made  avaiUfale 
aAerwtovdb  9»  the  piferpoee  of  exeondng  civil  ptoee^ 
Thb  case  fa  dialiii^ishable  flws  Sireky*Prodgtr{m)z 
tliere  the  person  arreted  was  iUe}2|Uly  aeked  in  ikm 
ftrst  inatanoe  by  the  plaintiff  in  the  eaoae^  the  ottginid 
talcing wairiUilawfid.  In  iMs  oaae,  the  ori^nal  talai^g 
was  lawfal,  and'waa  not  ^fieotad  by  the  pleiaciCl  Ifwie 
oantrivaaee  be  not  alkM^  to  appsefalsnd  those  srftna 
seek  to  elude  the  lervice  df  preeess,  the  adintaiatvaliflia 
of  justice  w8i  be  ftequentfy  prevented^  It  is  svffieiea^ 
if  the  means  used  be-4awfiil»  The  thiid  airresfr  ia  net 
vteatioiis.  [/Wile  J.  Is  there  any  case  la  wMeh^'a 
third  arrest  ftr  die  seine  cMseofaetioahns  bee*  held 
to  be  ¥alid?3  There  is  no  siiehf case  t  hau  o9'princifA«% 
such  an  arrest  may  be  vttlid.  Where  the  di(endliMl«s 
been  released  from  an  arreat pfevieiisly  madei-Milifieinl 
of  form,  and  the  pltiiatiff  has  been  guihy  of  tio  'reteatioas 
oondooty  be  is  entitled  to  arrest  ^he-dcfehdant-siganrf 
and  in  Keamey  ^.  King{b\  aftea /arfMooMlt/idife  Ae 
ground  of  variance  in  a  former  action,  in  whloh  the  d^ 
fendant  was^  arrested,  it  wae  fteM^  |h(t  bib  migMf  be 
aneestedin  a  second  action' for 4itejMneMlifi0«  .cr.}!)?^ 

(a)  1  N,  Rep.  135.  (i)  1  du.  ^h.     ' 
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contrft,  was  stopped  by  the  court. 

*)(iBlfrirLvit'iJ.  Aa  ari^sl  dtnaot  b6  thade^oR  ohtt  pro- 
cess 'bn '«  AraAgrr*  b^t  ^very  dMtrant  fsesot  nay  be 
usMf'tb*  «BS0t]ts  'Cttil^'^aod  ioriiatDalAprQten.  £or  <ll|e 
^tn^le  oft  ^necirttaig*  Ike  litoter  ideabriptioii.  of'paoeen^ 
tUeMDHtei- door^  ^im;  be  brotem  open' ; 'wliile  Sht  that  of 
eoLeciitiag  'the  Ibnneiv  it  cahnot»  la-thia  OBfle»  tbed^ 
'ftflbdant  Utt  been; ar  thifd  tiBkemn^sted;  ancl  itisdear 
dnt'die  erimiaalfUKMcas  apaa  used  on  the  Sunday  to  give 
the  plvntiff  an  oppoitanity  of  loakiiig  the  arrest  oo  the 
chil  process  on  M&ndca^  and  by  the-cxecMitioii  of  the 
crimiMl  process  on  the  Sunicn^  the  defendastwas  taken 
into  custody  and. detained  tiU  Monday,  and  the  piaiotiiP 
was  thereby  enabled'  to  arrest  him  on  the  civQ  process 
on  thttt<iayi  It  is  sitid  that  .the  plaintiff  thigbtlawfoUy 
use  these  means  to  arrest  him;  bnt  I  think,  that  as 
libo  atrest  on'  civil  process  wouidi  nbt  have  been  good 
upon  the  SbudSd^i  the  arrest  on  that  process  on  the 
MonAigj  effected  l|y  means  of  the  previous  arrest  on  the 
crtmifiid  process  and' detention  till  the  Monday,  ougbt 
fiol  to  \>e  allowed*  I  admit  that  contrivances  must 
someiitiies  be  used,  in  order  to  execute  the  civil  pro« 
cess  jof  courts  of  justice;  but  those  contrivances  ought  to 
be  tMbas'mil^  be  lawfully  used  on  the  exeontion  of  civil 
proofttsyiand^marresi;  by  meoDs  of  criminal  process  is 
Ilk  nbm^ftil  ecmtrivflne^« 

Mv   *.•  T  .*    'I.'.,    ■♦!.•:.    • 

''*  Ifixa.  3v  I'-tfaitik'ft  very  doubcAil  whether  a  plains- 
tiff  can,  in^tsw^^trase,  Jawfttily  arrest  his  debser  a  -third 
time  for  the  same  cause  of  action.  The  geneiid  rule  is, 
that  a  man  shall  not  be  arrested  a  second  time  fof  the 
aA^vioT)  S  D  2  same 


/ 


omkuMi 


■   I  • 


•. » 
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provided  h  hBmtbobtanyiYeiaalikttti  odiklitotiM%iifj^aH 

iimd.  iMik  •  <W<itboiitgti99g'sii^  ieciAnl^piiklM  M^k 
pointy  >!' doubt  whiiher^Um  e»e^d(Mi€AiilM'MMtiacld 

(iii}iibrotiier.jB(9fey^  I<lM0lc)tb«' tiit^oaght^'ttv'be^ibtidb 

Ed^^abBolUte.   t^X^-dciikidatyti'ti^  bl4B^;>ife 
BOtkny  if  - Amm'  shoflid' witfain  two  da3o«{NiJf 
•^  .:    :    theicotts.-'  . '   •  1   .    •  .'  .J. 

,.'  .       ••'■■.  \  ••'      >'/•;•.'•  ■...;     M 

i*  .in     til.     .  r  1 1  "  vv  ,     ",''•'  » «       » •      » '  J    ■     '  1 1    '  I 

,!.■        ••••.,.«'         '.  *i     I' ■    t      '  f.  ' .      ,     '     '      I  Ul  I      ,         •     .'•) 

*   '  '  "The  ktW  agdimt  Robert  ^k ipton. 

The  lutitte  1  ND|CTMENT,  for^  disobeying  iin  order  pfi^stices. 
utL^^^'  , ,  TJj^  indictipenv  seated,,  that  on  the  2d  of  J(fnm^ 
iSJiiM!^^  1826,  W.Pyky  was  au  overseer  of  the  poor  of  the 
deoceor  esu.  parish  of  Hanburu.  in  the  county  o^  Stafford  ^  and  that 
boamcssof  the    on  the  day  and  year  aforesaid,  Jtyley  and  T'  Rbbotham 

penon  to  whom    *'  •  -f  -  •  .  .   ^i  .i        .  .    ,        .'  •  j^   •<i,    .  •    I-,  <? -..i  .i-w  • 

uy  child  ihall    Were  the  churchwardens :  and  that  G,  Hinckley  and  7*. 

be  bound,  shall   *^'  .«>...  ,.i    ,.,:     ...itlii^     UJiit 

be  within  a  dif.  Orme  were  the  overseers  of  the  poor :  and  that  Rultu^ 

fcrent county       ^  "     "  '  '''''  '  '  • ■'  ''  V<^'  »'  '  '^^"2  ^ifltt 

from  that  «  •  ,  •-*<-{ 

within  which  the  plade  iy  th6  ottcefs  n^hefeof  suc'h  cliff  J  Bli«n'(>e*fa6tlt/^lfiStt  U^tit&ifiHt 
and  in  all  other  c^tee  when  tbe  jvttices  of  the  peaa  for  the  .cl|iirj«^^r  ylwrgjAhm^^jfato 
the  place  by  the  officers  whereof  such  child  shall  be  bound  sljatl  be  sidiated,  Sm  who  shaii 
lign  the  allowance  #f  tbe  iofkntuM  by  w^iidi  au«h  cblft  4hiill^^  f^ft?^»iBtf  f(;)^tiffc 
jvriadiction,  erery  indenture  by  which  such  child  shall  be  bound  shall  be  aUowed,  ai  well 

by  two  juaticet  dfthtpoioe  for  the  county  or  diilft0bwitiiii|,-irtiMii|i0^ll^lW3ftp 

officer!  of  which  fufh  child  shall  be  bound  shall  be^  situated,  as  by  two  justices  of  the 

peace  for  the  coiaiy  dr  dttttitt  wkhia  wlArii  tfis^pladb  Mlftl;  li|i  i  lilBiilJfdilM  irtJM  i  Ii1i\ 

I  child  shall  be  intended  to  serre :  Held,  that  in  such  case  the  indenture  must  be  alloyed 

^7  foar  distinct  i^fsOMs,  twtt  of  them  being  JtMitestofitiit  ^tMitfJlMMMHctt^^iloU^ 

PlDtibtf  ia  to  be  faipond ;  and  the  other  two  beinit  juaticey  of  the  qranty  into  wbicb  he  is  lo 

**hou5^  '  '*     Tt    '  *v   J  biiji'^'jnr.ni  9aiu  JiiiiT 

^'  ^*  HincUeyy 


iM]»n«]kM.1!I^M  atlCBOBlimv  i^.  nt 


ThftiKfeIra 


.«B^Aat^b«>dq|fendaiit».Iatetofi'Ae  pwifihlofrfie^^ 
jFtfl^^  ili»]bhie}0QMIir>4f  jkK^  iy€Qinaii»  iMffcre  «ad*  antbe 
gJb^ffMW^^yfi^  A&rffdMl,9W»  m^  dorfof^vUtheifctiies;  after 
gKnep^OB^md  fi$iiii  lh^qe9/$>r  thrapaDeioFQneyttr  than 
^H^t  fidUowiRgi  GQnti0UQd<ta'.beidie  ocuuipfer  «£  oertatn 
lands  situated  in  the  parish  of  Hanbtay^  in  the  oounty  of 
S^sS^ffdi  and  flhat  tbeplaoe  of  residence  of  tfact  defendant, 
lifi.^lao  tbeie3tihb)iBhineiii|jn  traideand  piaceof  business  of 
the  defendant,  was  during  all  the  time  aforesaid  at  Scrop* 
iofij  within  the  parish  of  Scropton  and  Foston  aforesaid, 
in  the  county  oi  Derby  aforesaid,  and  within  the  distance 
of  forty  miles  from  the  parish  of  Hanbury  aforesaid; 
that  Hinckley  and  Ormei  so  being  such  overseers  as 
aforesaid  theretofore,  to  wit,  on,  8cc.  at,  &c.  with  the 
assent  of  Sir  O.  Modey^  Bart,  and  T*  K.  Hallj  Esq., 
two  justices  of  the  peace  in  and  for  the  county  of  Staf- 
ford^  dwelling  near  the  said  parish  of  tianlmryy  did  s6P 
fit  and  convenient,  arid  did  appoint  that  Charles  Vernon^ 
aged  nine  years,  a  poor  child  of  the  partsli  of  ttantmry'^     •   ' 
whose  pafents  were  not  by  the  saici  churchwardens  anci 
overseers  o^the  poor  thought  abte  to  Iceep  and  maintain  i 

him,  shbuld  be  bound  apprentice  to  the  defendant,  so  • 

beirig^sucH  dccuiiier  otland  as  aforesaid,  and  having  his 
fUse  of  jfpsidence  and  establishment  in  trade  and  place . 
tjf '/bii^ik?^^ 'at  'Siropion,  ih  the  parish  of  Scropton  Md 
#Mfbyi  IMbresald,  tixA  "within  a  reasonable  distance  and 
«Atbln>^^eiii8tatice>  of 'forty-  miles  from  the  parish  of 
£b9iiM3i#afiMmitad^  utitil  Vernon  should  accomplish  his 
X^I.age>o^twentywoBey^  .       .   ..' 

that  case  made 'and  provided;  that  on  the  day  and  year 
.V  A  \'>m\A  S  D  3  aforesaid. 


.  L"ii«>0  -'•* 


littl  ttfiires^  at  Itknburjf^  m  ^  tidm^y  ^  aurjffMi^^^AA 
"  ■  ■  '  before  Femtm  was  bontidiiipprentice  bfiikt'sM  cB^ifV* 
Qftrinif  adets  of  tbe  poor  oF  the  ptiriA  ^f  tbttOkry  U^tWd^ 
&ndant,  fa^  Vernon^  W8«  earrieQ  beftM'llie'ttiiMh^^Ol 
HbsAry  and  71  iT.  HbU^  Esq.,  to  being  Mch  j«itlMi<«i 
aforesaid ;  and  that  diey  examined  tfte'fttber' Md  nmliwr 
of  Vemont  and  enqaired  into  the'  pH^Nriei7  <lf  Mttdtaig 
Vernon  apprentice  to  the'  dpftniMti  to  wbMv  it  "wpa 
proposed  by  the  overseers  of  thi^  said  parish  0t  tjm^ 
bury  to  bind  ibe  said  Vernon;  and  that  the  said  Sir 
O.  JIfesfeyand  T.ILHalk  «o  tmiig  sUcb  j«stiaes»  dii 
particulariy  enquire  and  coMid^r  whether  the  ^efeldaill 
resided  or  had  his  place  of  busitaesri  within'  a  reaMnaUe 
distance  of  the  sud  parish  oiHiniktryj  to  whidi  Vetnam 
belonged,  havibg  regard  to  the  nieiin&  of  commuidiealioli 
between  Hanbury  and  Skrapton  and  PastoHi  Where  A» 
defendant  so  resided  and  had  his  place  of  baslness;  an«l 
whether  tliere  Were  any  circumstances  which  shcMd 
make  it  fit  in  their  jtK%nient  ihatthe  "saidchild  thoald 
be  placed  apprentide  at  a  greater  cfistance  ^  aUd  did  Usb 
enquire  inio  the  circamstances  and  character  of  the  d«^ 
fendant;  and  that  they,  Sir  O.  M.  and.  T:K^  H^i'^ 
upon  such  examination  und  enquiry  tMnrk  'it>plt>perth8t 
Vernon  should  be  bound  appreiitice  to  the  defbfdaat; 
and  that  they,  Sir  O.  M.  and  TkK.  H.^  so  b^i%  sm^ 
justices^  made  an  order  under  their  hands  and'  ^^t!i^ 
'bearing  date,  &c.  as  aforesidd,  whereby  iliey  ^dbMld 
that  the  defcifdant  was  a  fit  person  to  wltottk'^'FiArHM 
'  itoight  be  bound  an  appretidc^,  ited  tber^ifpof^-  d^ 
thereby  order  that  the  said  eyerseefs  dPtfib' pbof^Chs 
said  parish  otHafOkry  should  bte  at'UE^  ibfaind^lPVK 
non  apprendee  accordingly ;  and  diat  diey,  BBr  i(^. ' J£ 
'  and  T.  K.  H.,  Esq.,  did  afterwaids  at  the  porisk'  ef 

Hctnbwyf 


jEl^lFTO^ 


lit  /im  .NncTK  Ymb  iOf!  aSOBiQi:  IV.  ^ 

JSfim^tioy^  iiv.  tjbe  oouofiy  of  5k«[^f^  ^i^m  thie  ^id  If^Sv 
ordor  <ftr  biq^taf  Feirfiew  apprwukae  to  the  dafendaiiti  JTIT" 
lo)th9>Mid  .oftC9(|curtf^  the  poor  of  the  said.ppurish  of  jwdnu 
ffat^tttg  aSarwaid^  sib  the  WAixaiit  for  bifiding  TfTfiM 
uppwuieei  'that  nfttr  the  umld^gof  the  order*  Ih^f 
iiglMd'  tbeiv  aUowaoee  of  ibe  iodcnture  of  eppnentioe* 
«h^  ihieseiiiaftBr  pentmiiedy  for  the  bindiog  of  Vertim 
igf  4ht  9«id  eburchwankoB  end  orerseers  of  the  poor  cf 
thejiattsb  of  JEfaN&iry  to  ffae  defeodant^  before  the  fame 
•bod  been  execotid  bj  anj^  of  the  other  parties  thereto; 
that  on  the  7th  of  Jmmaj^  ia8«,  at  JEgginionf  in  the 
eouaty  of  Arijf^-  the  indentures  were  allowed  by  the 
eald  Sir  O.  Motkj^  Bart.y  jfAkm  Nidu4a$  Mofltg/,  and 
7«  K*  Hallf  ^sftdrest  then  and  there  being  three  <^  Us 
m^ljles^s  J9$$iica,  (^  the  pea^e  ,in  and  for  the  eotm^jf  qf 
Jkrhj^  and  dweUing  near  to  the  parjsh  of  Scropton  and 
iffaeiofh  in  the.  said  eooniy  of  Derigf ;  that  before  the 
da^tnaoentioned  aUowaoce  of  the  indeaUiresi  to  wit,  Ofx 
jtbe  9d  Jofmary  iad6»  doe  potice  was  given  to  the  oyeCr 
/Sears  of  tba  pamh  of  ScropUm  and  jPQst<m%  of  the  intei^ 
jtion  of  the  overseers  of  the  said  parish  of  HatJmy  to 
fbiod  ^Verfftm  qpprenttee  pdthin  the  parish  of  &  and  R$ 
«aiid.tp  apply  &r  the  said  last- mentioned  allowanoe  by 
.th^-asid.justic^^  and  that  the  notice  was  duly  proved 
Mfm  Sir  0.  Afes%,  A  N.  Motley  and  T.  K.  HaU, 
before  ibey  <^gned  the  indentures ;  that  Bf^9  ao  being 
tanch.  qtra^^wfid^n,  »xA  Hinetiey^  and  Ormef  so  beinig 
^M9t^  \ovmfeim  *«9  afor^flaid»  and  2i(^»  HincUejff  and 
\fkvm$.  ffo.  -baipg  tbe  ni^or  paipt  of  swh  churchwardens 
jpppdcOfi^wpttai m  nipreswdj  (to  wit,  oathe  7th  of  JamMZQf, 
.  ivtbf^j^  ejkme^  ^fti  tfenhsry.  in  the  eQun^  of  Sfagj^ 

m 

jfori^  qaned  twaparts  of  a  certain  indenture  to  be  pni- 

1  jMjfj^Ar Ji'^Qg'daili^.  tbe  same  day  and  year  last  aforesaid* 

^    .  .   -  3  D  4  whereby 


Miffarahjr . 'it  >  md  wloelBm^ 

fsdbn  oTftfveorb  of  jF29yH^fi^itb»tkftGM^nta£l«H»l<lf 
tii» '^BBliiB^s  ^oaticeiiof'tbci.ipeisa  fiib  Ar/zconil^af 
Af^M^  Wl>«6  MiquMT  wenoi  tkenosta  subadbibedl)  ibiiC  ii 

sttcA  jtistMs  dn  iand»^Jba/t.  At  iom^x^^'SlaSEmadfmDAsf 
Ihft  ;Mld  (Sir O.  My  'A.^Nl}Mi,.  iand  ^ar^iEia J&i^  fitfi^rs^ 

asrnif  jfar  tf0tfl9citt^ qf  Derbytr.irkose  tianes..waMt4tere9 
uouii  sobBGvibedy  md  in  :piirsaMice.of 'an  c(nlenin/irrk»g 
tlieineiinto'aBiiaxedy  made. by  and;  nnder .  Ae  haildRtad 
Mfe  pf  ar  a  Jtto0by  and  T.K.  HoII^Eb^.,  jnstkeaof  ifaa 
p^aca  <l£  thea^d  Qolmiyof  St^df  ia  punnianee  cf  ^ 
atfitQta  imeation^  thamtDy  bairingidatie.  dd  Jdnmny  1 MM^ 
bfid  puft,aiid  placed  f^erm^n  appfoaticetio  dieiidfandaall) 
<}f  tha t pactsh  of  Sn^q^iot^.e^d  FoOofh  in.  the  coai^jp^ 
fh¥^  efiMneaaid,  wUi  tbiai .  to  dwell  -and  sorve  fronljtkai 
-digp  of  the  dite  lof  th^  indentata  aiUil  t1lre|llJ^•4&e»'&^ 
^;  thati^iiJegfwao.baiitgcmeoftheckutohnmri 
HinM^imdi'Orme,^^  bcnng  oveiseavs  oCtha  posityiatidi 
MglUjf^  mnddei/y  aqd  Qritor,  so  beii^  die  major  tiriitflE 
9uob  oburobwaTdans  wkA  ovaneets  of  the  ipoorljof-^dife 
parfsli  of  H^mbia^  in  ibd  coitftty^of  Siafmd,  .ih^.ahd- 
thera  ^nwpaciiiriy  lijgagd.and  irTfaaatfd  .cm  parloofeilik; 
s«Bd  indeMtiira^  wMch  <was  then  <  and  tfafaBiaUo^ndqaad 
confireied  by  SkO^Mofl^f  Ai  N^' Ua^igi^'.  mduT.\&^ 
Shllf  so  baing  sueb  juidbCBa  ibr  (dm  coonttel  oCSiqfimtf 
a^.iDn^as  aforettddt  wfaodidi^hte  imd  diBreinodseqilE. 
to  iho  puttUDg^fiirtk  Faenofi  apprantiaa;  ilfi «lh niUf^i 
saidaavairal  praouaap  theidafaDdant,  aoibdbgsunbioaon'j 
piar  of  bndsw  afomafal^  and  so jia«dingfladi kaxiap 
•his  establishment  in  trade  and  o£,bn8faitts.Baiafbrettn^o 
^  afterwards. 


^Bitdipttla  ifiisenidf  iki^  the/coimtf  df •  Derij^  ifaadiniiaBe* 
tJ^faBT/CGtant 'ifaca^  iCttted!  lAe  iMHidef  \  oF  AwappmMieci 
%>gflher'wiA  th^  inileqtuffd  soneseoiitsd  and' aUwwcdi^ 
^  ibli  dMiiidBit;  frMip»sl*by  OHw^  so  imdg  ams^ef 
tpf  iSbiAiir^  tovTeoeivtt  iiiiii^  and'  ta  6Kecttte'^e<?tkcr 
'^ttof  the  iiutentQrey  and  the  defenUanfa  Tefi]iai»^ 
, . '  ^hA  ateohd  toikit>  atatod^'  tblit oa  Ae  7tb  of  tjbmiaiy 
I8M^  ffenunti  a^fioor  cUId,  being'  aetdad  in  the  poiab 
ef  JtMbtK^f,  m  die  -eotaatf  cSSte^fbri^  ^ose  porenta 
irarebytbe  oborcbwanieiis  and.oTeneeca'of-the  poor 
•of'dict  latlkflientioned  pansh  conaideied'oiiable  to>keep 
tfnd  raainioin  Veman^  waa,  by  Bgt^  lUnMey^  ittd 
'Qnt6$^  tbe  major  part  of  the  ebunshwalrdena  and  OTer*- 
aean  cf  the  poor  of  the  lait>anantionod  pariali^  and  by 
tbe'conaadk  and  allowanae  of  Sir  0:-H^  BarU  and  ST.iCi 
Jifd^.two  of  >hi8  sM^esty's  judtioeB  of  tbe  paaoe  in  and 
M'tha-isooiity  ^l^iaffiirdi  and  of  the  said  SifiO.M^ 
A^N^Mo^h^y  £sq*,  and  T.  K* Holly  thrae>  of  his  ma^ 
jbsty'a  jDttieaB*of  the  peace  for  the  bounty  iaX^Derbtfy  by 
ibdentnns  duly  exeootedy  duly  bound  ^  apprentiee  to 
ibei  defendant  \of  tbe  parish  of  Scropton  and  Fatten  in 
idM.'sttd*.ooqntyv-di^  defiendant  then' being" lin  odoupier 
tlfilandsiin .diesidd  parish  of  Hmdmrtfy  and  hating^ hia 
place  of  xvsidencb  nod  estaUisbment  bf'boflinesa  «t 
iSbrapia%initheipariih*ofi2%a^an  and  &rqptai.afimtaidy 
•and  #ithai^  forty  ndlea  of  the  parish^  of  JXifi&tfy  afore* 
^oiidi  notil  Vitmm'*Ax»Ad\  attain  twenty'*one  yMW  df 
-flgefiidiat  the  "defendaatdras  tendered  the  apprentiot^ 
tdgediepjarilih  tlie  indep^i^:  md  request  nado  to  re* 
oemobinii;  1iHt*(thitt  he  n£lsed  lo  resdiFe  bim^  or*4o 
cpsontd  tlieio^ica'pait«f  tbe  iikdentUM^  4tt  in  die  first 
•c(iuat^  ir^Benefaiidenuiiver^- 


dwftPtont-Jf  'b«i«^  ¥ir«jE^  j|  dots  not.  ;a«>Re|ir.  Ail(  .il|# 
uiiitiitMOo  «ifi>  gUow^  by  .tiw  JMSlM^  ofi  th^  i^o^Mgr 
«C  D^H^  >»  ip«iL  a»  bj  Ilia'  ji|i(4i9ea.<tf  tbe  ^^MinlBrH^ 
ft#infc  .  Tke  Uadiitf  ia  bjiheQ0icfi(i  of.».p«^4ll 

^  QMnHgr  4>C  JSMjjr.  Tbfi  MUlge  M  G4A.  &18a«  Jif 
fHiMS*  UiAtt  in  sndliM^a  the  M^Btof^fh^UibenUowiad 
bjr  tiffpjiiiiAcQS  of  tbe  iHNmty  in  whichttbo  bioduiig.  p^dik 
it  filiiol^  Of  mtf  4»  by  two  jsMieea  «f  <tI)«»Mni»ty  ia 
nUeh  the  ptriihwbenB  ibe.  Apprasdoe  U  to:iem  if 
piMto.  Thtte  wovib'Of  tbcmselTW  import,  ia  true 
gMmiwitioiI.  cx>i9tm«tioQ|  tbal  ia  sveh  caw  tbe  iailm^ 
tntts  jhaU.  bei  attowtod  by  foor.  difUnct  jostkef.  It 
«Beai%>ib€md«ii  aa  abiiurdity  lo.aay^.tbtft  lh«  ju6tice»Qf 
^  comity  fit)Oi  wbi^b  tbe  binding  Uklm  pboe  duJl 
iortiMa'ott.the  enquiMs  dii^eqled  -  by  the  first  Mctsoiit 
•hill  tbm  tmbe'  «ti  order  for  the  biodiifg,  tbaU.  $i0i 
Ihmr 'sBdiviliioe^of  tha  lu^oturtt  before  tbey  fire  eiofh 
entfA  by  mg  of •ibetpertiea.i  end  that  the  iaine.|MMii9r 
tileeifbtU  iktoiiy  in  ^another  ehemotef}.  eon^do^  of.  the 
ytfefHlity  ofi  the  biding  ^^^^  bes  faljien  p|we  in  {mis^ 
f«aaGe«ribtfrownordfer^  and  hm  been<abMdy  alliHiioi 
l^'tJwmi  after  4be  Mieil.eQt]<|iry  intoefcaryoispuoislaiiqf 
itUdh  it  would  appear  ought  to  hiftoenQB  ^eir  jodg^ 
jMMf  wd  ifaell  than  go  t]|vo^.tbe  fin^fn  #Mh 
nUtl  be  admitted  to  be  neoe«safy,  o£.d^  ^rjOiilf)i^s|lir 
Ogtil^  their  aQowaoee  to  the  aan^:  ladeAtfx^  '\\Ji^ 
legiifaitHCe  must  have  had  jiobm  objc^^in  x^gai^^ 
ihe  oMonrrcnoe  of  magiatiiitee  cf  bo(Jbk;ewmt^4  asv^ 
4qipctai!by  the  prMnU^  tet  tbe  o^^of  tjthei9fue9af 
nifHA^m  m»  to^  remedy  ^^  ^ nwnsipMfisrnlf^  haAfirim 
jfirom  JtMUhg  poor  ^kildrm,  fljfr^tfw  ^^9f '^^WV 

»«»'j<  -•  io 


m  ixkii^  sUcn^poof"'  thitmn  9ehkg,*^  &d  This  i«g^teu 
Hbh  M  t^'  ^  ju9ti(W  Must,  ihieMfeiid)  bate  beM  <faN 
tefnd^d  to  ep6m&  Bs  a  cheek  Hfjcii  tbe"$yM»«i^  wUcb 
then  prevailed  of  bindiiig;  chiMrim  Into  oiker  cmiMtei 
ikr  from  their  homes ;  but  tMs*  chetck  .will  be  nuidefed 
Utiich  less  efi^tual  fttid  beneficial  if  "ditf  conglrvclioti 
eomended  for  on  tb^  other  Ad^  pvevxribs  atid^  in  atnaqt 
every  case  where  the  Undiag  pantit  i»  on  the  beidefV 
of  a  county^  it  wiH  be  ahogetheif  iDopevatife,  M  magta^ 
irates  who  reside  near,  the  'bordeni  of  tha^  county  ara 
geaeiaUy  ptut  mto  the  oommsskti  for  iha  adjoiBiag 
county,  as  a  conv^eufce  io  mature  of ^  polka,  withoat 
Having  any  property  or  intertst  in  -sach  coanty.  Ifil 
Was  the  intention  of  the  legislaintw  to^pmetet  Aia^i 
tser^s  parish  ftwm  being  overi>ardened  with  appnmtit 
k  k  manifest  that  saeh  intention*  latoald  Tr^qoaaily  ba 
defeated  by  Ihe  eonsSrucdon  conacndad^liirtby  thie  oUsit 
iRde.  If  it  was  supposed  *  that  tha  |usttees  of  tba  oounif 
in  whidi  tlie  master  Msidea  wdaUl  be  inona  likdiy^io 
k^w  his  character  Aan  the  justioss  m^  atdar>tlM 
binding,  tiiia  cannot  apply  to  the  jiistkea  who  oadsfltiMf 
Mndiag,  -  and  afterwards  allow'  it  marely  becaiciBe  ibay 
happen  to  be  in  ^he  commission  ioi  the  other  CMtiiy; 
It  ia  tme,  as'tfae  tftatote  says  nothing  about  risii 
^e  apparent  inientwt  of  the  legtsiatUM  may 
be  defeated  andtfr  atfy  eonstraction  of  the  slatote$  bat 
1t^  will  h€  lesa  iHkely  to  be  defeated^  imd  impvopee  bM* 
ktg^^iAtb  (OsUlM  fAaCBA  less  liltble  to  tahe  plm^  if  M 
tdaMrr^nde  tf  fdar  jli^cea  is  Moessaty.  %  as  qipeati 
prdbible^'  tbb  t#«  Jaslieies'  mendo»ed  in  the  sabaod  ma^ 
Hon  w^te  imended  to»  act  As  .an  iqn'«U*M  Javiedie^ 
tiwb  tha  two^  bi^istrates  who  older  die  fafaidini^^  h 

oottld 


.^=^    F^imw-  .  rTh^.  .wrfb  of  .;||f  st^ute  are,  ^oA^^Ke^r  ,4w 

"I 

Starffiep  QontA.  There  19  notbipg  .in^  tbe.46  Gt^ 
f,  19i9p  ««2«,  to  shew  ithatibe  ic^i$laUa:e  inteoded  tM( 
the  jiutice» of  the  secopd  ^ouaty  who  idlow  the^,iiv}eii« 
tucesy  .shall  be  different  peisons  from  those  who.  ollo^ 
them  ID  the  first.  The  terms  of  the  clause  are  aa^isfied 
1^  an  allowance  by  the  same  justices  having  jarisdictiovi 
in  both  counties.  That  section  was  not  intended  to 
Ci%t,tc  aa  appellals  jurisdiction^  or  to  operate  as  a  obedi; 
op  the  Justices  of  the.  first,  but  to  give  ^e, overseers  .gf 
tbcv  pl#ce;into  which  the  party  is  bound,  an  opportunij^ 
qf  o^lyeoting  ,to  tbe  tenns;  and^  secondly*  tp  give  juri^h 
#ijiQn.tp  the  magistrates  who  would  not  otherwise^hfurc: 
jfurisdi^ipn*  Thfi  i^^JSUz^  c*.2.  &9«  ^naots^  *^  that  if  a 
pavifh.^aU..^tend  itself  into  more  counties  than  ox^f^ 
or  pwf  lie  wijthinitbe^  liberty  of  any  city  and  part.withoul^ 
^ben.  the  justices  jMuiU  deal  and  iiitermeddle  only  insgk 
much  x>f  the  parish  as  lieth  within  their  Ubevties  f  nd.  na^ 
fi^rth^r;  .^d  eyery.of  tbem  respectively^  within  l^eif 
^yeml  JUmit/s  andt  jurisdictipns,.  is.  ta  execute  the  prdirr 
nwces  b^ore. mentioned  concerning  the  nominaj^.p)^ 
gyerieecsy  the  consent  tp  binding  appy^ntjlces/f ^* , .  T^j 
cteufie^r  tberMbre,  would  have  prevented'  t^i^  jiffjifsffl^pl^ 
Qi^  ciounly  from  intermeddling  in  enothei;,  wjtho^C)/^]|i|^ 
eypv^  authority.  Furtbei^  hy\  i^eot,,!*,  <^  .flj^t  ^W^^. 
the  biniUi^g  is  to  be  allowed,  by.  mo  jus^ce;j,4^jrfUng  i)i 
orpear  the  parish  or  ^ym^  l.i»f^^H'?y^t^.?fiL^i^^ 
^t.Wa^ipnqjwy  i%  fr^.b?  w?l4f  ^^B  ^99fPfif^flii^f{, 

indentures 


Wndltig  pdriaf  i^ '  isittfitfr.     Biit  there  W  utf  provfeidD* W     ,^^t 

iKat  itetdte,  df bier^  iilr  te^pedt  6{  res\d6tice  or  Itoqudiy  b;^     ^^;^^ 

ftd'j^ticc^  irf  the  codtity  ih  wMdr  the'ajipreWSefe  Kite 

serve.     The  principal  object  of  the  legiglaturefy  3n  re4 

quiring  a  second  allowance  in  cases  where  the  child  was 

16  6^  boutid  in  a  parish' ^situate  within  a  dilfei«i!kt  juHs- 

AeMoU,  was  to  ^e  th^  dHeers  of  the  I^ter  parish  ^n 

Oppcyrtuhfty  of  objecting  to  the  bitiding  there ;  that,  in 

ftct,  isT  the  Ofiginftl  object  ihtimated,  and  for  that  pur« 

pose  notice  is  to  be  ^en  to  those  officers  previous  to 

Ae  second  allowance.     For  althoagh  tlie'  statute  is  vety 

specific  in  requiring  the  justices  of  the  county  in  which 

liie  ehiid  resides,  to  make  every  possible  enqimy  as  id 

l!be  proprie^  of  bmding  him  to  a  person  living  at  a  dis-^ 

tfance,  no  sudk  enquiry  is  directed  to  be  tnnde  by  the 

two  justices  previous  to  the  second  alloWance^'&nd  yet  It 

is  very  remarkable,*  that  if  their  jurisdiction  was  intend^ 

to  bti  either  of  an  appellate  nature,  or  if  it  was  even 

mednt  diat  they  should  make  origmal  enquiries  of  n 

tftmilar  description  with  those  which  the  statute  dtrect!^ 

(0  be  made  previous  to  the  first  atlowaiice,  such  diities 

sihouid  not  have  been  specifically  enjoined.:    If,  on  ac- 

cbunt  of  the  distance  of  the  parish  to  Which  the  ch3d 

#as  to  be  bound,  fuitber  enquiry  fa^  been  cofistdered 

n^cel^dry'by  6thei^  justices,  the  necessity  of  such' s*econd 

^diry  Would,  it* is  treasonable  to  suppose,  bave  been 

i^g6Ut^,  riot  by  the  difference  of  jurisdiction,  btit  by 

d^nc^;     MCoMid^riug^  iherefbre,  die  r^^on  of  re- 

qu&rrig  such  iiee6nA  ulIiMranice,  there  is  ho  ground  fiii' 

ittpfK>s{ng  ^at  *th^  legislature  meant  that  tiie  radettterea 

sboAfdlie  ^Ibwed  in'  the  second'  instance  by  otherantf 

S^rtot  jti^ites  i'  abd^  ifa  poiht  of  cotiteidence,  it  ihigbr 

r^^ir'^-r^  be 


l^tmnA^c  •♦.' ''.  r"r>  '.'^  t»  .  •  V"'  iwfT .,  "  I. .  •''.  >f\-Ki^:{ 
-  iBitadJ&T?9i: .  fHwwo^  a^iSbatiki imp 

by  JMw  }faii<M  Ifbr  tbt  <C9WI7  or  4iillnct^i»lllliIlilHbialr 
the  place' iij>  ttU&  ofitom'of  Sfdiiok^  wdLretuU;  eba  lilp 
bound  shall  be  situatedi  as  by  two  jastices  for  the  ooon^ 
^iKilrict  ttflhso  wbiah  vchd  plsce  shall  beaiiuaied 
iriitaMni  aUckdiikb  sbail  bs  itofeetided  to  eerva*'  Hm 
Mfd%  'thtef&re^v  iiaq^^^  iadeMtire  riftdl  lie 

aiiowtfed  ifitiweH  byinro  jadtoes of  die .oottii^ asbjF  i«i» 
jastieas  \c£'»iiili  bOn&l  The  sttaiute  does  not  in  teawn 
SKyithl(itilii^"hidieiit«re''sbatt  be  <alloired  ibjr  i«o<|astiaei 
afiaadK^'Omniiy^^bat'^ilit  U>sfaallbe'all6Mfedaa'well>bg^ 
ihro-jiittieeftiofr  the  onct'.a&  byttnao^jasticeii  ofi  the  mukcm 
I  cBoiioAitkm^  «tiy  ^geod'  raMtt  iKby  the  justifies  baTlng 
jmwdidiioaM&i^tha  tw^cobniMp  sUonhl'lie  diftrent^pttiw 
fArn^r  bdt  L  dliadt^'lt  idar^geroas'  to  >fifieeolatti^<bn  tbs 
kftbnibii'  iof  *dle'  l^idatiivt.  •The  «arer  iMd  'Of-  06ib« 
tf«&*uodim>1a  ^>i^ld^!A)y  tbb>  wdrd»(aF:Ae  ittfloU^*  K 
tb^  >  Uifl^ai^  f^0d  %  die  iegMttbrti  bb  Mihtild'-» 
imply  ihfair  die^  JtidaticUrci  shall  be  lAottlildiby  tw^tjuttiMtf 
^evhe^fimt  oobnty^  and  sfed'b5^ «w6  ochev* JM^tt^btt^g 
jifttiM^  of  th^ioib^r  eouflM)r/w«l  mibiigi^^ld^  usHHsih 
ymffd^  I  tMiilrdite  #md^  >pkrtidA4M^ 
>Mfd6ft  #hc>«U6w  the  liidebMeS^ii^tb^^kddiUi^iyBqf 
ibAttef^  ^jlfbveiic  petsoivd'  fVettii^b^s^^^hdiiUiW  iMOi 

^5..      -^y/^  ^«^  legislature. 


\ 


gMlMMlMt  fltatHruQiitfo^.I'  tlMiik  A0k  ^ibiMmid, 

persoBs  from  tb^  two  justices  of  the  county  of  Stiifimdl 
nrliQ  fir0t  allowed  it;  aod  that  for  want  of  such  allow- 
antt  the  indenture  is  y<Md ;  and,  conaequenUyt  thai'  the 
MictDiebi  againsi:  the'  defendant  for  refusing  to  racetva 
the  appresti^e  saocMUt  -be  snppMlcd.  The  judgiaeot  of 
the  iGiiurt  mast;,  therefore^  be  fac  ihedefendaiiu  '    « 


;    ..  ' 


..  Lnr^BsiALB  Jkr  I  ami  of  she  earn*  opii&ni.  I^eaiMiot 
QSiDect  firom  -the  stabile  that iit^ivas  theiatitotimifoft  ihm 
l^islatnrc^  that  the  magistratea  of  ibeiwA-cduntieB  should 
«ck^aa  axbeek  vpea  each  dlier;  as4'I  oaanet  katmAfi 
reason  why  tiie  magistrates  should  be  idiflSihmi  penenaii 
I  eee  no  mason  iphy,  when  flwo  justices  hanre  |trisdiattctt 
Id  ooneent  to  the  binding  of  apprentices  by  one  parisb 
to  another  in  the  same  countyr  the  same,  jnstioes  should 
not  also  hare  jurisdictioo  to>  consent  to  .the  binding  of 
them  in  a  case  where  the  parishes  are  in  different  coaor 
ties.  But  it  seems  to  me,  nererlhelesa,  diat  the  wcnrds. 
of  this  act  of  parliament  do  require  that  the  magistratesw 
of  the  .two  connties  i^uld  be  diffenmt  persons*  It 
enacts,  that  the  indentures  shall  be  allowed  as  wdl  by^ 
two  justices  for  the  county  or  district  wjtbin  which  the! 
pierce  by  the  officers  of  which  such  child  ahall  be  bodnd 
shall' be  sitttatddi  as. by  twi>  jnstices  for  the.  county  or 
d^ricCv^HhJn  wbinbithe. place  shall  be  situaiscl  wh^veiiv 
M)ch,^i|d.^h4ll  b0  intended  to  serve.  Now,  the  magisr^ 
IfMt^  fpf  the  >twci.  counties  n^ight  be,  andb .  genendly 
fpea]w^«  #1)9^  two  xUS^Dsnlt  persons.  That  b^mg  se^ 
»wi«  A«e,.wpriJfi  9,gr#munatical  constrwcti^p,  .^jj 
^iijjjftlrigal  seem 


V 


I 


\ 


i-i 


CASES  ur  MICHAELMAS  TEBM 


lo  ne  to  requite  UmC  iIm 
eoHilMi  dull  be  diftreat  pemMUL  I  tliiiitr, 
thtl  the  tndentsre  sbonld  heve  been  ■ttoiied  bgr  tmm 
josdees  of  ^m  county  in  whi^  tbe  biafi^g  peridk  m 
flhnate^  end  ideo  by  two  jiutioesof  the  eoop^  m 
the  plH^  &  Wliidi  l^e  Itpprendoe  was'td 


sttnate*  .^^    .^ 

Parke  J.  1  think  that  yre  are  boand  by  the  wofds 
of  die  act  of  parliamehty  to  hold  that^  in  a  case  where 
the  two  parishes  are  situate  in  different  conntieS|  the 
indenture  must  be  allowed  by  four  justices,  two  of  then^ 
being  justices  of  the  county  where  the  binding  parish 
&  situate^  and  the  other  two  bdng  justices  of  the  county 
hi  which  the  parish  wherein  the  apprentice  is  intended 
to  serve  is  situate.  ^ 

Judgmoit  tor  the  defendant 
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c/     • 


The  King  against  JoBXf  Wiktep^  Eao. 


'T^WO  jostiees  of  the  county  of  Somenet  made  the  AuaOmbi 
tMowmff  order  for  diverting  and  taming^a  road,; —  wting  and 
**  Somerset  to  wit.    We,  ^*  B.  and  C  D.,  two  of  the  juf-  h^KHy,  wi 
tices  of  the  said  county,  at  a  special  sessions  for  the  ddhkhmaT 
highways,  held  at,  &c.,  on  the  llth  of  Zkcewher  1827,  JJJSjJ"!^^ 


having,  upon  view,  found  that  a  certain  part  of  a  highway,  ^JjJ^^.,.,,. 

V  ^  %#W^B^    V^^v^^vA  vv^^EVfll 

within  the  parish  of  Bishop^s  Lydeard  in  the  said  county,  ^  ^^  ofder  n 


called  Waifs  Lanej  otherwise  called  Safufy  Lanf^  ^y^pS  *>>">pi^ 

The  bohIods 

between  the  road  described  in  the  plan  hereunto  an-  confirmed  the 
nexed,  as  the  new  line  of  Uimpike  road  from^  Taunton  to AaMe.^ii 
to  Hartraw  gate,  in  the  parish  of  Siogumberf  at  or  near  a  Seo^inrf** 
certain  bridge  called  fVatfs  bridge,  marked  on  the  plan  ^^^^^n^. 
with  the  letter  L,  and  the  public  hifffaway  heretofore  •pp«>rontiie 
part  of  the  turnpike  road  from  TamUon  to  Hartram  dtr»oroftho 

cne,  Uiat  the 

gate  aforesaid,  at  or  near  a  certmn  dwelIing-4iouse  in  fmbUc  had  the 


the  occupation  of  James  MarkeSf  marked  in  the  plan  Mot  right  to 
with  the  letter  H.,  for  the  length  of  286  yards,  or  there-  ^  ^1^ 
aboots,  and  particularly  described  in  the  plan  hereunto  ^l^^^^u^ 
annexed,  may  be  diverted  and  turned  so  as  to  make  the  ^t. 
same  more  commodious  to  the  public;  and  having  viewed  Whether  joe. 

tioev  cen  divert 

a  course  proposed  for  the  new  highway  in  lieu  thereof,  e  roed  for  cer- 

riaset  end  con* 

through  the  lands  and  grounds  of  Sir  71  JB«  Lethbridge  tioue  it  for 
of  SanihiU  park,  in  the  said  county,  lying  between  the  ^^ 

said  new  line  of  turnpike  road  from  TataUon  to  Hartram 
Oaief  at  or  near  a  certain  tummg  in  the  said  last-men* 
tioned  turnpike  road  in  the  parish  of  AshpriorSf  in 
the  saul  county,  marked  on  the  plan  with  the  letter 
Vol.  VIII.  8  E  E, 


WS 


XSAflBStM  UlQlUbSLUAJBfi'maLMi 


.tfft. 

wCtoKiqra 


ySji{a^  vmd  thi  md  pfublio  hlgbvayrh^irelofiM^ -fibril  oof 
Uhe  turapike^nM|l  from  TaimiaHtei  Hartrmiig/i!f^<sV^T 

•  iiear»aphoe  eaUed  the  Crotsat  Jte/gyrtg^' ythegwa^^c giind 
.(isA'CSrab^  in  th^paritk'Of  BiAa^t  Lifiiatimji^^iMadd 

^ooufity^  marked. on  ihe  pIan.«atb{tbeiieirtariF.^:oE'dbe 
leilglfa  of  466  yands  or  tbereiboatSi'and  4ofi  ^kt iveaHtbrof 
jktoen  tet  oririicvbaboats^'fBHnioabHiyiilasiiil^^ 
-pho  tefwalDittttiiMd:^  /lold  lilting 'vett 
.  of  Ae^obbsnl^  of  Skf  T.  A  rMhriVgr^  by  ^BJaMngaMfler 
i.  hif»  haad  onft  waly  ito  .die  {latd  ■  pe^Rihig^wiy  JaebgimfMie 
;..tlyiQi^.lHi  Jaadg . aad i gge Ands t hflPMnhafocBy dea^ipliwly 
'i  inosDiiaadoraliaiisof  lliif  soid  ^art  QCthe^/9ilid'.oU*hig|h«ay9 
'  hmby  oidcaod  io  boilqreited  tktd'  ttmied^beHi^  adU, 
i  e^yhaiigwl,  and  to  ba  fioaad  in  biin»  asaing  abaaji  and 
^'^  raaernqf  a  free  jpafai^'  far  ottpoiisona  on  iiaot  ihrofigli 
i  iteland  Mdisoil  of  the  sidd  part  of  the  aaki  «UUgh- 
nay  4»neUy  ordered  to  ibe  ^dmrted.  aiHt  Inracd,  'Mo« 

•  oording  ti  ike  mxm^m  usagar  and  odatotei'in  ih^ve- 
^  Bpccty'  We  dor  lievebj  oiden  tfaiiC  the^  aaid  katMacn* 
-  tionad  Ugh  way  be  :)dhroited  and  tended)  .dufaaiglr/rthe 

'-laiidafafiiraiBidr  and  wbenitho  miAnemihif^lkmf^aimd 

^'ba  made  and  >  compieled  and  fit  fta  dtoj  impiiiiiaof 

tnmHets,  and  socanified  ty  tiro  ijualioeaiaf  Hmbb pdice 

for  the  eoanty'  of'  Someiwt  aipnn  tteii  tfaerda^  add -after 

aueh  oatttlkBia  rfiaH  have  bean-TbtwiiediitQiiaboioiark 

>  'lilt  'i'>    3g£Ujd'J 


•  i'l  ni  I)  tjr'injiiof  bna   ^o 
..    r*  ....  ^  V.  ,u .. ..i  \ -'    I..;  Li:*tf  arlj  doiilw  dguoidi  of 


iW Mm\ HiMt  r\SsM  o»iClSORO£\ lY.  ifaH 


}D6^diB<f3dbo0of.:tI(ttAa^iCodntyi  laii4  hf^Um  enrolled      .|M6. 
M)U»^g«iwiaIiiyM»ter  Bftteums  on  ttib  peaca  tat  thei.^aid      *'i^mt$. 


I^oQUB^  at  vbkh^  tbi3  iiUt  ^vd^'  -shaU  have  bes^a  ota« 
^flriiicd  dndnrtlled.pttwnant!'^>  dbe.atafcutb  in  that  case 
t.iwi]8::>aiid'^novid8d,^ire  doiiidKby'^^^  part 

^'AtMmdiMiAf^stfii^  to'b0  dmevlad 

•Hnd> mnied,  bebg  of.lhel  laDgdi^oC'MSvjmrihtei'  th^re* 
rjtbontivttnd  of  ^  the  breadth  df  ^ek€  faatiorrdberedboiits 
iqwil  «  ohedhirii^  lis  appear*  hf  ^ihit  said  plais^  to.  be 
fttjpped}  i]p»  aakjieflt  lto;dbnl  sasriig  -alaaays,  and  reserving 
imvfatheleM  mhee  passaged  mU  pMona  on&ot  through 
.  ibe  tpBdaod  aoilofdbelsstd  partofAhdaaidirid  hlghaiiiy 
'  ao  hemby  Q^arad  to  be  ^i^erfead  ai^d'tuhied,  and  sMrpped 
>^«ip^'iledDidifig  to  dieaikieiik  iiaaga  19  that  iwaptet;  and 
.  mMen  *  ibe  MtUd  Siti  T.  J3L  LMbnd^  hath  conbeated 
'  40  the  mnliliiig  and  oatitiDdin|p  off  thfaiaaid*  ne^  high* 
-  way  tbmughihia  lands^  in  conffldemtiofr  that' tbo  said 
paort'^  tha'  said  oUl*  highway  hentby*  ovd^ed  to  be 
^  dividvied  and  tanned  and  stoppbd  u|),  be  iniM  and  ex- 
i.tliaagad^  ahd  ve^ed  fat  bim»   siving  lalwayd  aUd  re« 
1  sewilngiunrrathekai  as  afiwesiad^  lv»do  hteeby  bvder  that 
c.  the  said  hmds,  groundS)  and  sdil  of  Sir  7^  B^  Letkbndgt 
^.  Jfar  !the  ssid^new  highway  het^by  ordetred  (to  be  niade  as 
^aforesiad^; be  .purchased  by  the  aale,  dispcsaU  aod  ex- 
change of  the  said  part  of  the  said  old  highway  hereby 
ordered  to  be  diverted,  turned,  and  stopped  up,  and  the 
same  ib  ueLjrsted  In  him,  subject  to  and  saving  always, 
and ^eservidg^  as  albre$aid;  and  we  do  hereby  approve 
and  dire^t^  that  the  surveyors  ctf  the  highways  of  the 
^p^f^iaK B^ops  Lydeard  shall  make  ah  agfeeftieot  wilhr 
^  .^^^^hethbridgty  being  the  person  seised^  posses' 

of^  and  interested  in  the  said  lands,  groitnd,  and  soil 
lo  thrpogli  whidi  the  said  highway  hereby  ordered  to  be 

3  E  2  diverted 


•^NfwWnU 


^-.- 


%^  Cases  in  iJircHAELMAs'TEffivr  ^ 

j[B28.  diveited  and  turned,  is  hereby  ordered  to  and  wm  '^\ 
•^V. -r  for  the  recompence  to  be  made'  for  siich  grotiild,  iind'Kir 
.^WfMf  the  making  of  such  new  ditches  and  fences  as  sfaairi^ 
necessary,  by  the  Sole,  disposal,  and  exchange  to  and  wHh 
Sir  T.  Leikbridge  of  the  said  part  of  the  said  old  highway 
hereby  ordered  to  be  diverted,  turned,  and  stopped  up, 
and  the  same  being  vested  in  Sir  71 J3.  Z>/A£ndjg^,  sub- 
ject and  saving  always,  add  reserving  nevei'thelessas  albre- 
said*''  The  sessions,  on  appeal,  confirmed  this  ordet, 
subject  to  the  opinion  of  this  Court,  Whether  the 
order  could  be  legally  made  under  the  statute  5B  Q*  5., 
inasmuch  as  the  intended  new  road  from  E.  to  F.  did 
not  either  commence  or  terminate  at  the  same  points  as 
the  road  to  be  stopped  iip,  —  the  distance  between  the 
points  L  and  E.  being  1154  yards,  and  the  distance 
between  the  points  H.  and  F.  being  1063  yards;  and, 
also,  as  the  said  highway  from  F.  to  H.  wa^  one  of  the 
roads  included  in  the  act  of  the  3  G.  4>.  c.  65.,  entitled 
"  An  act  to  repeal  several  acts  passed  for  repairing 
several  roads  leading  to  the  town  of  Bndgewater  in  the 
county  of  Somerset^  and  several  other  roads  thetebi 
mentioned,  so  far  as  the  said  acts  relate  to  the  rbads 
leading  to  the  said  town,  and  to  consolidate  and  comprize 
the  same  in  one  act  of  parliament'' 


•:■. 


C  F.  Williams,  Calhellj  and  RogetSj  in  suppoit  of'^e 
order  of  sessions.  The  order  was  legally  madei  '  Tttfe 
highway  from  I.  to  H.  was  legally  exchanged*  for  We 
new  highway  from  E.  to  F.,  as  the  new  highway,  'tij^ 
ther  with  the  pre-existing  road  froni  I.'to  "E,!  catrfeil 
the  pubfic  to  and  from  the  same  destination  'a^  th'^vifil 
highway  from  I.  to  H.,  together  with 'ihe'diftg^^?^tk 
highway  from  H.  to  P.  It  is  not  neciisary  ttatf  me 
diversion  of  a  highw&y  should  .be  effected  whoUy  fay.  Bc 


new 
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^^  Wg%Ay  .jgi^n,  by.  the  orrery    It  is  suflScieat  that       }^^ 
.^|qjpi^;part  or. parts  (no  matter  how  small)  of  the  high-     ^fL-v^ 
:ppy  giyep  by  the. order  should  be  wholly  new.    The      'J^p****' 
^enuiinder  may  consist  of  an  old  or  pre-existing  high-      >•'  -^^  « 
way.    These  positions  are  established  by  the  case  of 
De  Ponthieu  v.  Penrqifeathp'  and  Anoilier  {a).     It  is 
true,  that  in  that  cose  the  diversion  commenced  with 
a  n^w  highway,  and  ended  in  carrying  the  public  to 
the  terminus  ad  quern  by  means  of  a  continuation  of 
more  than  one  old  highway.     But  that  circumstance 
is  quite  immaterial.     For  if  the  old  highway  may  be 
at  the  end  of  the  new  highway,  it  may  be  before  the 
commencement  of  the  new.    In  law,  a  highway  ordered 
to  be  diverted  from  A.  to  B.  is  ordered  to  be  diverted 
from  B«  to  A.     Now,  whether  the  diversion  be  effected 
by  a  highway  wholly  new,   or  by  a  highway  partly 
old .  or  pre-existing   and   partly  new,   or  vice  versd, 
it  is  not  possible  that  the  new  highway  should  com- 
mence or  terminate  at  the  same  points  as  the  old  high- 
way ordered  to  be  diverted  and  stopped  up.     Suppose 
a  portion  of  a  highway  ordered  to  be  diverted,  the 
extremities  of  which  form  lines   placed  at  a  right  or 
at  any  other  an^e  to  the  side  of  such  highway:  in 
every  case  the  new  highway  must  be  placed  on  one  side 
or  other  of  the  remainder  of  such  highway  of  which 
^e  portion  has  been  ordered  to  be  diverted,  or  of  some 
C^^ier  h^hway  connected  with  it ;  but  the  new  highway 
lanat  of;  necessity  be  placed  without  (ha  portion  ordered 
to  be  diycrtec^  or  the  whole  of  that  portion  would  not 
be  4ivert(|d;  tl^erefore,  the  new  highway  cannot  com** 
mepo^  at  or  terminate  in  the  same  points  as  the  old 
rhighwi^y  ordered  to  be  diverted  or  stepped  up.    If  s^ 
there  is  a  certain  distance;.,  no  .matter,  how  small,  whic|i 

,;  ,f,  3  E  S  must 
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i^.       mmt  esdsC  between  the  xsM  Ughw^j^  ^rd^iref'  &^\>ifi 
_"",  "  r    diverted  and  stopped  up,  and  llic  new  hkkifnyi  knS' 

ii^ouur ;      tluit  distance  must  consist  of  tbd  retnauider  of  the  old 
highway  of  which  the  portion  baa  been  ordered  -tb  bs 
diTerted,  or  of  some  other  highway  eohnectM^^tb  it 
lBetj/Uy3.   The  order  of  justices  snbstttutM  liie  road 
E.  F.  for  I.  H.    Suppose  a  person  desirous  of  going 
from  I.  to  F.,  he  must  go  by  L  E.  F.;  bnt  the  otder 
describes  the  road  from  I.  to  E.  to  be  a  new  tttmpiks 
road.    It  was  probably  made  so  fbr  a  term  of  years  ^  and  * 
then  there  is  nothing  to  secure  to  the  public  4e  r^ht  of 
using  that  Voad  after  the  exp&ratton  of  that  term  of  years.] 
Tlie  public  hav«  a  permanent  right  over  the  whole  line 
from  I.  by  E.  to'  F.  '  In  that  portion  of  it  which  extends^ 
from  F.  to  E.^t  right  Isr  secured  to  ttiem  by  this  order* 
of  magistrates.    In  the  remaining  portion  front  B.  to  L 
(though  the  feet  be  not  stated  hi  the  order  or  the  case)' 
their  ri^ht  is  permauendy  secured  by  an  order  of  the 
trustees  of  the  31xtm/off  turnpike  rbadi  which  has  sub« 
adtuted  that  tt>ad  for  the  oM  turnpike  road' from  H. 
10  F;*  ^here  trustees   ihake  a  new  tnfnplke '  road, 
it'  becomes  8  permtmeni  publie  highway:  tt  is  ilidkt^ 
able  and  repairable  as  sncthy  and  hak  every  ottierthic-^ 
rnoteristic  of  a  highway ;  iand  attboiigh  the  atttftofity  of 
the  tru!)tees  over  such  a  road'  may  be  Kihited  tt  'ptkkt 
of  daration,  yet  the  right  of  the  publie  to'  ua^  sAA  a ' 
road  is  Yiot  so  Rmittid.    There  can  be  ho'sm&'^thhig ' 
as  a  temporai7  highway.    There  aiie  ttij«)gM»  cttM'' 
wfaei^  personci,  having  onl}'  a  tempoknry  pdwer$  '}Akf^M 
permanent  acts;  as  a  lord  of  a  manor  fbr  l&W''^^' 
y^arsy  as  guai^an,  may  grant  cofiyhokk  in^  tit^-^W 
wartitfnted  by  the  custom.     Besid^^  4f  at  ibislei^iiMMiii 
of  the  authority  of  the  trustees,  the  rigbl^f  tttKr^uttic^t 
over  the  substituted  road  expired  also^  and  'tli(6^'|MreL* 

prietor 


iH  9p||r;fI)^nf^A^»  .or  iQ^OR0£r  £V,  7^, 


"^9^ 

^ 


*Hfl<^?>^iWS  f lp8»  iff  agiM^t  powngey^  .ibei»  is  nq  ^r 

Qjjijqi^ }.^44b^«£brQ  Ute^.pj^blie  niOfaU  U left,  ^i^ffut 
*^PW^!^^^  £lHtfy««kif^hig.beno(s(^itUl.lhe3.Cr.4« 
c.\\Sii^  s,^ disecti^  thutj^l tb^ pprovisipn^ iat^atactcoQ^ 
Uip^^sli^Le^K^eJMJi.  tQ  «U  ff ivAta  aoU.;  and  ther^re^  in . 
aU.Cj^Ui^.oC  cUyeisiqn  »nce  the.  paasif^g  qS  thf  t  act^  ti^ 
rigbu  of  t^,p^blip  ^e  regulated  Iqr  ^tbat  wbich  i&  a 
pcirfpaqept  act ;  9li^,  wIucIik  by.  ¥^tiaa  BB^  4M:e0s  thfit 
^«heii  ai\f  tun^pike  rpad  aha^be  4iver^d'aDd  turaedf 
aricl  tbe  new  r€u4  sbal|.  be  fnade<  apd  oompleUdit  su^ 
new  road  shall  be  in  lijeu  of  tl^e  old.  jpoac^  ,4pd  d^all  be. 
d^em^  ^nd  taken  to  bei^.cofDivioi^,  bigl^w^y  ;*  and  'tli^n 
if  ^as  it  (Diy^  be)  thft  diverjiiop  ^maa  ^ifde  imiflev  tb» 

a«t;^U^  bai«jerced  to  in  p(cftd)i^g9  Jpq^lfKifP'.^f}^^ 
offY^^ti^^  .XJLittkdxilU^.  T%(?»8AP^bap^A»fiybe 
iirq9|^r%:^y iB^tfd.  Th<^.was.fQrmfijr|]K  an:  o)d  public 
^St^^fff  frwi*  J-  bjM^.  fo  Fj  If  tl^e  Bpw  lip^  of  FPad  waa 
ma^^e  Ji>y,.4be;<Uf^er,  of  the  c^ipfpi^^onara  of^thp/^rnpfke 
roaj^p^pd^^^be  pi3pyjUiqna:Qf  t|i&  atft^f^  3  ^.4^4rl.M., 
I jl)7f^d.i»9^/6ll4.  any  d^BE^culQfii.bjBsaiiac^  l^^^pp  8«. 
dpi9 ^^^ii^a^ iii|.l/qbe  in  Uefi of  tbfi.old  rovV  ftod  t9 b^ 
ai^^t  i9  i4lt  tM  r^i4mioQs  in  wy  ^  of  parliamt^at  or 
ot^^.^^a^il9  wbi^h  tike  pid  p^pad  was  sqbgeot,  ^xA  '^  to 
b^r4fifn^„a^4  takei^  to.  be  a  common  higbwayt  wd 
^'bt-jrq^kedfsajpd'ktpt.i^  aach.  Th^  ease  thea  would 
stind.  ;tb^9f  Ti^.road  fiwia  I*  to  S«  would  be  i^  pablie 
bf^nngrr:^  tbn  tofA  fro^i  Hvto  F.  was,  and  the  public 
iH>u{4.2bilfKe  i^/Hliue  rigbia  over  the  one  aa  the  other. 
<fj[«»to;F4rW|a  a  penonnenl' Iv^wayv  and  from  I. 
i^e3l4NO  .ar.hi^wify,  ihe^  the  old  road  fron  I*  to 
iajffreirtapped  0^    iWte  Jr  There  is  nothing  to 

S  £  4  shew 


1^^  ^     hhm  tl^at,  the  public ;  bavf  a  piei^cf  ^n^  c^trjO^iopirrSi 


The 


^   ,^         E.  'Theiorderjdoe^notsi^w  th«)ktob9tI^ime<   jJf  i>ir^ 

rhe  KiKQ  p 

^81^/'/  c^p  be  shewn,  ^that  by  fu^t.Qf  pi^rliameQt.tli^bai^*9uallDr. 
right,.  tb)it  will  be  sufficieut.  It  .\»  not  pf^|qi^^r.lbpt|^^ 
by  th^  local  act  the  public  OQuld  have  auy  .pew^aoi^nft,/ 
right.  If  the  new  line  w^e  nuuie  a  big)iway  ufld^  i 
the,  provisions  oontaioed  in  section  88.  of  the  G^qk^.i. 
Turnpike  Act^  that  ought  to.  have  be^i  stated  oi^  (be . . 
fiK^  of  the  order,  pr  of  the.  case.], 


1. . ' 


The  ScikUor-Qenffral  (and  JIderscm  spd  j&fe  .wei^Q 
with  him),  contra,  was  stopped  by  the  Court. 


^^yusxJ.'  It  IS  not  necessary  to  give  any^cleoided 
opinion  on  the  question,  whether  the  magistrates  .can 
divert  a  road  partially,  so  as  to  vary  the. line  of  road 
for  carrii^gesj  bu|;  continue  it  for.  foot-passei^^*  *  It 
may  be  op^  to.  the  objectiov^  that  the  parish. ifill  be 
bound  to  keep  two  roads  in  repair  instead  jctf  onc^  .  iOn 
the. other  point,. it  seems  to  me  that  the( order  js  b«4- 
W^ea  g)i|gistrat^  ane  exercising  «  specific  AutHiciii^. 
given  io  them  by  act  of  parliament  thqjr  <Migbt,  to  ah^w- 
affirmative^  on  thue  face  of  their  oipder  th^^t  4i^|f  ^buve . 
pursued  that, authority.  In  this  caae^.  the .  pubU^ijafei' 
entiled  to  have  secured  to. them*  by  the  or^r  ^:tb»: 
magistrates,  a  right  of  using  the  new.  road  qorMtaOsivei 
with  that  which  they  had  over  the  old  .ra%d» . .  Tibsr^Qud.  -  • 
from  H.  to  J*,  is  ^escribed  as  a  h%;iiway« .  The  pfiblio  •.. 
had. /a. permanent  right  of  passage^  oyer  it. .  I.UMi^  hiol^j,  - 
to  the  order  to  see  whether  these  be  ^  pennan^t  .r^gjkti  •  . 
of  passage  reserved  to  the  public  fi^pm,!.  to^E»  uOTipjiin 
authority  of  the  justices  to  give  the  public  such  a  right 
must  dQp;^4  ^P^^  ^^  ^^  of  parliament  wfai^  miule.lJ»r  • 
road  from  L  to  to  S,  a  tuacnpike  road*   if  tbe.afi  m4^    * 

it 


'111 
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it<tf  tAit(|^e'iV»d  fi>r  a  Ihnited  period  oalV,  it  dm  suM^       liH} 
silt  lis  a  ptijiit  foad-  for  that  period  only!     It  is  de-  :t    w 

saSbbd-iii^'ilm  new 'lint  oE  turnpike  road.    Generally  '     %9f^u 
sptekiiig^a  tunii^e  road  is  made  only  for  a  term  bf 
yetttw;  ^We  caKfiotinfettd,  therefore,  that  the  road  from 
I.tD^Ei'idiJa'ptiblic'higimay;  that  the  "public  have  per- 
mMdAtiy  a  right  of  passing  over  it    If  a  permanent 

■ 

ri^  wtts^givlena  to  the  public  under  the  local  act,  that ' 
ought  to  have  been  shewn.     Sb,  if  the  road  bad  been  ' 
diverted  by  the  commissioners  under  the  general  turn- 
pike flct  3G.4.  c.  126.,  and  the  new  line  substituted, 
that  ought  to  have  been  shewn. 

LiTTLCBAU  J.  If  the  road  from  I.  to  £•  had  be- 
come a- public  higlnray  before  the  act  of  parliament 
passed;  the  making  it  a  turnpike  road  merely  durfog 
the-  contf iMtaiice  of  the  act  of  parliameiit  would  not  pre- 
vent its  eoiitkiukig  a  pubfio  highway.  If  the  road  from 
£•  to  F.  weme  not  a  poblic  highway  when  the  turnpike 
act  passed,  die  justices  could  not  give  a  more  extensive 
righii;  tfatti  the  public  had  before.  If  the  sessions  had 
found  under  what  authority  the  new  turnpike  toad  first 
becfirme  a  piiblic  road^  we  might  then  have  known  whe- 
ther part  of  the  new  turnpike  noad  could  legally  be  sub- 
stittiled  fertile^  old  highway.  If  it  was  first  made  a  road 
under  the  local  tumpHteact,  it  would  not  be  sufficient, 
beciittse  in  that  €ase  the  public  would  not  have  a  perma- 
nent- right  of  passage  ov^r  it.  I  have  considerable  difii- 
culty  id  kkylbg  that  an  old  road  may  be  diverted  for 
carrlflg^d,  ttnd  ddnfimied  Ibr  foot  passengers;  but  on* 
that^^nt  I  jgive^fao  opinion.    '    " 


y  /.;-     »(    ..    5     •  •     ''' 


Pjittlcs^i     It  19  sufficient,  in  order  to  dispose  of  thisj 
order;  W  s«y,  that 'we  ciumot  intend  Aat  the  justic^' 

had 


u.f 


9M-  aAsaes  hh>  iaoHit£LMA»  term 


Hm  Kiitq 


IflHMli      liad  jmiadictioii  to  stop  up  the  road  in  qoefltioD.    I  think 
thftt  it  ought  to  have  been  shewn  on  die  fiioe  of  the 
order,  or  of  the  case,  that  the  public  hare  as  good  and 
permdMVt ^ right  over  the  «vhele  ^th^  ile^fiisiiibslit^iled 
road  as  they  had  over  the'Old*    Kow  as  by  the  IS  G.S. 
€.  78.  5. 1 7.  justices  have  power  t6  stop  op  an  old  higb- 
vmy  iuAy  wke»  the  n&m  kigivaa^JuM  4ia  rrmittj.  I^tifidt 
*it  dugbttD  have  been  shewn  on  thvfiK^isf  the  0id«r^  or 
of 'the-case^  ^Chat  (be  whttle  efthe  new  road^  sobctiftoied 
for  the  old  one^  was  a  highway-over  whioh  the  pdbiie 
ham  as  good  and  pennanent  a  right  am  tbegr  had  ever 
the  oU  one.  *  By.  IS  G^%.  ts^  78*  t*  16.  the  groittd  pur- 
chased fiir  the  new  coad  oo  pq^ent  of  the  parrhiinn 
nwileyy  i^^  faedkirae' a -public  bighwny.    The  loid  fmaa 
L  t»  H.,  therefilrei  Would  beeome  a  highway  in  this  case 
by  tiiHtua  of  that  act    Tli»e  is  niHliiog  lo  shew  that  the 
road  firodi  I;  to  B^/ wUch  is  ^rt  of 'the  newly  anbatiftiied 
road,  hak  ever  bedomea  permanent  poUk  highway.    R 
is  incumbene  on^  the  pavi3e:»  whoaeeb  to  avaU  theitodi 
bf' the 'powers  given  faylhis  act  of  |iaftMnBai»:ta 
^Itttt  she  pnfalto  -have  a  permanent  right  to  pass  over 
the  new  line  of  tunspilce  road'fvom  Land  £•;  Naii^ 
that  is  not  stated  on  the  face  of  the  order>  nor  la  i^ 
shefvn  that  U  was  made  a  pubtid  road  under  the  powers 
gfven  to  the  commissioners  under  section  8».  of'  fhe 
Oeneral  Turnpike  Act.    And  as^mit^g  that  a^turapata 
Mad'  may  by  aser  beeome  a  publio  Wglnrayy  f<rt»<awt 
shewnthat  thesehas  been  any  user  (rf*lhis raadi isy iha 
pnbiiCk  As  it  does  aot^  therefiNre^  appear  thai  tbemagia* 
iratea  had  jurisdiction  to  stop  up  ihe  roail  in  qu«9iion»  I 
think  that  the  order  of  sessions  dugbt  fo'be  qtiil5hd(L 

Ohler  df  se!$$fe6i  »^(;d*A 
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fihraoMf  and  AbdtlMr  agitriM^  Joonsou  avd 

Others*  '   . 


-I 


npHiS  orimt  wM  tned  at  the  Spring  nmsmm  for  Xm»  Bjttatnt« 

^  lis  A;  IT  /\—    O 

«ebwfa>«{ie£7)>  whea  aipeedict  wria  tsllfift  imjbb  th*  tnntflei  ot"* 
pUmlft fay ccnmnt^ anl^ecfetathfl^pbiicmibf llikiCoari  ^1^^%^ 

The  dsfeiidanto are  liable  te.lbe.plaintifl&ioikwm  t^^Jj^' 
of  719A  4tf»  5rf.»  on  w^couni  of  roadfeg  aid  8Couiiiw<lh»  '^'^  ^^  '"^ 

**  ^  eompledng  tiM 

river  GUeiy  provided  the  defeadante  are  Jmt  knr  fafaind-  to  dnfaiag*  of  tb« 

fsQ  WOTS  to  bo 

roed  and  scour  the sameb.    Thad^faidaali  pepregot the  ievM on  tho 
body  of  adfentQEerS)  trostees  or  iiDderlakieni^..idibj  aoa^nicj 


the pfoprieiora efJ<Mtt6 aBresefilanc^ being paift of Ae  i^^*Tb!^ 


lTCiw.^.f  thb  timateea  far  'immJ^Ii0tpiKg>ikn  Jimr}^'^^^ 
SMed  of  ih^  10^036  aeBaH.aed  ahft  of  flOQi^  eoecte  of  ihe.  ^f  ffo  <»n«»»- 

ed  of  eonmoa 

reiidue'  ottk»*An  to  be  edaiito3eted».  agd  wfaigbohad  >""i-   Tho 
beeBvpaainiNniy  aaaigoed  to  tbepnr.byvifae  otetaoisaiMeis-;  won  oi  Uioir 

own  eoiu  and 
cfairtgt^to  koo^  tie t^VM^  GHh  wltl»<ttfllbt«tii ^tfttffv  rdidinf «  ioonidrit,  itM bulking.  By  m 
tub§equcnt  act  of  the  41  6.  5.  .reciting,  the  former  a9t>  and  tliat  the  works , of  dninaoo  woro 
infloflKieilt,  and  tMa  the  dwnefN  and  pi'opffelDrs '^  fr^  )andi,  and  peraoni  Intorealcd  in  tho 
ooaimo|iS|notwithftanding  their  exemption  from  th^^coftts  of  making  wprlcs  of  drainago,  togo» 
ther  ^Hh  iho'amrentureft,  being  destronk'to  obtain  A  better  drahiage' ifbv  an  tho  laid  land% 
aniijLmora  efl^ect||a^7  to  pjcotoct  the«ame  froiu  ii^VT^  ^  9^  breach  .io  anj  pCtho  baaka  of  tho 
river,  had  agreed  that  the  respectfve  works  of  drainage  tliereinafter  menllonod  ilioiild  bo 
mail^  /fWfSdy  in«)n>a^,  and  »mBwM  at-tba  oxMBf^  ofithf^tvDfii,  ]proprietoii,  and 
peraont,  in  the  proportions  thereinafter  mentioned,  dj  a  sulMequent  ctaoaey  tho  eooimlo- 
d^^mt^ur^Jmmm^inm^ltmiiiTt^ll^  deepen,  and 

scour  out  the  riTer,  and  straighteii  the  course  thereof  where  necessary,  and  enlnrgo  and 
auahHiMltiiaiaifthiogttorfcMtinjMdiaiaBef-aain  tfw  ju^pMnr^if^db  oommimioiien 
sboiud  be  requisite  i  and  the  costs  of  executing  all  the  said  works  were  to  bo  paid  and 
boi*ftayieMee«etia^>^KMirUie»t«%(kntfwl^liiMe«»tbe  tepdts  of  tueb  banks,  in 


Junctiou  with  the  owners  and  nroprietors  interested  in  the  drainaseof  the  said  comaonsy  In 
siifeh'tAWpbrtibiA  W  tcr  the  eoumiiMlbntre  lihookl  Mm  just  and  bi^tiltaldey  and  as  thoy  by 
their  award  shqifjd  m9i9t.gml,«vcb  r^pective  b^kK, after  t^  commiaiii^qeri  should  bava 
compleira  tbe  iame,  uouldTmm  tihie  to  time  be  repamd  by  sudi  pertone  as  the  if»Tn^ 
siQf^Bfi{ihp)U41e,th^.f  Held,  that  th«  adTenuueBi  wane  «|t^  by  this  Btatnte, 

released  nroin  tne  obligation  imposed  on  them  by  the  16  &  17  Car,  8.  of  rlirandng  mid 
scouring  the  river  GUn, 

of 


J<?«vp?fl. 


==       them  by  the;  28  Gif.  8*    Bjtbe  16&  J7  0?r*^tb^Ta^ 
^^N»<»?i^       and  taxes  for.  comj^el^g  the  dmii^^ge  of  tho^i^  ^ar^  Uf 
t^Jeyify}  QQ  the: owners. pf  10^036  acres  (called. taad^ble 
Und^).    The  $000  iK:res  are  commoo);  caUed  the  fiee^ 
lwd%  and  are  not  liable,  to  such  taxes.    The  rei)ciaiQ4er 
of  the  fini,.  amoi^nti^  to  about  15t00O.acre%  con3i$li9 
o£.Qomnions»    The  river  Glen  commences  ks  coiursa 
tmaKat^s  bridge}. and  extends  fifteen  miles  in  lengtti 
to  a  place  called  the  Jtesavoir^  where  it  unites  with  the 
river  Jf^/2a»^  and. runs  contiguous  to  the  fens  fi>r  a 
distance  of  six  miles*    The  1 6  &  17  Car*  2.  contains  the 
Allowing  provision  respecting'  the  banks  encompassing 
tbefena;,  l^ld  respecting  the  diking,  roading^  soouric^ 
and  banking  the  xiver :  — 

.  ^'  4^nd*al4o  the  adventurers  aforesaid  shall  for  ever 
hereafter,.at  their  own  costs  and  charges,  not  only  repair^ 
QXah^  maintiun,  and  ksep,  as  need  shall  require^  the 
bank&  environing  and  encompassing  the  said  fens,  and 
every  of  tbem^  but  also  ^  bank  on  the  east  side  of  the 
river.  Wldkmdj, from  a  plfice  in  Crawfandp  called  Brotiier" 
hfmse^  to  ^falditi^  Higibridge ;  and  alsa  the  .bank  on 
the  J^prth. side  of  tbe-river  Gloh  from  Guifieram  Coatfx^ 
a  place  called  JDoaoeburne,  in  Pinehkccki  and  thereof  W^ 
of  all  and  every  the  said  banks  ^bove  napoedy.shi^U  ^ 
ever  bereaAer  save  harmless  as  well  the  king's  mfge^^ 
his  heirs  and  successors,  as  the  queen,  do wagi;r,  her 
tenants  and  ui^der-tenanls,  and  aU  other  peison^itbeic 
h^rs. and  assigns,  of  and  for  their  rehiring  and,i^pi|nfjlf) 
iffg  of  their .  several  parts  and  allotment  9^^%flN9¥S^pt 
t>,nt. also  that  thje  said.  tru|$tees,  their  b^s.an^i^fS^iS;^. 
and  the  survivor  of  them,  at  their  .owp,  >prqi)^  fiS^ 

and 


kn&'iitktges,  sfasHforevei'  ntaintftSh  the  rivers  t>f  t3lm       it^l 
aitd 'IfUJonz^  with  stdSdent  dyking,  raading,' scbaring;  ^ 

ted  backing ;  iriz.  the  river  of  i9Wim&,  from  the  oat-  dj^tOita 
gfthgs  BtUie  east  etld  o(  Sdst  Diqting^'  leading  tifito  the 
s^id  fens,  uiito  the  ontftBP  th^eof  Into  the  sea,  and  to 
pr^hre  and  raaintiain  the  tmv!gation  thereof  wfChout 
!iUt)oslda«i  01^  paying  any  thing'  whatever  for 'the  satne,' 
btit  With  Kberty  to  dter  and  divert  the  course  and  chan- 
nel of  the  same  into  any  other  part  or  ptfits  of  the  said 
feiis,  before  it  cometh  to  the  said  corner'of  Deeping  fen, 
abntting  npon'  Hawthorne  bank,  from  whence,  through 
the  said  town  of  Spalding^  as  it  now  pass^th  to  t!he  sea, 
it  shall  not  be  lawful  to  divert  the  course  diereof ;'  and 
with  Kke  liberty  to  divert  the  said  river  of  0/m  be- 
fore it  Cometh  to  the  place  called'  PineKbeck  bars  or 
Dovekttrney  in  Pinchbeck^  from  which  place  called  Z)^- 

ft 

kurrtei  through  the  said  town,  and  the  town  dfSur/leet  W 
it  now  passeth  to  the  sea,  it  shall  not  be  lawRil  to  divert' 
the  same  or  prejudice  the  navigation  tfaereoij  and  all 
manner  of  drains,  sewers,  and  passages  for  waters  and 
other  waterworks  whatsoever,  which"  now  are  oi^here- 
^(fter  shall  be  made  within  or  without  the  said  fens,  for' 
the  draining  of  the  said  fens,  or  any  of  them  which  shall 
be'  necessary  to  be  made  or  continued,  in  order  to  the 
preserving  ihe  said  fens  frDm  surrounder;  and  thereof^ 
and  of  all  and  every  the  said  rivers,  to  dbcharge,  ex- 
onerate, acquit;  and  save  harmless,  as  weD  the  king's 
and  the  said  queenf^  majesties^  his  heirs  attd  successors, 
their  tenants  and  under-tetiants,  as  all  other  person  and 
persons^  theii*  heirs  and  assigns,  of  aiid  for  the  repairing 
atfd^^mending  of  their  several  parts  and  aflotments'in 
flieto,  tod' every  of  tljetfl.'* 
'  The 


9m  CASES/' HkMLetUtiOMASr.'maMi 


'  granted  «D  tkmtiU  pMvf^Mdg^M^A^widi^^ 
ibnf  thtoogh^t  the  ikmrae  fdf>>idi0'4Mt«)'^<S^ 
'IKd&MffdMt  ttiight  4e  IM  narrbw,  twiottnn(Mc|9Bdar 
th0  warn  diPfiassAgqof  Um  waie^  imcMiegr  if^m^aalspmr 

^>dvmtareri  imijf  dtop  penwns  iikiog^  witer  £nfaii>die 

dMm;  ill  tbc  courts  af  Wntmimim  By  the  l*  Cr;«;jdie 
ownenr  of  HiloiMb  «n»  thevorth^w^st  side  of  tUt  iw^ 
:6lffr»i«  ta«lop-iipvtb0  jgane  aAsr  Ifae  1st  nfOottiflT/ 
'«nd  in  lMr^d«iiiiiJI  ite  iidt«ntoret«  nay  do  8o;'-«Bd 

idi^'iir«  to  MM  ceftaia  bridges^^p' l^)  By '^ 
^€»'S^  iifr  dMiah^  #d4  impravitig  odrtaii^  UmiM-  ^i^iC 
part  of  tkw  te))!  (eoDinioiily  eiAed  tba  SUids  SMb 
DMMtgd  Mt,  tteeoadmitsfeniiis  appointisdby  tiM  aoe  «« 
tdttpitirtlMiOMtli  bgtiklif  dieObM  fliom  Qnfkermnfim 
to  Dovehume^  a  distance  of  four  miles,  and  to  eofiOMHile 
^6  idf0fiMnM8  of  JS^i^p^  F^  ffom  tbe  Mpabs^  wet. 
M,  M;  Id'  16^0.  d*  ^«  41.,  for  aottidtiig  tbeiast  aet, 
a»e  ^ontaiolid^diriidldwkig  elauaea  rtqpectiDftfaesaBdibg 
and  tdeaMiog^  of  tbt  <afcHv -^ 

8eeti<^0l«.  .  ^  And  whereas  Ibe  north  baik  «f  «&€ 

'  rhrer  Ofen  cannot  be  maintamed  Md  hept  ini«e|Mir>ltt 

'  iktfK^di  b^  tha'said former  act,  unless 'tterv4ten:iieAe 

said  rivar  Jiavn  n  frcte  passage  to  theaaiit  Beit^btti^ 

for««ii«ber  aiiacted,  diat  it  ahaU  be<  Uirfid  bt  iha'^s^hl 

<ninfnittfoneiB»   at  may  meeting  osnwied^lan/  tiajuiin 

.  iMDtioned,  to  i^ipiy  or  lay  Hot  tftki^  ^samiMo  SMn«<nf 

moneys  not  cuceaeding  ^OOtfi^  torn  and  <sMdfilll»«iA4»s 

^  to  be  raised  iipon  Uie^>crcriitof-ilMrinie^*aaid^«hdbicby 

'4hbtbr:th94aid  former  aoia<diaf^^on^iindi^'lib%lMiiB- 


Big^c  jBdouKog^  ^tpeniaig^  laod*  tnCesiiig ;  ilh^iiivtd  Glen 
-fiam  tfeisbiicni  ^e-rotforvoir  to  Tp^ 
!  wUei  Mi^ordialesiy  ib«t  no.  suob  aiiiBs  of  iQont jt:  sludU^e 
■ao.iqp|>iitd  and-  laidout^  unites  ikertiodeiAidnm.Jikt^id- 
mtociraifof  ABr;^Mg^  J$'dw«haU  appl^  Mid.laj  out  im 
vdi|ad.9iim  So  0aouaiig,.elemsbgb/dQe^ni^.mtd.widita- 
:  itig  A6  saidr  river ;  >  mar  unkBs  ^  the  i^rMgv  ovw  tht^i^uid 
tiker  sUl  he  wtds  ond.oiiutjttBQditf  Mch^Aindtkuod 
^'beigiift.as  the  aaid  €^itoiiaitoners'4iid<fldyeu$ai;eoiti9hill 
jlidga 'ftQceaMiy.atid  coaveaMoa  «^a$i  PwtidedraliD^ 
;lhat  ifae  aud  mer  G^-fiponi  the^liiitoejitttho  mnnNiir 
^^'Pindkbtck  bat^  when  Mouccd,  dcmaedl  dflepc»ed|, 

-  aud  widsded  as  afintsaidy  «batt  fsf  afbrithldreafUlnbe 
tleanaedy.sooarad,  J^oaded*  and  kapt  iaiffe^aiQbjr^beMiAie 
fMrsim^  pariabes^  to«ushipa>  tf  ptaoas  who  ate  nqir 
hf  Jaw  oUigad  to  scovr,  sroad^  «iipp6rW  anliDhio^  aad 

.heap  im  fe|mr  the  aama^.ftspeeliTelgr;.«By.  thhilff  In 
Ala  act  coniaiiied  to  the  eoutsaty  iatrauTwihekUOtirith* 

.'  atandiuff*''  ''<-«,    ^  ^    -  ^ 

,  ,  Iiv  thta  aat  oftbe  41  G.  S.  are  tba  fbUaflm«  jreoilils 

and  clauses  nSmng  to.tberiirer  Cffea^-^^^Andai^TCas 

the  said  owntra  aad  pogpcietoni^  'fifea.lalufai^.and  fier* 

sons  interested  in  the  said  oomiuous'  Ifiugibetweeutthe 

-irrtes  WtUamd  md  Gdef^  akhou^'jre^pectbel]^  eO^tled 

?.ioba  poateotad  and  hidomntfied  a^abuft.tha  cdsta  and 

zAacgnitd  smA  works  trfidiuinage»>foi^:daiitiiag  afad 

-  pBttefvu%  ibair  >aaid  lauda.  and  coaisaniiB  -«»  mra;  »• 
l/qiiiMi  Ivr  bsi  ^ddna*  uiid  tmaintahied  by^Ae  ^aiAd.  td^ati* 
nhpoto  uMd4r>theiauth%rtt|r'Qf>thfl  said  senaraLaeisi.aiMie 
loftaflM  o£(dia»ralat»Qg;to4lledraiuaga  ofJOt^w^  Aa^ 
fetyBt^ftaattrtthaiaudiiig^wwh  ansoptian  iaud^proMstioQ^  ihe 
^daidAed4aDd4ivnai*.  altdKtaMnoaer%  togAheir/widi  ihe 
-.Midftdrteittuitim^iid^fAPUinimioMiS  MlwgimderidiM 
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!8M;       said  two  aets  of  the  fifth  and  tenth  years  of  his  present 
*  majesty's  reign,  commonly  called  the  Blatk  Sluice  com- 

Jigiintt        missioners,  being  desh'ous  to  obtain  a  better  drainage 
for  all  the  said  lands,  and  more  effectually  to  protect  the 
same  from  injury  by  a  breach  in  any  of  the  banks  of  the 
said  river,  have  for  those  purposes  agreed  that   the 
several  works  of  drainage  hereinaflter  directed  shall  be 
made,  erected,  maintained,  and  supported  by  and  at  the 
expense  of  the  respective  trustsj  proprietors,  and  persons, 
and  in  the  proportions  hereinafter  mentioned ;  and  afler. 
directing  several  works  of  drainage  to  be  done  by  the  ad- 
venturers, and  other  general  works  of  drainage  upon  the 
rivers  Wettand  and  Glen,  and  divers  parts  of  the  fens  to 
be  made  and  supported  by  an  equal  acre-rate  at  the 
expense  of  the  owners  and  proprietors  of  taxable  and  free 
lands  in  Deeping  fens,  and  the  owners  of  the  commons 
between  the  rivers  Glen  and  WeUandj  the  statute  proceeds 
as  follows : — <'  And  be  it  further  enacted,  that  the  said 
general  commissioners  shall,  and  they  are  hereby  autho- 
rised and  required  well  and  sufficiently  to  eitilarge^  deepen, 
and  scour  out  the  said  river  Glen  /  straiten  the  course 
thereof  where  necessary ;  and  enlarge  and  strengthen  the 
banks  of  the  said  river  from  the  said  place  called  the 
reservoir  to  a  certain  place  called  Kat^s  bridge,  of  such 
dimensions  and  in  such  manner  as  in  the  judgment  of 
the  said  general  commissioners  shall  be  requisite  and 
necessary  for  the  protection  of  the  lands  lying  on  each 
side  diereof,  and  to  admit  the  passage  of  the  waters 
aloi^  the  said  river  in  times  of  ^ood  with  such  facility 
as  the  present  main  bridges  across  th6  said  river,  and 
the  sleioe  at  the  oat&li  thereof,  will  admit  of  their  being 
discharged  through  ^  same  respectively ;  and  shdl 
abomake  or  cause  to  be  made  so  much  of  the  banks  of 

the 
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die  river  Wetland  as  adjoin  to  any  part  of  the  lands  and       1988* 
grounds  in  the  several  parishes  and  places  of  TaUingtcn 
Wesi^  Deeping  Market^  Deeping^  and  James  Deeping^  or 
any  of  them ;  and  also  of  any  other  stream  or  streams  pf 
water  running  through  the  same  parishes  and  places 
respectively,  or  through  the  parish  of  Tkurlby^  of  such 
sufficient  height  and  strength  as  they  shall  think  ne- 
cessary to  prevent  any  such  waters  from  breaking  or 
overflowing  the  said  banks,  or  any  of  them;  and  for 
that  purpose  to  take  earth  out  of  the  bed  of  the  said  river 
WeUand  or  other  streams,  or  from  the  lands  adjoining 
thereto  respectively  (making  satisfaction  for  the  same), 
and  to  remove  the  said  banks,  or  any  of  them,  as  they 
in  their  discretion  shall  think  necessary ;  and  that  the 
costs,  charges,  and  expenses  of  executing  all  the  said 
toarks  shall  be  paid  and  borne  by  the  several  persons 
and  parties,  bodies  politic  and  corporate,  t\ow  respect- 
ively liable  to  the  repairs  of  such  banks,  in  conjunction 
with  the  owners  and  proprietors  interested  in  the  drain- 
age of  the  said  commons  lying  between  the  said  rivers 
WeUand  and  Glen^  in  such  shares  and  proportions  as  to 
the  said  general  commissioners,  under  all  circumstances, 
shall  seem  just  and  equitable,  and  as  they  shall  in  and 
by  their  award,  or  any  writing  or  writings  under  their 
hands,  previous  to  the  execution  thereof,  order  and  ap- 
point;  and  such  respective  baniSf  except  as  hereinafter 
mentioned^   t^ier  the  said  general   commissioners   have 
completed  the  same^  shall  be  from  time  to  time^  and  at 
all  times  thereafter,  repaired,  supported,  maintained,  and 
upheld  of  such  sufficient  height  and  strength  by  such 
person  or  persons,  bodies  polidc  and  corporate^  and 
subject  to  such  regulations,  orders,  directions,  aod  de- 
Vou  VIII.  .  S  E  terflunatioa 


j^*       or  apj>pi^it;  and  the  officer  or  o,fficers,,y  f>th^f,jJBi§flji 
-V. -.."  r      or  person^  haviog  tl\e  direction  ^rf"  t^e  repfti|j;|^<^,;^]^l^ 
hank  or  b^ks,^  shall  from,  time  to  tiwej^  m^jf.^.  a^l.tiiffg^ 
fcff  ever,  have  power  an^  ,be^  gnd  h^  apd  they  i^aff^m^ 
hereby  empowered  and  required  to^make  .rates  .^poi^.^l^i^ 
^veral  persons  interested  in  (he  said  CVotiP^TiJjan^.qtJbuef 
common^  ly^^S  I^^^gg^  f^^  said  riyers,  and  o^erj];]^^);]^' 
sons  and  parties  bodies  politic  a^d  corporate  pow  Uah)^ 
to  the  support  and  reparation  of  the ,  said  respec^y^ 
bf  nks  for  the  repair  and  preservation  thereof]  in  .aucb 
proportions  as  the  said  general  commissioners  shall  la 
and  by  such  award  or  other  writing  direct  or  appoint'' 

The  adventurers  always  roaded,  cleansed^  and  scourqt} 
the  river  until  the  year  1801«  when  the  41  G.  S.  was 

J  .^  .     «  •*         •  •*  ;    -  ■  •  111-* 

passed,  and  until, the  same  time  they  repaired. the ,b^k^ 
encompa,$sing  their  own  fen,  but  not  any  others,  e^j 
ceptiufi^  ^he  bank  frpm  Gutheram  Cot^,  \f}  fiaoe^u^ 
previous,  to  the  Black  Sluice  Drainage  Acts ;  and  ii  wap 
proved  that  the  adventurers  occasionally  roaded  the 
river  between  1806  and  1817«  and  that  the  commit? 
sioners  under  the  act  of  the  41  Cr.  S.,  during  th^  same 
period,  also  occasionally  roaded  the  river.  .The  com- 
mlssioners,  for  executing  that  act,  by  their  aw^jrd. 
dated  25 tb  March  1819.  awarded  as  follows  :  ^^  We  the 
said  general  commissioners  do  also  certify  and  de- 
clare,  that  in  observance  of  the  directions  in  the  said 

in  part  recited  act  contained,  and  in  further  execution 

.  .^  .     .  '-  .  »'  t,.Ti  v(J  J)»iiT(jii 

thereof,  we  caused  the  river  Glen  to  be  enlari'ea,  deep- 

ened,  and  scoured  out,  and  straightened  its  course  in 

L  I   .,  '.  ^  ,   >    .    .  •  *T  ,  «    :•.■«  A  )nuf  «aoi! 

several  parts,  and  enlarired,  and  st]:enfi:thened  th&banka 
thereof;  and  that  for  defray  inir  the  costs  incurred  therelMr. 

h'-jjr.i        .    .      ,     ..       •'..T."   vi  r.i::  •wM«qoi  fl5uati5 
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%6 ^m^  ^as  borne  atid  paid  by  tlie  severaV  persons  *i'82g> 
^ro  patties,  bodies  politic  and  corporate,  who  were,  at  TTT^ 
%fe  tlni^  of  passing  the  said  in  part  recited  act^  re^  ^^f^iMi 
^j^^f^efy'likble  to  the  repairs  of  such  banks,  iii  bon- 
^ncti6Ufwfth  the  owners  and  proprietors  interested  In 
Hhe  diAiihage  of' the  said  commons  lying  between  the 
ifvers'  WeVafid  and  Glen ;  and  a  rate  or  assessment  for 
i^ilig  die  sum  6t  SOOOL  towards  effecting '  the  '  said 
ii^i^kii  was  made,  and  subsequently  thereto,  other  rates 
'Were  made  for  raising  further  sums  for  tbe  like  purpose 
irom  the  same  persons  and  parties,  and  in  the  like  shares 
and  proportions  they  were  respectively  made  liable  by  the 
tirst  rate  or  assessment,  to  the  extent  in  the  whole  (in* 
clading  such  first  rate  or  assessment)  of  27,500/. ;  and 
the  monies  received  in  payment  of  alt  such  several  rates 
tad  assessments  have  been  paid,  laid  but,  and  expended, 
^s  Well'in'the  execution  of  the  said  works,  as  in  lowering 
th(g  tunnel  lying  under  the  river  Gleriy  by  which  certain 
lands,  called  Bourne  South  Fen  Pastures,  and  ThurVy 
Fen  Pastures,  were  theretofore  drained;  and  we  do  by  this 
our  award  declare,  that  the  said  works  so  executed  oil 
tfie  said  river  Glen^  (except  the  said  tunnel,  and  also 
Except  sudi  parts  and  proportions  of  the  said  banks  as 
are  in '  and  by  the  said  recited  act  directed  to  be  sup«^ 
(sorted  and  maintained  by  the  BlacH  Sluice  Drainage  com- 
fnissioners,'  and  the  trustees  of  the  Bourne  Eau  Navi- 
gation respectively,)  shall  from  time  to  time,  and  at  all 
f imes^  hereafter,  be  repaired,  supported,  maintained,  and 
upheld,  by  the  several  persons,  bodies  politic  and  cor- 
p6rate^  respectively  liable  thereto,  in  the  several  propor- 
tions  following;  viz.  Tor  every  sum  of  3971/.  5s.  required 
oixi'time  io  time  16  be  raised  and  levied  for  the  purpose 
bt^siich  repairs^  and  so'  In  proportion  for  any  greater  or 

SF  «  lert 


1M|4       kk»jul^  vmikntt>A  atammaaa^  idnBabcidhL  jy  liuiMUj 
T*"*"      f)iU^"  and)  J -defined  by 'tha  Mvebil>  fianoo^i'ibtliiai 

akidi  htr«ditiaieBlB,  ibat^nv64sha9gedf>«iitlftitiM'iuddq| 


add  ^Bgntirig  the  aud  workf  ia  the  sayeaai  i|n  apMUknir 
fi>Bowa^^'  The  prcponions  imre  than  aet^oatk/it  i^^it 
The  qHesdoQ  ior  the  cfnukai' of  the.  lOpate  tr«i^ 
Whether  die  tbbilflj  ef  the  ^veatorars'  oft  JDm^^ 
iTeni  to  toad,  aad  aeoor  the  mw  GUm^  iaipoaedlfaf  the 
1« ic  ITCitr. 2^  is  taleeo jwnif  fay  the  provisiena  of  th^ 

U  6*a.  and  the  award.d»i«apon ? 

.       ,  ... 

^faasfinr the  ^aiiitift  The  adventama  of  JDeif^ 
Jfca  airb  chaa^.by  thsLatatute  of  Chariet  the  Sacood  tat 
fiaad>aialijlaati^lhe.river6faLfor  all  fittura  time.  Tha 
dblMictian  loetareen  the  obBgation  to  olfaaa^  iihe  riwr 
and  tai  lepair  tte  hanks  it  claaily  taarked^  aini>atrQ^^ 
a»iinMawd  bf  that  statotia  The-ad? ehtoiitaa  <av6/diArebyi 
teqaufed'ta'ioad  thai  ^ertipr  a  apMe.of  fifteen  aiktry 
hub  to  8epi|»!tb9  Vinks  ^tnigp  ibc  a  apaeeof  aac<  TU^ 
admitar^.reddivtod  bfthe  staitiite  a  veiyiatgegmaf  >q0 
laad^'WhiphMafsaaeil  afieqaata!  reannmmioa  for:thciq 
laabiHty.  '  Tldn^ia  die  UafalUty  of  the  'adaeatDnKs^ldkfiii 
iMvhjT  fay  dne.  «i£f«3«2  The  aaaetiog  pao:^  ^aCikfatb 
atattte.cQiifeains  two  {«ipnfiroii&;  AeiiistaCatcKiporaipy^ 
thft/ifeaond  of  a  peribaaem;  i|atiira«.»  Tfaatdie  iSaslkiftii 
tampoiary  provision  only,  is  maniieat  fikmJftsJabguagBp 
pafftitmlarly.  Bs  •contrteted  witb.itfae.knguajfB^aindib 
SfHkmd  profia^  ibid,  indeed^  if/idie4i|>0MBaiDfo{}ih(ai 
finit  4)aei  vaa  pennan^nt^  there  ivovid/faeiaiii  com&hm 
fht.lh^  suheeqlHeit  daam  Jdoeeeapi^  jtijtas^anhKaJjhr 
thai  thtttpropriiStD&ofthe  hatakii^aluigri^spJfiva^yaMaiaslU 
aarldbe'tidMntateier  ahodidi  ooBtr3»iit?(fto  Ji  pai^#dhlaif> 
icti  ^  i  f  oecaaioDy 


JS^*      pot.^a^pt  the  question  if,  th^  have  .eicee4^  tlwr 
^^ri^^ictioix;  wfai^h  the;  httve  clearly  .d^pe^.  .bj(i^^^4M:|K 
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Ja^otnji  x\^e  won}  /'  6adbs ''  in  the  a«t  as  though  it  were  "  wofrk^" 
wd  ^piflyif^g  the  provisions  respectipg  jUieii:  ^*  J^ej^t," 
and  ^atrepgtb"  to  other  works  to  whii:h».from,th^r 

language,  as  well  as  for  tbet  reasons  before  insiated  .oq^ 

» 

the)r  are  obviously  inapplicable. 

■ 

.  f^es  CSffiftvt ,  contra.    The  statute  of  Car.  ,2.  up- 
dqubtedly  threw  on  the  adventurers  the  burden   Qf 
scopring  and  qleansio^  liie  riyer  Glen.    It  xnust  be  coq- 
cedj^.  that  they,  continue  liable  unless  they  are  released 
from  that  obligation  by  the  il  G.S.    That  statute  re- 
cites the  fomer  acts  for  draining  the  fens*  and-  that  thjs 
, W4pd*ks  of  drainage^  were  insufficient^  and  that  the.  owneiis 
of  iScee.  land;!,,  and  persons  interested  in  the  commons 
lyii^  between  the  twa.  rivers  WeUand  and  Gkth  together 
with  the  adventurers  and  the  Black  Sluice  compHssioner^ 
be^ig.  desiro^s  to  obtain  a  better  drainagei  for  all  the 
said  lands, ,  and  more  effectually  to  protect  the  same 
from  .'injury  by  a  breach  in  any  of  the.  £ai|£s  of  the  said 
jriver  head,  for  ;those  purposes  i^eed  that  the  s^e^ 
worl^  pf  drainage  thereinafter  directed  shcjuld  .be  ipadf^ 
effected*  maintained^  and  supported  at  the  expense  pf  tl^e 
persons  thereinafter  mentioned^    The. recitals  jberefotr^ 
shews  clearly  that  the.lej^la^ure  ^intended  to  prpvijOJe 
for  the  /naintaining  and  supportiti^  ^  w^U  a^,  ^.^l^^ 
the  w;orks  of  drainage.    The.  cleansing,  an^  s^ur^g 
the,  liver  is  a  work  of  draipi^   .Theij  a  sp^seju^«B| 
fifiM^  of  the  act  directs,  the  several  ^r|f:s  ;pf  ^ff^inag^ 
IP  be  made*   Th^.  commissionei^  are  tp  eplar^  4^P^ 
and  scpur  out  the  river  Qleny:9tr9f^n^^e^^^^]^ 

itfi&Ci^p  .apd  8trePgthe^  the.baul^  ^hf?^  *^<^?;^l'pi 

the 
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'iJie'  jJosbrdfexecuUn^all  the  saifl'Wtk's  'art'to'lJe  -^^.^ 
'^)tirfaeb5^'the persijhs  then  !JaM6  to  flie  repalrff  df'tHe  ^— :«- 
BahlcsJ  in  dortjandJoh  ^ifh  the  owners  interestdd"f6  ^tne  '«^afiuj  . 
drain^ige  of  the  commons,  in  such'  proportions  "as  tlTe 
tommtssionfers  shall  award.  The  expense,  therelbre/bf 
'bcoorlhg  the  riter  Is  to  be  bofrne,  in  this  one  instsnce, 
not  by  the  adventurers  only,  but  by  all  persons  1!kbie  to 
repair  the  banks,  jointly  with  the  owners  of  the  commons. 
The  act  tnen  goies  on  to  provide  that  the  biinks,  when 
completed,  shall  be  repaired  by  such  persons  ad  the  cocfi- 
hiissioners  shall  direct.  It  ik  trife  that  this;  tiause  does 
not  In  terms  provide  for  the  repairing  *bf  the  other 
works  of  drainage;  but  In  onJer  to  Satisfy  the  intentioii 
of  the  legislature  that  all  tfie  Works  of  rfrainage  cori- 
tiemplated  in  the  recital  should  be  maintained  •  an3 
^uppohed,'tTie^6riJ&anAr5  must  b^  constrded  to  xtietiti 
*a)ofisr;'B.ni  the  consequence  of  that 'will  be,  th&t  aH  the 
wo^ks  of  drainage  must  be  repaired,'  supp/orted,'  main- 
tsifned,  arid  upheld  from  time  to  timie  by  the  persons 
liable  thereto,  Iri  the  proportions  *  directed  by  the  com- 
missioners! '  That  is  the  construction  put  upbhthe  act 
by  tlie  commissioners  iti  their  awlardJ  '  It  is  ^aid  that  aH 
the  tvords  of  the  recital  are  satisfied  hy  the  works  of 
drainage  thereinafter  directed  id  be  made  and  exe^ 
ciited,  and'the'bank^  thereinafter  directed  to  be  iifairii^ 
&ined^ and  supported;*  but  the  recital  appliies  to  all' the 
i)an1cs;^  the  enactment  applies  only  to  the  banks  com- 
pleted'by  me  commissioners  under  that  act.  ITi'e  pro- 
visions referi'ed  to,*  therefore,  do  not'  satisfy  th^  recitali 
itisiiming^that  Wiierfe  are  no  express  words  to  exon^eratd 
tHe  ^  adv^frtiirers  iVoiil  'th^e'  burriien  of  fcleanrfng  arftf' 
scAWttig^'^^^  Vivcr,''th^y  are  'exemi^ted '  by  necessarjjf^' 
im^fcrftfoti'/^  fty  thd  act,'''tha'^barifes  kk^  be  ettfe^g^tf 
*'^'  '     S  F  ^  and 
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19f88£     aisitlieinipKr'dBeiKiHd.    If  the.<ditotgrerg.idffertiiiHw 
'      '       tdiidfaadiM  aod  stooar .  lUe<  river  fao  (dee|Macd^  a  gKtdBts 

<v#^ j>  biiDlfaeiir^mtt  fae .-thecebv teast upon  them tllaii< tbey  vnao '• 
liable  ib befiarec  Tifdt .nonBt  coqldifaftvsL^bdbu'lli^  iiih .•: 
teptkm^oC'thitlcgUIatiire^  '  *!.j>! 

*BaftrU7  J.  Tbe'act  of tbe  41  G«a.  TecUsB  ijtk  finmax  • 
ao|^  end  that  the  ^ea'  vod8&  of  dmnege  utere  i9ni&>  • 
ficietMyaiidtfaat^eowiieraatnd.pi^o^  - 

aodpetBonsmtensatabin  tbe4amjlm<iii».  lyttgbetoiieeBitiie 
risri^s  <3fo»  Aod  ffisliefi^^  «MiODgh  ebtillfed'to  be  pfo* 
teblad  and  indesimificd  ^agaba^Ae  epstf .  of'encfe.voilEEi 
o(  .dataktsgt^  fiir  j(}rBiiitngitad  pffeseraog  the  eaid  landa 
and  QpdMDOini>i  as  amon^qaiiisd  4o  be  done  acnd  wtim^ . 
tabled  hf  thm  adTttntoters  uder  tfah  esecnl  edt  (thereta-; 
redt^)*  raUthig  tathe;  dmini^'of  JS&efit^  fen,  yttfiia^ : 
^frian^etjandiag  fiucbeninpdan^  the  eaid  leradttyfmecsend. 
cftana&aiBtSf  t^ogeliier  with  thip'adtfentaiersand'dbeooiii"* 
miBieiMWii»BPtingl«pde|P  the  twm  :acts  4£  the:54&^'Gw^^  > 
bemg  dbsixDae  ilo ivhttua'  k  ie^^  drainage^  kpd.^aoem 
efcetwidiy  tbuprcMect  >dift'  8ainey:.faad<iegiieBd:tiia|l>ther. 
sei^etdl;  inBrhffrof>drfBiiege'^hfemniefteir  ditettcd  ebdeidi^ 
bti  niade^  eveoted^rmilidBii^,'  and  ati|^arted  bgr^dieli: 
tl|3  c^q^sa*  cf  .the  ixspedtive*  trast8^>  ^prdpeietots^'  and" 
per^onB»  and  >ia  >tbe'  piopottboB  tberhiiiaAQr  mtetienedd^ . 
TbeDf-.w^.tyre  to.  lookitoi  the  jiiinBQi)aeDt'iolfiBie  rtos  eie^ 
vAbt  the  worka  of.drain^ieatef  wUchcanediedcttodjtp  bcLi 
mlBide^  meintaitied,  and  support^  al<^  eebta^DRdie  psrwl 
aehstherehiafterinentiotiedi;  TbegcneeakooBBdiaboiMl 
a|s  fe^piived  irell  andauffitiieiiiif  itoi  ^legge^tleepes^.' 
aadJceni^  out  tbe  rhier'  Gbify'itraig^ikii'itlieicciersctr 
tUeteef a;diere<neeensDyv  tad  eol^^ge  9ild}aWsngdiefis/flmi 
bador  Q£<tfae  mer  fctoiA  ^tbe  nsevvoiei  tefJKjitonbridge^ 
oedjako  to  make  or  cause  to  be  madei  so  much  of  the 

banks 


bails  bftko*  met!  HUfaailfaBi  a^^  l^'afayiiMt  vfltlivn     1818^^^ 
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Duqi  tfatoi^  the.  nine.  pevudiSB? and  ^1ace%nE  jadl  8iil*>.' 
ficient  beigfat  and  strength  as  they  sbaUitfdnk^nteesmyj 
to  prevent  any  such  waters  from  breaking  or  overflowing 
the'said  header  or  any  of'tbcto';  «iid)thb  co^  «f  «ti- 
oiling  aff'the  said  wdrka  ioe  to  be  ^aid  and  bdise  by 
the  aeiieial'  personi'  and  parties  Utoi'  vespeotxiftalf  Uafate' 
to  the  lepsita  c£  sudk  baaks^  in  ooigmietio&:widv  the- 
owners  nnd  propvicterg  interested  in^  tbi  drainage  o£th« . 
said,  eomnons  lying  bebween:  the  rinten  Welland  md 
GUboy  iasucb  propoitians.  aia  die  said. general *xxnnnds4 
sjensn  sbaU,  by  dieii^  awards  appoiidx''    XhaC4Kt<giv88i 
to  the  eonunissiotieri  the  posirer  ef  deeiifin^  in  "what  '|anH  * 
portion  the  cost^  of  eofieeatiog  aU^  tfae^  aaid  works; ^l^att-  be 
bdmeby  Ae  pevsbes  tfacsetn  neqtiaoed.  .  Tjie  Isngnage*^ 
of  "die  act:  ia  then  vavied:  itgbesim  toJtirt^  '^atidencb 
respective  bdttikSy  after  Ae  said:  gebenl.  comiiiiHainMHW^ 
have.eolnfde|ed  tbe^mei'shaU  be.firinn<'liiB»to  time  ae*^ 
paited^  inpportedi  '.«dd.  «Ba«itaikiedj  of  .each  sefficieDi « 
hiblgbtiaiii^Btieilgdt by  jadiipe^QiiBy  frc^ and >8DbjectLtcs. 
sQch.i^gal&tions  eaithelaaid.ganeml  comimasioneBsahaUL 
hf  tbek'«waai4  'dirocL''  *  ]&  the  [early  ipait^  of  (thi^yesgf! ' 
scbdoa^-the  ]gpsiiBia}vabmiiiisskiqen  wefe:alidio]3aBdta(; 
enhrgs^  dsefien^  and  eeociri^ait  the  river  Gim  i  bat  idf 
tUi  pafct^tbe  iMstbn  gives  direodon  t)n1y  as  to  how  dib- 
Aeitlf  jabetitaibo  v^aired}.  aupportedl^  and  maintaiaecL 
Itaaailantaa'to'.fleeming  and  cleansing  the  Qiau  :It^ 
gpevpnilaiaB]^.  U  aiid  diuveffidcr  olrt  other  person  faoYingr 
tbeidiseetian  tci£(ij|}e.  tiepatift  i^'  snob  banks,  shall'  harvei' 
podteiv^fit^iiilB^itar  dipc^  to  Inake  .sates  iqK>nihe several* 
pesHfaisdnfeaKdted  iw'llv  4Mdd  iJrenfand  «U 


Joiftiioin'^^ 


S.-^  \LC 


lOBNSOV. 


i&lisr.        mons  lying  between  the  said  rivers,  arid  other  persons 
^. .    .        how  liable  to  the  support  and  reparation  of  the^said  ife^ 

■aYSlO'li 

%$ainu  spective  banks,  fbr  the  repair  and  preservation  thereol^ 
in  such  proportions  as  the  said  general  commissioners 
shall,  by  their  award,  appoitit."'  There  is,  dbviousty,  la 
that  clause,  a  vtiriation  in  the  language  used  Widi  re^ 
ference  to  the  works  to  be  executed  iii  the  first  insiancev 
and  the  banks  which  are  to  be  permanently  repaired 
thereafter.  '  The  experice  of  executing  all  the  works  is 
to  be  borne  by  the  persons  therein  mentioned,  in  the  pro- 
portion directed  by  the  commissioniers.  But  the  per- 
manent repair  of  the  banks  is  to  bel^orne  from  tune  to 
time  by  the  persons  therein  mentioned,  in  the  proportions 
directed  by  the  commissioners.  There  is  no  provision  for 
the  cleansing  and  scouring  the  river  from  time  to  time, 
or  for  maintaining  any  other  work  of  drainage.  1 
*  cannot  say  that  there  is  clear  and  distinct  language  to 
shew  that  the  adventurers  are  exonerated  from  the 
charges  of  cleansing  and  scouring  the  rivei*,  to  which 
fliey  were  liable  by  the  statute  of  Car.  2.  'There  are  no 
words  expressly  exempting  them'  from  that  obligation^' 
and  there  is  nothing  in  the  act  which  exempts  them  by 
necessary  implication;  arid  hot  beirig  exempted' by  ex- 
press words,  cir  by  necessary  iihplication,  t  arii  of  b|>iriioV 
that  they  continue  liable. 

t  -  I    .  M.J  .     1         «  ■     jjj 

a       1 

LiTTLEDALE  X  It  is  couccded,  that  if  the  adveihtiii^rs 
are  not  released  by  the  act  of  the  41  Gf.'s.,  from  tti'e  bbli- 
gation  to  cleanse  and  scour  the  river 'ei^wi*  ifeeV  are 
liable.  The  question  is,  Wbether  ft  appeal Ifroki't'^e 
recital,  coupled  ^th  the  enacting  clauses, 'tliat  it  wasln- 
tended  to  release  theihfroni  that  obligation  t  It^  appears 
by  the  recital^  tnat  the  land-owners,  CommonerGf,  adven- 

furers, 


tarer8t,apdr  coipinissioners  »ctipg  under  the  tworscts  of  ^A^ 
the^5  &  IQ  jGf.  3.,  being  de^rous  to  obtain  .^^^tter 
^rainf(ge  foic  all  the  laods^  had  for  those  purpose^,  a^f  eed,  ii^tnka 
that  the  several,  works  of  draii^^ge  theretinafter  directed 
should  be  madef  erected^  maintained)  and  sugpoft^d  ^t 
the  expepce  of  the  respective  trusts,  proprietory^  am) 
personSji  and  in  the  proportions  thereinafter,  m^ntioned^ 
All  that  can  be  inferred  from  this  reci^l  isj  tha^  sop^Q  di- 
rection was  to  be  given  in  ^  subsequent  p^rt  of  the  ac^ 
as  to  the  making  and  maintaining  ofj  tbQse.wo^k%  of 
drainage:  it  is  not  to  be  thence  inferr^d^  that  (hose  who 
made»  should  afterwards  maii\taiu  th^m.  In  thei  9ubse- 
quent  clause,  which  contains  this  direction,  tt|^re.isaii 
important  difierence  between  executing  and  mai^ining* 
That  clause  enacts,  ^\  that  tjie  costs  of  executing  afl  th^ 
said  works  of  drainage  are  to  be  paid  by  the  several  . 
p^sons  respectively  liable  to  the  repairs  of  such  banksj  in 
conjunction  with  the  owners  and  proprietors  interest^  in 
the  drainage  of  the  said  cpmmqns  lying  between  the  two 
rivers,  in  su<;b  proportions  as  to  the.  said  commissioners 
shall  seem  jjast,  and  as  they  shall  by  their  award  ap- 
pointi  but  the  banks,  after  the  said  general  commissioner5» 
have  cpqppleted  the  sam^,  ^re  \o  be  from  time  to  time  re^ 
paired,  supported,  and  i^aintained  by  such  perfons  as  the 
said  general  commissioners  shall  by  their  award  order  and 
appoint"  There  is  an  impoi-tant  difierence  between  the 
langaage  pf  th^^d^erept  bitches  of  this  clause.  In  t^e 
fir^fpai^t,  of  t^e  .cl^us^  the  costs  of  ,eKCUtii>|^  q//  the 
works  a^e  directed  tabe  bpme  by  the  persons  therein  men- 
tioned^ but,  in  the  |^coqd,  )1^  expence  of  rep^ring.M^ 
hanks  from  tiprie  to  time^  not  of  repairing  qll  the  works,  of 
drainageyis  directed,  tp  be;  borne  by^such  persoqs  and^ 
in  such  proportions  as  the  qommissipners  shall  dii^ect.^ 

The  introduction  of  the  word  all  shews  a  manifest  in- 

-  -I  -  -  , . 

tontion 


J<9i»yiQif,r 


r^ i9Alwg4ttod  MinfidniDg  <fa»  wcNd»^'of  ^riOkagC'Tifniai 

mfftnif  If^eJbMiiire'prQhrldQs  fxr  the  «q>eiice  of  exicutkigjdftilw? 
ifQilrdof  druiMge  oontemplated  by  itteMtj  (buttt-pw*^ 
vite  onlp  fiNTibe  ^iqpeiice  of  f^pttking,  Aom  tino  idr 
tktie^  tbe  faanks^  bat  not  Ait  iheespeooe  «f  cksanqp*^ 
1^  iooiiiiiQg^.  from  time  to  tiflle»<V)kli  riim>  Tbalr^beihgp 
8CH  Itbbdc  tluKt,  acootfdiDg  to  ibe  true  ooofitrtiotiwi  I  oE^ 
thisact  of  parlimMnt^  tbe  ad^ntqyeiis  MBbin iiabift^K* 
detese  and  acoiir  the  rtrer  Gfon. 


;  Faikkb  J«    'nie  pbi«ti&  are  eittd^d  to  ft  TN^c^Tiff] 
tb«  defiendantsi  who  rc^weaent  th^rbody  of  adlRei^iimn^ 
bo  liablo.  to  ^Ic^mse  Aiid  scour  the  riiwr  Cbnh    Tbiit 
statute  of  tho  16&17Citr'.&  inaposes  upotfi  ib^m  tlMt 
duty  of  roiMiiiig  and  icOHril^  the  tm^t^Glm^    Tk^: 
statute  lQ^G»{3«i  vi^Udk  is  drawn  with  more  caution  than 
the  41  G.d.,  expressly  provides  for  their  oontinubg 
liable  to  discharge  that  duty.    The  question  is,  Whether 
that  duty,  which  clearly  rested  with  them  at  the  time  of 
passing  thf^la^trsp^^c^pad  act,  was  liheifby  tslfeii  a«r#y  ? 
That  act,  after  reciting  the  former  acts,  and  that  the 
aiij .:  ^.^ .  ,^wprksrof  dm^ag^  w^a  JQ^nffioient/andlbatlfc^hptllMi^ 
tot \r  i'    :  '^V^ ^«( thehieiiend ivoriwiif ditobaffi^ t^ienifkaft* c^ 
\  '  \irecteii'vto  be  wiad^  diouid bfe  iia4p» af^tody^naaftiiaintfd^ 

•-"  -'» ' '    -ther^nsfter  mentibDed,  cliMets«erteui  wovlfs^icMteifttiiilMi 

.ri .) .    i  ^     t.,to  be  don^  tojmprove  the  coifditioii  o£  th^ilaerrfiBfaffAscfflo 

'  lo  [..!.       .  itl^a  i^ovides  for  payxueot  of  th^  expjA^octi^f.iMkiQgl^o 

.n  r..,  I'.i.'tboae  works  by  aU  the  persoiia  ^hei;^  iptnrtiqi^^ 

rV  i.  j'  .'CP^'^W''*"^^  fi«d  by  the  commisaidfi^rs* '  Bttl  tfcainb^iBkA 

»hi    .  :  u     a^e.to)  be  repair^  frofd  time  to.liii^l^Mdh)cpefiDiia)«y  I 


pr 


.ho  sni  £.  io:)f]|e  commissioners  shall  direct    There  is  no  permanent 
provision  but  for  maintaining  the  banks.    It  has  been 

satdff 


aUd|>ttM;tt0TKaM-iuiiM  oMtmul  tb*  ^Mmg^eauMi'  Mmf.' 
hrtaewalii  It  WoC  laoitisiMHJt  wIA  tfa«  MtMqfMM^  ""T 
M^caMnlK  It  nwsc  be  eoiatnred^  radden^o  rii^^' 
sii^h.i  trbe  cfitetpf  «b«stHtii«»tbta«ill  be^  ^^tboe^ 
dN  east*  af^dle  impvowBAitr  nuiit  be  b*nM'  t^  lfae'«A> 
v|WHBPM>,'  tW  pMpriMon  ef -the  oemuo w  and  ine  land  f 
a^d  that  the  repaira  of  ttefauiki,  «h«ii'«oiDpl«t«di  BDHt 
bft  boma  fron  daw  to  lime  by  «ioh  parsaas  as  dM  cai»* 
Mfcatinara  Aidi  ducot;  but  tba  Mpain  ^  ibe  othar 
works  of  drainage  must:  be  bora*  by  Ae  ])evMKia  «4u> 
were  before  liable  to  make  those  repairs.  There  u  no 
penOBnant  ptovision  tar  Aa  tiaytmu  of'Cleakrii^  aad 
s«oarin);  du  iktert  the advcROir^rs,  befeM-the  pasrii^' 
of  that  act,  were  boQnd  to  bear  that  expeaa^  and  thef ' 
nHMt,  ihareAve,  ccmhhm  Kable  to  that  chai^.  The ' 
[MatifGi  ai^  therefore,  enlitkA  to  jodgioettl.    ' 

JadgnoM  toT  the'pIaiHtiffik 


Doe  dita.  'WaAkeIt  egahst  Aauos  Bra«: 

lbeSpnaga«iHBgirthe«oan^of  fl^ircMfarlen^  t^l^^iDiLr 
tbO^uaman  wte^  Whadwr  the  defeadatlt,  AatM  Bmj^,  ^,11^ ' 
w«»^'^egltiilwt»aoa  of  Us  either?    Ob  the  .pact  ^' ^^^' 
tbci>dcAndsiH,' among  other  cridenoe,  the  regisCer^MOk  ^J^^ 
ofIbaptk^M>fdi«  parkh  of  Cattlmorion,ia  the  count;  ^^^ 
oti^f^^niturf^^ar  %^ye»r  l?7e,  was  produced;  aad'it  p»i' 
co^feitied'^aii'iaRrji  of -bapliam  of  >fap«n,  die  boo  of'JMn  c*' 
Brigflta4lBWuibM''bia^m,  «n  the  StK  of  JiMnu^'.' 
iTVft'  ^i^flaMR^io«'Ofott-«tttiitaiuS(m  of  ifae  witness.' 

''"^''^'At^'jio^Midun'ortbi  Act  DMdt  bjr  ibt  detlt,  uto  ma  pr 


•U  ^  ^OAS88  m  MIOEM^LliniS^^BIlM^^ 


AMi^  and  thlit  be  did  mit  become  inibfiita*'6n^  ^^sitMk 

BftAA  X7  76,  tk»  th^ti  iDcdmliehl  of  tbe  parfefh  Wto  Very  Infi^^ 
tttid^lbflil  the  thel^*  ddvl^»  who'  ^(Hitittiied  an  6fllb^  ^ 
M¥«ral  yeara  After^irtd^  cffft^irMluti'stltis^  of-^d^per  )» 
actouftt '  of  the  baptism^ '  &e. ; '  and  *  his '  methorand^ 
which'  hoA  bdfeR'  pi^^ert^di  iMe^ptndatii^'  mid'lSbem 
mmito  dofibt  t\M  Mr.  SmiiH  h«tf  mtide'  4iMtk  dIeifrVte 
MCrii^s  $»  the  <t(gl!lfier>-bMfe.  U  wi»  bfajetiC^,  tfMter  the 
drcomstanees^  dttit  ticMhei*' tbe  i^ghbet  n6t  Oki  mUtsKM 
faada  matie  %y  ^e  d(etk  ^iv^areadniiksiUe  itil'l6VMebc^ 
Tbe  learned  ^  Judge  reoelved  ^tbem.  A '  Verdfet  liaVing 
ti6eti'4biiHdJfef  th^de^dant^a  rule  tM  fbr  a  heW  tfial 
kad  biee«r'obtoi6fed>  <^  the  gvoand,  that  the  evidence 
oagbt  ndt  K^^av^' beefltt  i^eeeived. 


'.vM    '      ..  I. 


CaiftpbMknB  E:  Fi'Bithardb no^  shewed  cause.  The 
regisfter  Was  prope)4y  feceWed  fai  evidence.  The  derk, 
Who  thJiist  hicf^  b^ft  present  at  the  baptism,  made  an 
diltry  ott  paper  Whieh  wtts  afteiwards  copi^'hitd  the 
fegister4K>ok'  by  the  inbumbent  of  the  pa^isH^  It  is 
tiNieJ  he  was'iMiheuttribebt  at  tiie  time  When  the'chris^ 
oiing  took  place;  bat  the  derk.  Who  oti^naliy- made 
the  minute  of  the^  fact,  contintred  in  dffice  'aft&  'Hi 
became  hicumbent.-  The  register  was  pHdft  ftifelt^'eW- 
dence,  and  ought  to  have  been  falsified;  SUppos^a^W-^ 
eambenr,  after  baptizing  an  infant,  to  tne'^t^fbf^'ll^ 
makes  an  entry  in  the  registe1^bo^,  lintf  ^sAf  atMift^ 
olergyn^aff?^  present  at  the  ehrfetenMg,  ^iict*e^d<^^td^t8li/ 
dhiircfa  And  made  tbeenti'y/tbatwotdd  b^  ^tlbd^bfMM237 
l%e  register  is  n6tAl^eM,H9i^r^^  E^1iiti«l|^8heMa$^ 
that  the..eiitsy.waa  made  by  a  clergpa^ifbbf'yiii  the 
'^ "  tune 


r 

I 


DdK  Aim^         ^^9^   ^ ''ISp  l^^^P^w'    9^    tm^  y^MBf^f^    'VPF%<ffV *|VlSHf 

^j«Mi      r«gii«*F  jMfer  )i«%  been  Pf>r%fl*e<  *«4  ^  ^>mMMk 
taf  aU  ttMEiuiifl  rkrititnrtpd  Mf  BBOniMd  ta  hft  mfiiriifi  ill 

diis  hiDliiia.  nu.-  MBfliniedc  was  a  JMrfeiaft  fltruMiif  i# 

ttl  the  fiaifr  wImii^  ^m  hantifffir  toak  sImmwI  .fihiteosi 
lite  «oiiOF^io  .Iw^e  iwiie^  «^  n  #»  jr^gMei^Mok  )i|r 
the  !pl«idk  ikiHi«  <kiBi  MiMN*  'of  tlitt  ««ii  iMiitttest^  jl 

ilk  iImIcmI'  it  jaWtt  tl&  ottsoMida  thifr  thi  nltfiiit  vfli 
it ihmU ha :iha.4ici  <^ tha aiiAiBtaf i  tetiait ouimI iaa4 
lib  dkacUop  J   ■     .         ■   . 


BazXiJe: IT  J*    Tbttm  maai  baa  aaar  |«WI  m'llii 
T>e  »%iiBtar  ou^^t  iiat.i9  >w»  hwi  wprifm)diii^|  Mmnw 
%giil^3i.abafliUL  tH^oMida  up  prol^^^|j|  aid  l»ll|«  jWfci 
ion  who^e  dtil^  il^ifl,  ia<  flMika  llie^ 
Twait^iiab  in  tUi  >caaa«  JiuiOQaii  ta  baa&  4ata»Jbft-Alii^ 
fijbtiaisr  17  7S,  bm  it.  aw  iDt  awir  wfm*m  mt^ 

ininisto  of  xba  pa^b  i4  tbe  dme  of  ^.  bap^^ 


Ilffltfi  lift 

I  4mi  %MI  ibtf  peril 

I  Mm  Ae  mmiitoi 

tfkMfcfe^  Att  lie 
mtebner  of  Uie  pa 
Heiras  reeording 
kn&wkdgdf  but  oi 
nom  tt6  dnrka 
dlenrljr  Mght  not 
9ti^  «i6iiy  n^ypofeii 
mMi  fittt  Ihe  ehrl 
denee  to  prote  dl 

diey  are  iner^  prh 
I  rtfcnred  inring 
lKx>k»  from  vrfiiA  I 
not  iOllilliMie  WL^ 

Ao  ftBowihg  tifcwi 

hid  biito  tiMod  h% 

liave  beat  adaiissil 

pOMDt  OM  AfjnOitlOl 

of  deoeMod  ponooi 
(Wno  ■ii||[M  tnoniBcs 

tettd^  Hi  Ac 


(ko  p«i|MNio  o#  ohI 
fktor  ^nA  of  dM 


VIIL 


818  CASES  IN  MICHAELMAS  TERM. 

1828.       original  authenticated  entry.**     The  editor,  therefbre^ 
thought  that  the  entry  in  the  day-book  would  not  be 
Warasm       receivable  in  evidence  in  the  character  of  a  register,  bat 
BftAT.        that  if  it  had  been  signed  by  the  reputed  father  and 
mother,  it  mi^ht  have  beeo  received  as  a  declaration  of 
the  deceased  pafeilts';  -  lA  ihel'case  of  New/iam  v.  Raiik' 
^(a),  the  copies  of  the  register  of  a  dissentii^  cbapd 
were  not  allowed  to  be  pleaded  in  evidence  in  the  eccle- 
siastical court,  on  the  ground  that  they  were  mere  private 
.'meinarai^a^'  arid' not  c(>pifes  tf  public  do^uttfents,  which 
are  in  official  custody.   So,  in  this  case,  the  entries  made 
by  the  clerk  were  mere  private  memoranda.      Tbey 
were  not,  ther^f^,^firftDt&^le  in  evidence.     Tlie  role 
for  a  new  trial  must  be  made  absolute. 

Rule  absolute  for  a  new  IriaL 
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(«)  1  PkUL  915. 
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ABATEMENT. 
See  Practice,* IS.--'    '  '" 

ADMINISTRATOR. 

See  Executor,  1.    Limitations, 
Statute  of,  1, 2.  Pi.eadino,  5. 

ADVERSE  POSSESSION. 
See  Ejectment,  5. 

AFFIDAVIT  OF  DEBT. 
See  Practice,  15. 17. 

ALIEN. 
See  Juror. 

APPEAL. 

1.  On  the  bearing  of  an  appeal 
against  a  poor-rate,  tlie  sessions 
have  no  jurisdiction  to  quash  the 
rate  for  a  defect  appearing  .  on 
the  face  of  the  rate  itself,  unless 
that  defect  be  q>ecified  in  the 


notic : 

▼.  r/i 

^.9  I 
2.  The 

not  II 

justici 

appei 

lowini 

rate, 

the  n 

was   ] 

Septew 

en  ten 
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give  r 

his  ap 
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mattei 
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practiii 

notice 

appeal 

the  ju 
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that  it 

and  de 

session 

wiftndfti 


86D'      ARBtTftAMBNl^. 


ASflDMBSITr 


'  hear  tlie  appeaf .   Rex  v.  The  Jus* 
"ilces  ofWiltSy  T.  9  G,  4.  Pftge  S80 

3.  Bj  the  stBttitte  4G.  4.  e.95. 
^.  87.  a  right  of  aplpead  is  given 
in  certain  cases,  if  the  party  gives 
notice  within  six  days  after  the 
cause  of  complaint  arises.  Two 
justices  having  made  an  order 
u^on  the  surveyors  of  the  roadtf 
in  a  township  to  perform  a  <cer- 
tain  part  of  the  statute  duty  on  a 
turnpike-road  running  throngh 
the  township,  and  to  pay  to  the 
surveyor  of  that  road  a  certain 
part  of  the  money  received  as  a 
composition  for  statute  duty : 
Held,  that  the  cause  of  com- 
plaint did  not  arise  nntil  a  copy 
of  the  order  in  writing  bad  been 
served,  and  that  notice  of  appeal 
given  within  six  days  from  that 
time  was  valid.  Rex  v.  The  JuS' 
tices  ofLtttiCdshire,  M*  9  G.4. 593 

4.  Semole,  that  it  is  unnecessary  to 
enter  and  respite  an  appeal  at 
the  next  sessions,  where  the 
order  of  removal  is  served  so 
late  as  to  render  it  impossible  to 

'  try  the  appeal  at  those  sessions. 

Rex  V.  Tne  Justices  of  Kenif  M. 

^'  $(7.4.  639 

5.  •  An  order  of  removal  was  served 
too  late  to  enable  the  parish  to 

'  which  the  pauper  was  removed 
to  try  an  appeal  at  the  next  ses- 
sions; but  It  might  have  been 

'"  entered  and  respited  at  those 
sessions :  Held,  that  that  was  un- 
necessary, and  that,  due  notice 
of  the  intention  to  prosecute  the 
appeal  at  the  second  sessions 
having  been  given,  the  court  of 
quarter  sessions  were  bound  to 

•    'hear  and  determine  it.  Rex  v.  The 

''    Justices  ofDevoTiy  M.  9  6.  4.  640 

ARBITRAMENT. 

^One  t>r-tivo  partnera  gave  his  son  a 
'^    fOwtt  of  n^orney   <*  to  act  on 


•• »  • ,, 


Ms  befaalf  in  diisdvlng^idid 
nenhip,  with  aUtho«ilyS#»app«Eiit 
any  otlvsr  persdn  as  Ite^aoigkti  Aee 
fits'*  Held,  that  this |p»9et)ie<Hsn 
power  t»«u|mBi  theaooounts^to 
arbsiraiionk.  Honlef  Vi  Sapets  '£• 
9G.44  /:»agel6 


ARREST. 


t. 


Where,  by  the  contrivance  of  pitta- 
tiff's  attorney*  a  partgr  had- teen 
arrested  oa a  Sumiay-^n  oHoniial 
proocssb  for  the  parpoeeof  «ff»et- 
isg  hia  arrest  on  civil  protisss, 
and  he  waa  detained  in  custody 
till  Monday,  and  then  arrested 
on  the  civil  pfocesSi  the  Gourt: 
ordered  hioi  to  be  dinchacged  out 
of  custody.  Quaref  Whether  a 
party  can  be  arfested  a  third 
time  for  the  same  cause  of  ac- 
tion? Wells  v«  Gununf,  M. 
9G.4.  769 

ASSIGNMENT. 
See  CovaN^Htf  L 

ASSUMPSIT. 

1.  Where  A,  and  J9.  deposited  mo* 
nev  in  the  hands  of  a  stake- 
holder, to  abide  the  event  of 
a  boxing-match  between  them; 
and  after  the  battle  A.  claimed 
the  whole  sum  f>om  the  stake- 
holder^  and  threateiied .  him  witji 
an  action  if  be  paid  it  ovec  it>  B^ 
which  be  nevarthelasa  did  by ;  the 
dhrectioD  of  thd  umpme*9>  Held, 
that  A.  was.  enlitlod  to.  rao^ver 
froni  him  his  oHU).std|^.4«|,,|no- 
ney  bad  and>receiv<e<  to.Mi.iue. 
Hastehtk  v.  JacisimsJlti  9<^.4. 
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9.  A.,  havi09>a{iitalt(iftii5rt3artaiQ 
apinniag^.macthinet^.dief^^icri  an 
osder  "fniw '  Jf.  ,Vi>^kfff^^(^m^e 
spitroiac^fiieflieaiiinaie  SsiKioim. 
A.  etai^ojiad  i.<;  ^mufteathe 

machines 


OZZ 


4  ^    I.    V     «  •    £ 


.DAXflkllUri. 


'1  '-.J    «  f 


^""tfi^I^s^otd  tfteigbbds)  ftndpbid 

*  ^  over^  the'  proceeds  to  tlie  ex- 
-'']  eetftfdA^  tWditor  s  tteW,  that '  he 
^'sJras  not  jtfetM^  In  paying  over 
'^  ihi^  tnbh^y,  iiDd  wte  liaiMe  to  be 
^  '  «ue^  fbi*  it  by  the  asdigneeii  in  an 
^-^  actfon  foV  itfDrtey  had  and  re- 
^'  cfeiVed.'*'  •  ■ ' 

'■•"•'  Quttr^,    whether    the   Bh^riff 
^''tt^  justified  in  seeing  the  goods 
^'nftet  Tiott^  of  d^  badkniptcy. 
-^  ^!Nbtlej^\knd''Otiert,  Agsignee»i  v. 

'^iic*,  JE.9a4.'  Page  160 

!jf.  Whei^;  11  i[>any  eomittiited 'by 

*  cdramisiiionet*  of  Imnkfupt,  for  . 

'  tit>l  a^tiswfei^ng  ^ia  tbeir  sAtSahc- 

^^  tion,  wishes  to  be  again  brought 

•  Vhf^te  Uhtetti,-  he  ttSnt  bear'tH^ 
';  ^xpeh^e  of  thafpf ece^dltig.'  'Ex 

'  mHjp  Bakt&;  •  T.  9-  tjf.Ai       '844 
4'Ki  jfti^^  I'figi;*'^:,  A  trader, 
'    belfi/ff* ' ttdfebtedf*'  t6  'J5;  kw*  'C, 
thei^  ill  i^&Hrt^i-ship,  but  abotit  to 
'  sjepai'ate,  g»te  a  Winnt  b(  at- 
'    torher    to    s^Aire  piiyrtientr  by 
^-  instafmrente  '  t^'  \B:   done;*  who 
' '  ^^w'tHttt  A.  #to  tb€*ri  iMctlvent. 
' ' '  Ifi  Vatoh^  A.  fcomtoitt^d  Hn  act 
'  '  of  1)a'nieruptey;  Anditl  N&beinber, 
'''^a^'S:'B\f«ire,  he  sent  gdttds  to 
*"  the  wai^ehmise  6?  B.  and  O.  ^  a 
• ''  fltrtfher sfcctirrty  fblf  the  Mm-  In 
•'^  Ihdei^b^r  'B.  and   C  dftsaehred 
''partnership-,  aftdth^ftimierafler- 
''•'Vkrdi' received  i^tattt  A.  sevferal 
fetitik  bf  tneney  on  i^eount  of  the 
'^  warrant  of  attorney, ^nd  aUsesold 
the  goods,  towards  satisfaction  of 
thcdebt^;  A  cbtjimitsion  of  bank- 
rupt if^ued against  A,  in  January 
1823,  and  in   November  of  that 
jfje^v^P^  died;   Held,  that  A.'s 
fiksiign^et  tnlght  receiver  from-  C. 
the  roonejnpafd  ily  ^.   on  the 
warrant  of  attorney,  by  an  action 
fofftikfeM^ih^  ind'nec^visd,  and 
the  vf^Q  of  the  .goods,   by  an 
,    action  of  trover.       Biggs    and 
]''''iM'^,'^AsiMieei  of  (m^,  -t. 
-'"*&obe»,  7Yli0;4.    :  '^'  *  '-402 


S.  A  «ttedlfedt  kfeltf  lAliafiiMi^iidg* 
merit  by  deA^lt  lagaitiit-hteidmor 
since '  the  scattttd*'  (9'l^.  4f'^qlG* 
s.  IfKi,  and  'tlve  gtfod*)  hMngf 
'  been  nelcedbythe  sheritf  M^re, 
but  not  until  anerflnact'bf  bttik- 
fuptcy  was '  eomoritfed  ^by'the 
debtor,  the  eonrt  refused  to  Is^tn- 
p^  the  iherif  to  pny  ^ir^he 
ptt>ceedir  of  the  tale  'W,  M  "as- 
signees of  the  bitttknipt.  in  re 
Waihbpufn,  T.  9Gv4.  1^444 

^  ^.  and  €e;,>  ss  brokers"ft»t>-^., 

sold  goods  then'  m  their 'peases- 

sfon  tO'  C,  wliieh  wefe  psidl^  by 

a  bill  drawn  by  C  and  aoMfted 

by  2>.    d  ordered  A.'  asid*  Gol  to 

k^fi  the  goods  in  their  bsnds* 

'  and  sen  them  If  ther  diMild  ifilJce 

;i^^ereain  profit,    si^fore  tliei>ill 

-  bebsitte  doe,  -Ih  fwledrand)  A. 

'  and  Co.  applied  to  C.  Ibr  ceeil'ity 
for  the. bill,  affdli^  g«fe>iheiil  an 
ordev  ti>  sell  the  goodi  and  apply 
'  the  proceeds,  in  pa^meiis^  <^Hhe 
bi^l.  C.  af(evwt(rds,"ahd' before 
Uie '  g6od6  wef e  sdld;   bedune 

'  tenlrrupt.'  jIV  Irtid  Ge.  ksiKled 
eVer  the  goods  to'B.,  Wt  his^re- 
iqtiest,  htH  lieaflerw»iilsie«efbed 
them  ;'ahd  after '4hey  were're- 

'  tuvtied;  C.%'  fas^iigtie^Sv-  "hiving 
made  a  demand  of  the  ^oids, 
brooght  trotert  HM,^liM^ey 
eould  m)t  maistairi  iti'^far^at, 
after  the  of der  giteii  by  C:  w  A. 
and'Oo.  to -sell  the  gtfsdiP'^nd 
apply  the  proceeA^^itfrj^meiit  of 
the  tAl,  they  reoMirif^klvffi^flieir 
hands'  snbjjeet-  to  -  thkl"  cha^ ; 
because  iff.  and'CoPnitfSlbsfre- 
somed  to  liat^  aited  sedifl%  as 
agents  MB:,  tt^Me-MKldetftion 
of  their  ad  forhiAJbiHV^tJait^ht 
also'  be  inferred*)  ''Baiby  t^^Cul- 

■  'PWtwci^,'T.'9'G.^4.*'» "  ♦'>f^^"=-oM8 

7^  Aty  Bi^  and'€r.v  tAfg^«MlMr')wiUi 
otherfr,  #ereptf  ttdFMeM»ilfia<|bip 
eng^ed  in'thewhale'8dhd^yii<¥he 
usual  itme  tfriikii^(Hmllll«irgo 
i^s,>  ih^i;' (At^OM'^imttl^ftttthe 

vessel 


«t* 


BILL  OF  EXCHANBE« 


I     lO     tfU. 


.  krougbtbypajAeHcaiattthead- 
p«i9iiiiflaiitor  of  fi«i  the  defenknt 
o  p^e^id^d  ^hai'tbe  oause  of  aefeion 
•  d^doot  accrue  widiio  «itc  yean, 
.,  lipoid  wbich   the  plaintiff  took 
J^ne.   Theplaiotin8i)rofed,4hat 
•.  ifitUo  9ix  jeara,  aaa  duniig  the 
lifetimo  of  Ji»$  A*  made  a  pay- 
ment on  account  of  the  note ;  Ja. 
afterwards  died :  Held,  that  such 
paymeac  operated  as  a  new  pro- 
mise by  B.  to  pay  according  to 
the  nature  of  the  instruments, 
and  that  his  administrator  was 
liabie  on  the  note.    Burleigh  and 
Others,  Executors,  v,  Stott,  Ad' 
ministratrix,  E.  9  G.  4.    Pa^e  36 
%.Am  kept  cash  with  M*  and  Co.,- 
bankex8,CBd  accepted  a  bill  drawn 
by  one  of  the  partners  in  the 
heiisc.  of  M*  aaid  Co.,  and  in- 
'.  doraei  by  that  partner  to  M*  and 
Co.  who  discounted  it,  and  afVer- 
'  wasdB  indorsed  it  for  value  to  S. 
.  Before  the  bill  became  due,  M. 
,  and  Cob  beeame  bankrupts,  having 
fiaods  in  the  hands  of  !$•  more  than 
sufficient  to  pay '  the  bill,  and 
,  Having  in  their  hands  moner  be- 
- » iooghig  to  A*    When  the  bill  be- 
.^oama  doe,  S.  presented  it  for 
payvent  to  A*,  who  having  re- 
liiaBd  pajiBent,  &  paid  himself 
..  the  amount  out  of  the  funds  of 
Mm  and  Ce^  remaioine   in  his 
■bands,. and  delivered  the  bill  to 
dieir  assignees  1    Held,    in   an 
action  brought  by  the  assiffnees 
against  A^  as  acceptor  of  the 
bill,  that  there  had  neen  before 
tiie  bankruptcy  a  mutual  credit 
between  the  bankrupts  and  A. ; 
and  thit  the  latter  was  entitled 
to  ^Mt  off,  against  the  sum  due  to 
the  baekrupts  oa  tlie  bill,  the 
dehtidqe  to  him  from  Af.  and  Co. 
at  tlieirtiilDiis  of  their  banin'uptcy. 
BoUand  and  Others,  Assignees,  v. 
,^^8hr&90s^s  105 

SrtAineaiber  of  •  joillt>etock'eena- 


*.t 


^  paqr  was  edipioyBA  by  Ae: 
t  pany  as  their  agent  I0)M11  gbdde 
.  for  them,  and  i«ceivail>  a  tOfloi- 
mission  of  two  per  cenU  fbr  ^iiis 
trouble,   and  ;oar  per  ^eehtt  *  eldl 
'  credere  ftir  guasantmagi  the:  par- 
chaser*  .Hi^viiig)  add  goo4a^'On 
aoeaunt  of  the  companyt  ihedrew 
on  the  purefaaaer  a.  bill  rof -^ex- 
change,    payable    to    Ym,    the 
:  drawer's  own  otder,  and-aftfiv  it 
had  been  accepted*  be  indoiwed 
it  to  the  actuary  oi'  the  company, 
and  the   latter   iodorsed   it    to 
another  member,  whs  was   the 
managing  director^  and  lAn^  par- 
cbased  goods  Ibr  the  compangr : 
the  company  were  then  indebted 
to  him  in  a  larger  amount  tlmn 
the  sum  mentioned  in  the  bilL 
The  acceptor  having  become  tn- 
solvcot  before  the  bill  became 
due, 'the  drawer  reoeived  fnom 
him  10c.  in  the  pound  upon  tiie 
amount  of  the  bill  by  wiqr  x>f 
eompooition:  Held,  irst,  that  the 
indorsee,  being  &  member  nf  the 
company,   oonld    not*  sue  the 
draw»  on  ihe  bill,  laaamuchfas 
it  was  drawn  by  the  latter  oarac- 
count  of  the  company ;  and  tbat 
he  Gould  not  recover  the  seas  ve- 
ceived  by  the  drawer  en  the- bill, 
because  that  money  must  be  taken 
to  have  been  received  by  lam  in 
his  character  of  a  member  of  the 
company,  and  not  on  his  own  ac- 
count.    Teague  v.  HuUard^  T. 
9G.4.  Page  315 

4.  The  indorsee  of  a  hill-  of  ex- 
change dishonoured  by  the  ^- 
ceptor,  beins  ignorant  of 'tiie 
place  of  resideace  of  one  of  the 
mdorsers,  empbyed;  an  attorney/ 
to  gite  notice  to ' him  end) the 
other  prior,  indoraera;  >.theiait- 
tomey,  after.  •  eo^iryy '  haniag 
reoeived.  infinrmation  ef  this  in- 
dorser'ei  place  ^of  <ineBidBneai.tbn 
the  folbwiagirday-ohnsiilte^'lns 
.elienli,janid'oa  theithind^dag^  aent 

notice 


wm  m  ^— n^ 


jn^iptoiiirfqJnMtfyjDi  jBgainA  iter- 
atittNo^iUbiteiiltte  linii  a  aiid  B.; 

V^r  bo«d«<  MiM,  ^tiMlt,  this  ^ooiise 
cP:9^ai^dijte;jiiA0Ugh.B«4in<te^^ 
ing,  and  that  ><•  might  recover 
from  Bm  tt^9  whole, of  the  monies 
which  Jie  was  coolp^lied  to  pay 
by  virtue  cf  thQ^boixl.  Thomas 
V.  Cooi',  M.  9  G.  i*.       Page  728 

;     BRIDGip, 
Ses  Indictment,  2. 

,r'  .  .  ..•     •  ' 


)   t         -* 
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<  I        ^ »         ■•     1 


BilRMIii/    -' 


"T"    » 


Whttit'ferectbf  granted  to  A.B., 
•  •'  V^^airbL  li^ave,  to  make  a  vault  in 
^^  th^  |)^kr)^h  churchy  fin4  to  bury  a 
'^  'feettftfA  cotlp^e  tiiere,  and  that.he 
-' "iWibiitd  haVe  Ihe  exciosive  use  of 
'^'•iflili'yatilt';  hnd,  afterwards,  with- 
-p  Ait'thd  !^^e' of  :4.  -B.„  opened 
<^^  the^vtiitlt  iod  bulled  another  per- 
"^^  sbtr there :  Held,  Vhat  no  action 
^"  iibtild,'be  inai^ntained  againjst  him 
'^^'Ibf'jo  aWnjg;  for  that,  if  the  rector 
^'  haa  ^pyey  to  grant  the  exclusive 
^^^ u\ii  of kva^lt;  he  could tiot  do  it 
'^•^B^  parol.*  "■•."=  •  •'  ■• 
'''5^'i&,  That  a  rector  cannot 
gni\[^  ^  Vault  in  the  church,  but 
;^'  otily'tedve  to  bufy  there  in  each 
*•'  MnTcblar  Iristarice.      Bryan   v. 

-  ■  WMj/tt/^,  Ckrk,  E.  9  G.  4..      288 
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CflARTERi 


II'' 


I  '  t 


.i*Aitnr. 


•  ; 


.  I 


MieM'<klie«iirtterof  ^'Mp,  b}^4ui 

idstffument  ttaUeda  thaBeuftvpmmjf 

appointed  Gk  Bi  tollie.  earn- 

'  mandrwid  agveed'tlMi^  the  ^ip 

■y  beniigi  tigbt,    Ac*   and    niaoiied 

>wilh  Unrinp^e  iBeo,G.  B.«8b0iild 

• . beat'libeny to reeeive on-  b«ttrd 

> '  'a  caigO'  of  *  lawAii  gaoda,:  ^raterv* 

'log' too  tons,  to  be  Men  for  ao- 

"  cvantof  tbe^witeiV) and  ptoo^ed 

(  llMfeantlito  CaimiUa^  aad  tb^re 

.  <ic-kiad  ite  ship  wkh*  cai^'  of 

"  Ett9t  india  produce,  a^d  fetwu 

^*  UM^e#itb'aa£oitiloii7  aqd^upoa 

^'  berafimd^kera  and  discfair||ies, 

'  the'MiQiided  vojage  and  sertfice 

'  JhMM  end.    UkM'the  owner  Air- 

tii^r  agre^   tibal  the  eoiople- 

^t  wept  of '  «liirty^»eii'  should/  if 

.'  possiblcy  b#"kcpt''up;^  thaC  he 

>  4riUitdsiipp}5ribeshfp>wM  stOfies, 
v'MmI  thas  aha  laighc^ba  rbtabied 
-  •  fas  1iMaald-sera«0  %mbr^  masahs, 

«r  aa  asueh  laagar  aaww^naeea- 

-sar]r'to'x:linipi«te  the  t^yvigek  Jn 

cMlsfdewiba  aC' which,  €7i  lA 

^  agraed  to<'taiE^  tho'  confmaad, 

"  and  ve«(elw  the*  skip'  ^inta  hla  ^r- 

•  ^  vtoa  ftr  twalVe>  months  deitaiin, 
-:  and  sach  longer  tim)&  as  might 

be  necessary  to  complete  the 
voywe^aod  paf  to,  4)^.  pwner 
for  the  use  and  nire  of  the  ship 

•  9itBTA»rgt^fof2$S4inwitQnpSt 
naoniib^  of  whichilOOOlwas'Mibe 

■  paid  on  ^m<exeeulion(^af<the 

•  cbartefe>^tt)i,  and  deOO/«>byt  awo 
approved  hsAs  trinCAmU^ioae 
of  ,whioh!#Batto<lb6  pajrablev^ne 

>  raoBaib,  aad  the  istfcsritiHp  twprtfcs, 
B&At  hat  anrival'absl»9'«h6 nasi- 

I    dvi*  taoboL^paidiaoiicbaddrKtodhe 

SBtisOBtiMi  taC  ;tba  ^mmasiqn^jthe 

^aunnli.  ofudienaliiptraiicxL^adba, 

and 


0SiB  coxmBBKoma^Ac. 


(xaaKBuyfuo 


o«ii68liiittlf  te'  one  -  jeer  a  H«)d, 
^^^tbali  thsj  word'  imhAUmttt  in  the 
^^  laiMT'danse  bmnt  nesiant  r  '8iid» 
i  chi^reibfe;  that  ^one  of  the  feertral 
y  i^MBUff^  in  aednuoeroialttttab- 
lithmcDt  who  occupied  a  house 
'  for  the  pQipose  of  Ina  buaineM  in 
'  the  ward»  but  who  resided  else- 
where, was  not  liable  to  serve  the 
'  office  of  collector  of  the  t^ales. 
Dtmmv.  Martyr.    E.  9  G.4. 

Page  62 

COLONIAL  COURT. 
See  Debt,  }. 

t 

COMMENCEMENT  OF  AC- 
TION- 

Se^  EviDBNC?,  9>  Pleadiko,  is. 

COMMISSIONERS  OF  BANK- 

RUPT. 

^e  Bankrupt,  3. 

By  the60*  4«  c  16.  &  9S.»  commis- 

V  «ioMesofban|craptm«authori2ed, 
by  writing  under  their  hands^  to 

-*  fiammoD  before  fthera  certain  per- 

/  Mas  ^  and  ifi  •  any  evch  person  so 

,''  jmmmoned shall  not  come  before 

^  them  at  the  time  appomtedi  hav- 

>   ing  ni»  Itiwful.  impediment  made 

knowti  to  Attt  at.the  time  of 

their  tneeting,  •  and  allowed  by 

thenit  \t  ahatt  be  lawful  for  them, 

'"  by  wtfrant  under  their  hands  and 

seals^  to  authorize   the   person 

thereni  named  to  apprehend  such 

pe#seii,    and  bring  him  before 

them  to  '  be 'examined:   Held, 

.«  Aot  in  4if der;  tO'  justify  the  com- 

^^  urissioners- in  isSinnK-' their  war- 

'  .taut  for  the  appreSension  of  a 

V  witness^  to  Mem.  they  had  di- 
o>  I  tented' sft^'Smmions^  'it'  was  -ne- 
«{  te^sai^'ittat'  a^  reasdnable  time 
n!  Ab^d  'i  linterreve^  between  « the 
'to  iempe''<9f>AeosuaDDpD»andithe 


time  when  the  witness  was 
thereby  re^pure^ /tor^t^nd ;  and 
that  tlie  question  whether  the 
service: of tbeaumi^Hie^ was  in 
that  respect  reasonable  or  not, 
was  a  questiou.  of  fact  to  be  sub- 
mitted to  a  jury.  'Sernble,  that 
the  '^ommissiQners  jure  not.  J^eimdi 
Co  have  i&&icQaAtioB««i^  e^th.  of 
the  seffviee  of  the  euomcfof.  be- 
long diey  iasue  their  wmrfaat, 
b«t<  tbilt  it  is  sufficient  if  the 
sntamena  be  aetueUy  senwid* 
Graocukvt  Cocper*     Em  9fi<4. 

PagftSll 
...  _       «     •  . 

COMMISSIONERS  OF 
SEWERS. 

Where  commisssoners  of  eewets, 
acting  benA  M^  for  l^eiientft 
of  the  lerels  for  whidi  th^y  mtce 
appointed,  erected  certain  de- 
fences against  the  inroads  of  the 
sea,  whiblicabsedit  to  f^w  with 
greater  ridenCe  •against  atid  In- 
jure the  iadjoinittg  land  not  within 
the  hsvels:  Held,  that  they  could 
not  be  complied  •  to  ^ahe  tmm- 
pensation  to  the  owner  of  that 
'  Ittid^  or  -to  erect  new  woriss  for 
'  his  protection,  for thatall  ewntrs 
of  land  esposed  to  the  Inroeds 
of  the  sea,  or*  ooanmissionem^  of 
sewers  acting  for  B-'mnnbar  of 
land*ownersv  haven  sight  tdeeect 
such  works  as  are  ancesriury  for 
their  own  protectioili  leven .  al- 
though they'  mqrbe  plN^dieial 
to  oilers.  Be9v*  Qontmihsimm 
qfSetoenJbrPe^hamy.^msnmisT* 

^  9^.r4fi.       •  '  %   '■  ..•.'..  '.-■ass 

coKfivhTMtirr,'"'  '• 


.  t  I 


4  'J      fi      (U 

\*x  I  j.iKT  ^,7/  h(i'<r^  odt  bi£od  no 

CON- 


COVENANT 

-'i^QimAiA,  aJMlrtvfei« 

?r.  tbe«g«neral  ^ttl«^*  tba 

7L  d^eHoh  deinile  part  < 

r  <4Hre  fa^dj  fhoidd  be 

.the  election^  coiiU  t 

'  thit  Qorpopittoin  bee 

^*  event  of  the  deeih  oi 

oat  ^  ibt  bwMkf 

pauM^thbt^.  the 

a  new  beiKff  daereehc 

•i  teat  anH^^erity  of  the 

-^     <  Held,  ii|ioa  4eiBu: 

tefriioilieii,  tbeCeocoi 

.   true  oon$ftroolieii  of  l 

!.  it  Wet  oempctenl  t 

'  petfation  lo  elect  the 

'  Ae  inbabitaati'  o£  tl 

•  or  freed  the  barattaea 

'  face  that  the  plea  m 

-!  asaaaeh'  at  il'  iheire 

1  'dfffadtnt  ^Inae  Ma  k 

'  thebero^^aftth^iii 

wee  eleetaitetheefl 


COSTS. 

1  •  .  .4 

COVEHAW 

^agu^tti'«he 

ijthe>leitee  Ibr  n^^ 
tlveoti'  Ptofe^rthlNr1>^fi 
-«>beeikti^  dlio  the*  dtef 
3  eiMlBd'  aM  "tb^iip)  \esu 
9'ti£etl> '  In' ^Ihw  deaiiqi 

^' kid'fof  lli0i  MdeiMlre- 
<)iti»''h1aUelt^  hMi  «k« 
3 'kiabffat^  <9adi' «^ 
-^eiaatetlithai  be^l  hif  « 
-<4iaihiite8Mvitf»/ 1  iheah 
3i^fl><>  pmaiiM^:  itorel 
^BiMtowtlMwaieatv 


i.  •. 


o       « 


should  be  ettiniated  at  50»00(K^ 
iii«94  4m  MlieR%<vli.«t:lfa8l  Mill. 

.^,  U  4lMi  Artter  repiiQdt'ftkiftiit 
V  bad  bMl  ^/Md  tbaifc  AiBhoisId 

a  bis  bond  imimamfy^Biimgmmnt 
damngei  b^  r«MOD..0f  bis 

•  I  haviDg*  ealeised.  inloi  ihijri  jaid  iCe- 
.\ cited. ^conlraet  witb  A^f-wiA^by 
\.  iea«on  <tf  all«lbeK  Q^tx^t^en- 
.-<4flfed  into  bgr  Up  and  il«  rfEstfpact- 
.  iireUt  andiv  wbiobftbey^  aredi^r 
't  ^/A^ibadanv^bitMiesfeaaafiNie- 
^.aaid«  .The  indenlare  ibea.Mt- 
t,  neiied^hiit  j^apdi&i  bjpihaitial 
.  ^saaaeail*  -disaolviBd  the  laid  oo- 
y  faitiienfajp  ao  ealec^  IaCd,  aii& 
.>4bMiir  lateljr.fliibsialiig  bAtanaen 
i;  tbam,  fiif  aufipldriag  Ub.  txufaity's 
.  abips.arith  pto^oba-'aBdiatoras, 
'.  nader  or  bj'  viitue'  of  the  mid 
•;  TeiSiKed  €oatraftt»  ttd  of  alltot&er 
..  oonta<K^  in  wbkhB^toi  A^tjor 

•  m^htft  ifthenii  had  aoy(iotere8t 
.  or.epacern  aa  bfisreaaid^  The 
•.  daed  4heD  aootataad  «  niiit«al 
.!  jreleaie  o£  M  aotiooib  aboouou, 
*)  racfcQhing«»'^(H  wbinb  ^aitfejar/of 
K  ibeiB  ^.and  iii  aovr  liadiot.aaer 
,  had,  ar.wbiob>«itbaff  ;air  thoai^  or 
.^  «itb($r  of:  their  eiceaaton.abmld 
^  or  inight:4bareaftea'ha«e,t  dainiy 
-)  oi:<kmi)daaaiDfl^£roinf  brbnder 
i,  the  oihor  of  iham^jor  Uchan, 
V.  ej£a«atQ«i»  4ro^  iar  jga  b3P,  raaaon 

of  the  sfid;  cDpartoenhip  h)C  ^co- 
f >  partftanbipa.aa  tbaadbj.  oitiblved 
V>aa>aforaaaul»  upon. or. b^praaaon 
^  dt  any  tit  the  ate»  iinttaiB»apd 
-  Aiogs  iwhaiaairrr  in  aofariae  re- 
lating to  the  said  recited  conaract, 
r  and  aU  otbar  cantrads  m  which 

1  aoy  JDlarest  whatsaryeg.  3^lben 
)  aasigpad  tt  A^  all  the  share  and 
«  iotaMst.  ai.VmiB^  of  aad.ia/ra]! 
..tho  .dcbla. 4U}d. auaoi  of^-aMtkey 
whatsoever  then,  dna^  and  oaring 
r.  iailbem  A*  aad wfiL»  andar  k>r  by 
^ '  wtaia  oC  iba  aane.  aaaeral  can- 


^  m   » 


bila»  teb  jrelalbg..to.aha-aaid 


'  t  •  - 


«      «« 


** 


«■>  « 


ii  > 


contract  debtaandittms  otmoneir, 

.,or.^y-f|y^jaaiiffaf,laad,a>lg(>e 

.(«(^%  ;i»tcbr.jwdortfcf ti jwliir* 

^.do^Hi^  ithtei  Mloiigi||g)tt^irNWn 

,  vthoisaid>ifd!add^&>aaiijaidli0io- 

I  r  pfcrtabw;r^spitirtital3g|o»iAa^M*» 
I  airifbt^lM^^d,blMie^<afi]linad'* 
'  vi€£WitOkiAatoy)0iil^<lRaPKllpect 

.;^itha7M4if&«   A  pMl»ri50» 
} -tMi  gi«eB'toru4Mttaimia!i«f!}4l»d 

.tgivd  &cUarae&fiw  tbacaiidid^lls. 
I  a.  ./Atitfe  t&o:iirfabn:>t(dai.*dafd 

I  . .!«  tssSacttted^.A'  ioA  itftratipd 
-bean  jqanaernedifl  iicaild«MiiPg 
nbteine^togetharts  /QOq(ilioKm 
.:£ant)iajmay«  >  bi:soiiia  foa^mtH 
<-^;^iiito  «ddy;intenllad  lasnaOP- 
c^aafeati;  in  olbera:il«iraA\ioWy 
n  iaianaslad  aa  >  oantoiatoff  snaod  iOL 
J :  abnietihey  wa^  juinlljriiMrMi^ 
i<ai  pBHriors  Abd  oifntracloohcXiiey 

"bad^  bbirav^,  ibotb..hifteaT4WP* 

,.tf)eAD^jin*an  >lha  oani|molHft»^* 

.\ha^g  iMebiSganlt  bs  nMaagiiig 

'.  tbaaa  tocntiwti  i*  IvrbfebvA^iW 

haaU3fiiiBidraaiBd^  aadj&ibaaing 

bee*  a|(BOt  io  Jnapagbi^  sttiosa 

ocvitnictb  in  wbioh  il.  wjsa  «(daly 

int^otestod.  Afldlbflia<vaKaaa«^ 

diia.>fran  tba-.«bbMtiitfipiftrrxof 

that  naay  m  rtepect  aff:  eaahf  ]of 

•  .tfaase  elaisaa 'ofc^atcHDlif  :*id 

•  Ct  the  Aedtttorlaf  iB^^aacaited 
^'-cbar'aftnounk  atf  thosa^iraibasfiDai 

•  tba  idmniiissionani:  «iH44^'i'tbaft 
•^yr  tfaia  daad>  tiia  aontratii.im 

which  B.  bad   b«ea  ^^HP^^T 

.  aepaaate^  inteiiiated.i»aii«  caaari* 

'  tutad^  aa  hebmeem  A^^^mttiMf 

'paitoarffaip.  ttMMnutta^i-abdI«aD- 

^  ae^a^iit  tiMCwJA^ip«s,ditiaiMl4»y 

/iha  daedk' toaaaam  iil'ipilaaiaa 

i  to  &  in  faapaal;)  oi)  tM 

ttActa^  at  thtiiidi.oC  tfia 

tionof  thardteit^  oi  x^^/ittao 

-.  By  ih»t  dMd;! i|t.<4br'bliMilf, 

.  >hia»  hBiMr»6>dc«ilafi»i«iidnMi- 

iiJt«mta>a,^^ca#naat«l  tfhit'aibr 

andnatiii  ilbiliMitli<laay  liHaeia 

byciyai^dii^4a>luSM  M^liMU 

-« ^r  r  Ai  t»  florfWHK  %My, 


I 

I 


f  • 


fittfttuf^Otfj  ^  Mam 
"M^ioiv  or  ddnin 
^  imy  *  jNMtoar  •  eMtiihig 
'^V)r  Aciiii'^  IMdy  tlia 
jKf'^l^  gall  nocipteiBi 

^•iftCMe  wfih  tM  Mibi 
'  df  the  €Of!^Mit,  QO| 

-  }«t}ted  I ;  and  dierefori 

-  a  sttScibiil  brtach  o 
:  mm  tnrnOig4  a  re< 

trfon^y  1^  the  eucat 
rMpeet  of  ilui  con 
tioiMd  ttrtbe  indentu 

%  Bymarnageaeitlenic 
'  ^.M;  and  T.JiL^  6 
'  apparoDt  of  WkM^ 

pttrt;  X  f/vaad  Mor 
'^edond  pait;  and  L»  i 

tnnieca,  dt  the  dard  | 
<-  and  T;  M.  barsaiaw) 
:  tho  truiteoa  certaHi  i 
'  NtHfSh^u  '^mi  Sand 
"  and  other 'ladda'oali 
*  th««i  in  fioatettton  of 
''  T.  Mm  to  faakhuato  i 
;  thieir  •  beirt  and '  aas 
'•  Sandty't'FiMi  and  I 
:  die  me  a£  m  M. 
."  nmiadertothetiieof 
J  dnring  the-Mfrof  H 
rtrmt  to  freaeiw0  eoi 
V  inainden?  ^h  vema 
'vae^of  the  aaM  T.I 
,c  i^eiMndiar  to-  the  at 
-•«Dd ' their  ^brifa  dnri 
XOf  21  Mr  upon  tniat 
<»tfoalnf«k  rinaaindei 
-rMtaiodet'  tli.  iba  firtt 

ceasively  in  taB  maj 
,1>aeMev<jlo.ttie  me  < 

-,.1014^  ift  lotatt  iho  o( 
0  M|i?pii^>tt  <>a«nH 
Lmilifii^  lpriith.*renmU 

Vmna»  doling  die  lif 

vofcYiiir 


IM  •'fi  i>fet>t)isfr;"'  " 


m: 


Y"'=  'Fdarthly^*s#feii'if  th*yf6ok  a 
^'^  fee,  ft  ira»  ti  fee  determ}H4>]e 
^^  ^h^ii  the  pbitioM  shootd  have 
''het!tt  raisM ;  imd  twenty  years  of 
'-"  possesliiofi'  adveiM  to  tfaenr  elaim 

^  was;  mat  the  fight  or  the  cruBtees 

'  had  tieeni  released  and  aatikified. 

^       iT^Af.  died,  letfring  two  amis, 

'  #ho  died  without  iMue.     The 

'*  siffvhror  of   them  'decked   the 

estate  Ho  hia  wife  for  llfe»  re- 

'"  idaihdei^  tcf   aH  and  erevy  the 

'"  thMtea  of  Rkhard  B^  and  M.  P. 

;'  "n^hd'iftiould  be*  living  at  the  time 

^   of  h^'WifeVdeAlh.    There  were 

* '  irtitag  at  hef^eath  tiine  ehildren 

«   of  72.  J^.  tfnd  M.  P.    Of  these, 

'   t#ordtit9rf^  her  iife  and  while 

"  *  >  ibeh-  estlrt^  renMiiaed  codtiagent, 

'  'hadUVied'fifties  yar  e&nunanoe  de 

droit  come  ceo  of  tli^r  sliares. 

'•  lii  Aptif  1694^  ^:  B.  entered 

' '  upon  the  laiids  coknpriBedln  the 

^'  AaTtkf^a  settfcikit^att  and   kept 

^''fioSse^6D>'^nd  inf  May  IM^yall 

V/  ^e^^hildreii  ^i^/B*  and  M.  P. 

^^  bry  lebseaad'^kase^oa'rtj^ed  the 

*^^  »ndir>cdta^ri06a^n'the  mahtege 

; 'U|^tetMft,'aH^  gf^ir^rbpottians, 

^^  to  fl  'puf(Ms^r  H«ld,  thaC'the  - 

-\AiMi»ett-of  ij:'  JB;  atid  'Af;'5P. 

^^'M^cortveV  theif  fm^reaia  wkh-  < 

''  odt  iMtii^  Ifirst  anbde  atiy  entry 

^%  ifre  hMdiil,  dthoiigh  il.  B.  iras 

^ 'ftt  pos^easioh. 

'<'  i  SeiMa^ly,  a(fl  to  the  iHkrea  of 
C  the  pw  wUq  had  fevied  fines 
*'  Whil^  thefr  estates  were  Hsodtin- 
''gbnt,-th«t  their  interesi  was  toot 
ther^  exdngnibhed*  D^e  Am. 
'Btune  lind  Another  ▼.  Mefrivn, 
•'  r.9G.4;'  Page  497 

DEEPING  FEN. 

..1.1/  rB^IRct  hmtf0k*  >^    t 

^   See  VxNPOR  and  YEMSjex. 


';.' 


>«' 


■  ••    ii.-i    .■•.'ii.iifi   B  fjd    bliiow 
•  '    ■  '  "fitlttSB.-'  "-•  '--^'q 

1.  Deyjs€^to>4»  (9tr  lifiiw  f^mmfi^r 
ttoco  Ae  (iutviy409  jp^lidr^  of 
fF«t/<.aiid  JJ-^/Th-aqA  ^eii^jb^rs 
for  e?9r  h  tbfirm^^sn^  pr^^  to 
be  divided  Wtii^ii!t4^^^  Ti^^ual 
prpp0rtiotis»  .sbaiia  /andiM^re 
alike  I  Heidi  t|^  (bft  W0ffd  '^4ur- 
viviog'^.^feri;^  to  the  i«|t|itpr's 
death»ia«Ml.Qot  tha^^f^  th^.^eoaat 
for  Iife«  I}oe .  on.  the  demini  2f 
L»ngH.Prigg^JE^9G^^.,. 

Page  $31 

g»  Where  the  tenant  of  lan4a  granted 
i0  him  i9nd  hii^heirfi  pMr.«ufer  vig, 
devised  tham  .^  to  #4i  i3;*",WAUH>ut 

.  sayiog.  Bi^irei  »od  4UB*  died, 
liviag:  cestui. que.  vje;.  Udd».tbat 
the  beir  of  .the:  devisor,  .^^.lepti- 
tlitd  tio  the  janda  as  speoial^i^u- 
p^U  Jhtficn^tha  demisct  of  ^eff 
9nd  Hunter  y.  JfUims^ti^  £.  d  i?.  4. 

'    '  •  '    DMTRBBSF."  *''  '"^  *'f 

1.  JihWfis  8tfttei[djq.A,apr<^il}  iM^ifct' 

ith^t  bjj«a  iod«niun^  4*^eMsed 

to  £.aU  thf  tfrfiaif  4iw]|tr,tlift.river 

Thmet  described  bjiialb^gaiiiptB; 

.'tdgeiber  with.,  .all  :jiv^^|(%  ..paths, 

.  passages,  «asaoi«nti^pf^ii|is«,«pm- 

•nBoditi«a,ai|da(M»iNrtewn$ffM^at- 

aoever  taihaaaidtirhakrflfii^ng' 

>mgt  and  tbai^  bf^nAf^^itdmi^^ 

the  ^xalusive  m».  of  tli«s janfl  of 

Ahe  river  ThoifmtiX^pfiiHi^'M!^^ 

in.lront,:of,tfc«  wiMfn  bm^fS^ 

higb  mHofu^.  ^wMft  ma^iicM^ell 

vben.(K>reBeAjiii^ijp4Mri%ii^> 

.  for  the  egcprosrMwlnrn>tirf  tte  te- 

.  naota  of.ibQifiibitti&iwfih^MM 

as.appmt«mM  M  llbtiiifjb«l6al>at 

that  tfaer^Qd>kff4eiwt^0i*i^h 

i'Of'tbisii^i^gi  etib^T)  ,«fiiK>l^^ 
tbei^d;  w^uds9iis^M  impur- 

^  would 


^V/VXIX     KfM^iy^^f^JliAUU.       9^ 


1*. 


A 


would   be  a  finding,  that   one 
fHece  of  ^t^9^'W4fB  appurtenant 
to  another^,  wliicli  in  laur  could 
^'^^^^'^b^^;  ^M>th«c  ilbemererti0e<ir 
'^^  llktPhxkA  ]^ed  by  file  iwden- 
^'^%^il5|  tmA  that  WiU'a  mere'pri- 
<'*  ^feg9  6¥'l»a8eaient>'  oat  of  which  j 
^1'  rjeM^  ^cmld  iiotr%6iie,  and  con- 
^^  Mquevrtly  that  the  lessor  could 
' '  not  ^i^lf'aliii  for  rent  in  arrear, 
^^  Haf^,'tHe  prbperty  of  Ji.y  lying  , 
^<  in  -the  spaee  between*  high  and  | 
'':.>  iow^wtttofbiarify  and  attached  to  - 
the  wbarf  l^y  tope^w  Btuz^rd^nd  ; 
^''Oik^i,  Amgneesy  v.  Cape/,  E.  \ 
'"  '9<SU^    •<    ■  Pa^l«l  : 

tfii  Whttre'a>'hitidIord'a  agent  went ' 
upon  tM  teninit*8  preniMiiM>'Walk- ' 
ed  re^nd  thetii,  and  ga^a[«N9it- 
tei^  noiide  thai  he  had  diitratkied 
eertflSngood^lyitig  there,'  M  an  \ 
atreah"^  rent,  and  that '  unless  ; 
the'  tmt  was  paid;  or  the  gepds  i 
f^levM'wkhtn'fiVe  da^^  fhey  j 
v'- -would  be  appraised  and  sold,  and  . 
then  went  away,  not  leaving  any  i 
person  ia-pof9emaof  Held,  that  | 
this  was  a  sufficient  seizure  to 
i'  •^^W^rihWtKnabt'a^ri^t  ef'^elioti 
'="nMd  «n  >  oiioMiive<  Mtrestfi  and' 
(-'vchat'^tvtnj^  tihe  fn^eMiee^  with- . 
'  ^  'f<Mra4«4tii|g  any^one  in  poesesiion, 
r'^'^Hs  Mt^^an'flibaddotinigni  of^ahe > 
-i>i«4btv«to,  jtihell  6^9.  c^  19^  >r.lO. 
-<>'' g(vhig«'tliia 'laniMord  power  foim- : 
**;4'ipbuhdioY> otherwise secure'on'the  i 
'^ '  jirtMlfceD'^Odii  distrained  for  tent  | 
'^^  Wf^%^J  'gtoitnH  ^.Th0  Eart  qf^ 
l'''^iWlnlMA|,'-^*'^^4v  >  456 

M9P^li  ala«Me  ^6/16.  «;;5.  #.9.i 
l^^^eAiofiki'^mThttC'the  boUeelort  of 
tVkM  \tafi4tiL%  ehallleTyand  collect 
-^i  fhb  'VafittiJMaeaKid^  aooofding  to ; 
ii'^^iti^thmtft  r4ai9«at  attV  and  they 

^^f^SL^I^^i^^^mMA^^i  SUttM  of 

<t'c^i|boa%y4EI&d^abd'asiiet^d  ^of  the 

'^^^mlm'^^mtxAfth^'Mf^^i  same; 
^nlttMIt b^iAa<idu^t>  if ^b^y^eM  be! 
^^(^IbtHlA;  (f^^hf^  fliS«Mptaee6f  their ; 
'luqufit  Hbcfde^i^iftyiJupon  the>f  reikises 
^(  qfllttr|wl  nttlrtlio)itigitsiflomi;' 

bliiow 


1:  >J  rS0Pt.a7>,e»#f|B,^;f,{Rij«;^fany 
.  itpenwx  fiiall^^f^s^jQ^?  i)fglQQ(  to 

Ey  aay  sufi^  ^.  0909^  WWf/eat 
i^all  b^.  fv9^ss94KsMP«9^^  de- 
:.  mwnA  by  the  c^oUecto^,  it^hal)  be 
layi^ful  &>r  .the  oc^leQtpr  ^  ais- 
,    traio,"  ^Q.    A  ^ollfctqrv  iM^vfng 
.<iniida.  a  deipf^nd  of.  tb^  liind^tax 
upoiv  the  pceipis^s,,  charged  at  a 
•: .  ffime  aihep  tjift,pfu*ty  liable  ^q  pay 
:,wa$.  ah^^t  £ifQfn  baai%  ^d  jpot 
,  upon  tb^  pavty  hims^^  4!^^  4^8- 

,  trai^^.ii^Wl^diiDtely^^ftfiiK.Q^akjng 

.  ^ach  d^nm^,,  \tt>9^  ,^i«J4rf!sa  was 
.  Wd  tQ  b«  .qnlapirftilj  .frr^iyiat 
. « before  be  diMinii^^d  ^}^  H^9s  bonnd 
..  AJo,  aVow,.  ^.i]i^svip9^blf :  tiine,)to 
,  e]ap%9  •  af(er .  i^ye. ,  4§ina?d  ^mfi^e, 
..  j^  order  lilwt  tbp  jwfty^iabli^to 

»;  t^nit^.  of  AC^ny^yiqgn  wjithj.ffhe 

..  By  .*f ct^.  ^n ;  l*«  8^  thf«in 
,:!|H«njlw)«4.ii^>tp.  b«Je;vif4.W^in 
.  ;t*e  .yei^xi^mAMf  §e^Uf}i^„}k  is 
: .  ^a%otp4r  ''^Tftqt,  Uiej,feijr)^,|iart 

'I  :if^9«^f .  3^1 .4^.  M^^i^fJ-now  or 

:.  A»«f^r^  l;hei.524rtt :»4W')0^fiftfff«« 
,'<MW.\  thfilhM*^/we4WSft^,W|he 
.,  ^QlHH)d,iq^9fterU.i:|f!yf98I^t,  Wall 
/  \  bA  4evted  beforfv  thft^S^p,  W  f&p- 
.nj<m4er.,}78{^,i^)((^e  .ljj«5.^s<fl?»rii«>r 
,  :;lbe  ,tbjr4hqi^Ar^arly.^y/??ieB|;^on 
- 1.  .01:  befi?r^ .  t^€i  t  gptb :  iJw^  ftf  ipe- 

cember  1798 ;  and„tb^  .^i|^  fjijm, 
.  fes^rt^  I«^  flf  Ifee  qnfuft^ljr  pay. 
,  s  mental  M  cpr.t!efqn[^,tl\^.35ti^i^ay 
..,  of  sM«r«i  17S8,:S  iSwblei.i'Wiat 
•;  ithe  >B|u»a  due « A>r ^  i\^\  la^^q^aiT' 
M  lierly  pay9i^nt,pa^Jb^.;lfy^e$jby 
,  tbe^coUeo^^r.at.  ai\^,ticaf  ^di|{ing 
,,.  tbe   <5urrent  quartej:^ .  J[ff^^  v. 

Slead,  T.  9  G.  4.  Page  528 

DUCHY  «8  eORSBVALL. 

3  H  2  EASB- 


EASEMENT. 
&«  Distress,  1. 

.  I  EJECTMENT. 

See  EviDKHOE,  S. 
1,  Where  a  party  was  presented  to 
S  rectory,  in  consideratioD  of  bis 
'  baviog  given  a  bood  to  resign  in 
favour  of  a  particnlar  peTson,  at 
the  request  of  the  patron,  and 
wa?  insiituted  aad  inducted,  and 
.  such  bond  ivas  h«ld  to  be  void, 
'  qn  the  ground  that  it  was  simo- 
niacalr  and  the  h,ing  then  pre* ; 
seated  A.  S.,  and  he  was  insti- 
tutfid  and  inducted:  Held,  that 
.  '  h^  might  maintain  ejectment  for 
the  rectory,  against  the  person 
who  had  been  fiimoniacally  pre- 
-  seated.  Doe  on  the  several  de- 
mises of  Wataon,  Cler/c,v.  Fletcher, 
CUrk,  E.  9  G.  t.  .   Page  25 

.^  Ejectment  for  a  messuage  and 
tenement.  Judgment  entered  up 
■  {  generally  for  the  plaintiff:  Held, 
l,;'no  ground  for  reversal  on  error. 
I  Jtoe  dt  Lnwrie  an4  Another  v. 
.  ,  mebalUE.i)QA.  70 

^lOj  a  memorandum  of  agree- 
^  ment,  Id  coliBideration  of  the  rent 
'  j.and  conditions  thereinafter  men- 
tioned, A.  was  to  have,  hold,  and 
„  occupy,  as  on  lease,  certain  pre- 
.  mises  dierein  specified,  at  a  cer- 
,  tain  rent  per  acre.     And  it  was 
stipulated  tbatnobuildingsflbould 
'be  included  or  leased  by  virtue  of 
I ,  the  agrcecneat ;  attd  it  was  further 
\  agreed   atd  ilhulaled,   that  A. 
I  should  take,  at  the  rent  aforesaid, 
.^y  certain  other  parcels  as  the  a^ne 
,  .|  nfight  fall  iaj  and,  Jastly,  it  was 
^.,,,fiipi^led..and  canditioned,  that 
,1  ,  'A^  j;bould  not  assign,  transfer,  or 
,,  ^AiMerlet  any  part  of  the  said 
J.     lands    an(^*  piemisee,    otherwise 
than  to  bis  wif%,  child  or  chil- 


dren:;field,  that^  .by'theflml 
clause  A'  condition  wa^  ccealjed, 
for  the  breach  of  which  the  lessor 
might  maintain  a  a  ejectment. 
Doe  on  the  demise  ofUentltkt^  ▼. 
fFatU,  E.BO.i.  ■  Page  JOS 
i,  A  fine  was  levied  by  A-  in  ffi' 
lary  lerm  1821.  A.  and  B. 
claimed  to  be  heir  at  law  of  C. 
There  being  several  actions  de- 
pending to  try,  whether  A.  at  B. 
was  heir  at  law ;  it  was  agreed 
that  the  rent  should  be  paid  into 
bankers,  to  abide  the  event  of  one 
of  those  causes.  The  cause  was 
decided  in  favour  of  ^.  in  1823. 
and  the  rent  paid  into  the  banken 
was  then  paid  over  to  him.  It 
included  tuilf  »  year's  rent  due 
from  tlie  tenant  oo  the  25th  of 
March  1821 1  Hek),  ift  an  eject- 
ment brought  subsequently  on 
die  domiae  of  &,  in  which  he 
succeeded  in  shewing  that  he  was 
heir  at  Isw  of  <&,  ihttt.^.  had  no 


quentiy  that  the  bne  did  not 
operate  as  a  bar  to  the  Erjeclment. 
Dot  ou  the  demise  of  Lidgbird  i. 
,  Lawon,  Jtf.  y  G.  +.  606 

5.  A  cottage  standing  in  the  corner 
of  a  meadow  (bclon^'ng  to  the 
lord  of  a  manor],  but  separated 
from  it  and  from  a  high,  road  by 
a  hedge,  had  been  occupied-  for 
above  twenty  years  wilhiiilt  any 
payment  of  rent.  'The  lord  then 
demanded  possessioo,  which  ■was 
reluctantly  given,  and  the  occa* 

i>ier  was  to|d,  that 
owed  to  resume  ' 
would  only  be  <Iui 
He  did  resume  and 
sion  for  fitleen  y^ 
never  paid  any  rem 
the  possession  was  d 
adverse,  but  mig'hl 
tq  have  cbniinencea' 
of  the  lord,  tioe 
tmv.  Clark,  M.9< 

6.  In 


EYIDI 

6*  In    afesstment    bj    mortgagee  , 
J  ^  ngiimt.  fportgagoTi  i^  is  not  «e- 
i '  cessary'  to    demand    possession 
.y  before  action  brought.    .Wbere 
the  mortgagee  sufTers  tlie  mort- 
V  S^^^  ^  remain  in  possesstoA  of 
/  the  laorigag^d  premises,  the  lat- 
ter If  not  tenant  at  will  to  the 
' .  formefy  bnt  at  most  tenant  by 
',  '  ^uiferailce  only;  and  may  be  treat- 
ed either  as  tenant  or  trespasser  ' 
at  the  election  of  the  mortgagee. 
Doe  on  the  demise  of  Roby  ▼. 
Jfawry,  M.SG.^       Page  767 

ESCAPE, 
See  Evidence,  5. 

BLEOIT. 

See  TicBSFAsSy  Si 

< 

EVIDENCE, 

•  Ste  CoJivicnox* 

t.  Where  a  defendant  pleaded,  by 
way  of  set-ofi^  a  bond  given  to 
him  by  the  plaintiff,  conditioned 
for  payment  of  an  annuity  to  a 
third  person,  which  had  been 
previously  granted  by  the  de- 
tendJEint,  and  that  a  certain  sum 
was  In  arrear :  Held,  that  lie  was 
not  bound  to  prove  that  he  had 
,  paid  the  money  in  order  to  set  it 
oif,  but  that  on  production  of  the 

'-  bond  the  plaintiff  was  bound  to 
prove  payment.  Penny  ajtd  An- 
olher^  Assignees,  v.  Foy,  E.  9  C  4. 

'8.  A  witness  called  to  prove  the 

receipt  alt  a  sum  of  money  was 

'^ '  shewn  an  actcnbwledgment  of  the 

7    receipt  of  such  money  signed  by 

rfitlhselt,  and,  on  seemg  it,  said 

^^i  that  he  had  no  doubt  he  had  re- 

y  <ieived  it,  although  he  iiad  no 

^ ^'recollection  of  the ' fact :   Reld, 

''  thflt  cftis  .'was  aufficient  parol  evi- 

-'^v\     ■  V    .i.'     ^   •     ^  \         ,   •        '     , 

nl  :d 


pf  ma  execiUiOri'arni  conteirfs  of 
■"fe  in4eiilJf^'"'#ks    ttAmiame. 

i'T^*  &^^'.'^i'"I'>f"'iitant!(  of 
f  Stourbmgk^.'^G.'i.  PBgC96 
K'In'an  ft'cvon'-fi^ilitist  ihe  taarHiai 

'&  on  ^atape,  'the  declaffliJon 

'^ege_(i  tliat'  die'  pjalntitf  and 

'  W.^'ViSiving  (Bve^B  dtaplitei, by 
l^^niutual  libn»fi''<)fsuh(ni8ftiofl,'re- 
'  ftrrttl  tfi^'id^e  aVbitratiDrt  of 
,'''G.''ap'if  £l."i"tbat'  an  award  ira« 
j'  madifr«^erftig'  rt^.a-tOpSJUie 
' 'jj^jfi'tjff  a  q^rt^in"Suta  of  nioriey 

'op,'&c.i  ati^  beimiyse'ttie  award 
"^'y^  not  petfaVnl^d;  pla&ittff  Siied 
''  .and'  flrosecu^ed'  out  of  the  Ctmrt 
;■  br  e;P:i'a'w<'lf  coriimatidtng  de- 
■' ■feWanV  ,fo' "Vttich  ■  W.  ».  Jtlien 

Mne.m  Wfi  custody),'  sb  that  he 
'■'Bi.sR'h&'Ve'<hlk'body  befd^e  the 
'■ji}fi(ce6,''p('  C-  lf-"on;  .&tt,";to 
,  aoBiyl^r^  i!lr(!.|  and  "tV.  8.  being 
'^.aiid j-emaimn^  Ih'tlie  custody'  of 
"'  "defendant  'as'iuch'  ttiabhal,  by 
"'wrtjie  olfttipittafeliinerit/on,  Ac 
'  w^trbugH  fceftre'  Sir  $■  Q,,  n 
''  judge  of  C;  P.,'kt  hlB  chamtiere, 
y  by.iyrit  of,  habea«.coi^iis,  Bijrf  by 
'l^'coHiiTiitt^d'l^  W  tfOBtody'tif 
,  die  .  warden;  ot ,  the  '/tfrf;  «md 
/rVfterwarJs  ^fl^' brought  Iwfbre 

j^;:  ar^A  i:,  'a  j'ud^e_  rf  K.  »_.;■  at 

I  chavibers,  and  by  hiln  commttled 

I'r'^otKe  custody  of  the  deffeijdabt, 

charged  witb    the    attach rii en t ; 

ioi   mat   ilie'  defendant  Kfter- 

fl'ardR  eiiffcred  him   to  escape : - 

J,  Jlelcl,  ^al  the  pfainttff-waE bound 

~  '  to  jtfQve  (be  Execution   of  the 

'bond  of  i;ubm lesion  by  hTniBelf  as 

^■;wplli'af  by.ff'.^.  '  SemUe,  That 

j/  Le  need  not  have  done  so  had  be 

j,'gr^^"'and\proved"tt  rule-  of 

'*  C.'^.  orqeftng  the  fSsilJDg  of  the 

^''  ^tbcijraedt;'^  although  proof  of 

' '  '  "  "intlioul  a  statemeht  of 

jimr^jloil,  i^oytd  not 


■'ttefft-iyj-sijiiagafiteiiK 

''  VB>  legal?  'AnMw^W  JMft^ftE: 

'  tlG:4.     '■'■  '■■  ''^ ''"-j-'iRMcis* 

0.  "Tbe  CMonftM  '«!«  <ii^7  Mil 

'  septfatiog'  adjOintng^ltMda}  -ke- 

hinging 'tdl  dlftreHir' i«Mi«*<j  ■£ 

'  pTJiUa  -facie  Kid^Hfc^'  CttWnihe 

w«)[,' and'tfA'tatad'-oti  w^tok^it 

stands,  beiornS'  to'Uie  eWaeHr^or 

'  those  sdjcffafog  'Iloittt^'iDlV^aal 

'  moieties,  as  tenanta  ftf^bMAiAii. 

■   Cuiitt  T.  PArtef,  JEi*  Gi*£i  «B7 

7-  In  trover  (bh<«  clMef«i' MoMMid 

'  l}y  the  plaintiff*  as  vcndbfe  «rtui 

Executor,  the  trill  is  ntrt'«*riA»ttte 

oflhetftleoftheesecUt«.  'Tlie 

probate nUM  be  product.-  Pht- 

ttey  V.  Pinneu,  T.  9  G.4.         335 

8.  By  the  IFekk  3aditattirt''Atii 

5  (?.♦.  c.lCB.  ».21.,  itiseftoeMd, 

lhatinantmrtBit«y«(:tiioti4*h[ch 

shall  l>e  bmngbt  in  any  Coun'of 

record  dot  rf  the  pHnuiprtfty, 

and    the    debt  6t  dBifia)^  ic 

covered  ihaHnOt  Athootit't^-SfH., 

'  atid  it  shttll  eppeA'OD' ttitti"«»i- 

dence  gfVen  on  the  tylal 'that  (he 

cause    of  'action    ta>o«'  AV  'ttie 

'  principality,    and   fbap  Hi»  '4e- 

fti^artt  vas'renldeM  ititFate»<a 

the  time  of  the  ittt^iM'of  diy 

writ    or  ^thef    M^sn^  'pnitttss 

Served  oh  hfm  in  tiddi  ^  RMiSti, 

■b»dh  thiXtbe  Kt  tl»imeiii<4DM 

the  hand  of  tMe  judgB'wha'lnfed 

the  caine,  «  Jtidgteent'of  WOCSbit 

'  shall  be  entered:  Held,' thMf  it 

is' discreiienary  in  the  jud^ii^o 

tries  the  caoseto  g^SBl  tor*  refUse 

tiie  certflidMe  WenBboWf 'ifl'  Ae 

act;  and  fhat 'wtiM^'tb^'jt^e 

has  reftised  tte  cefhTy.^ 't*iii  GtJurt 

has  no  powfef  to  *ri«"W'jtidg- 

tnent  of  4onB(ilt"to'M"^t«W; 

Heidi  by' Ziord' T^nfliKlM  ^J. 

at  msi'PHnk,  'tflfcfft  SW^tlbn 

tb&  dt^Ddakt '  ta>'l&ew-'-d'w4e 

'wat'-reaJdhig- j^  fffticttWAe'iifce 

'    When  the  writ  or  n)esne'^)M<t^ 

'  '^'ireh^'M  immkt^aiH^i 

bnd''lhjft  ^^m^i^riUbflti^kat 

his 


«<) 


,  uth^ ftjc^4  fortnlthoi^gkhe. was 

r*  Uniqler^stied  as  to.  the  amount 

!,  '  ^ouglit  to  be  recovered  on  the 

bilT,  be  wa3  itUQrested  as  to  the 

costs j  against  whjch  he  would 

,;  ^^have  .'to  indemnify  the  defendant 

\  if  th^  plaintiff  obt^'ned  a  verdict. 

**    Edmonds  v»  Lotoe,  T^  9  (?•  if*, 

* Page407 

1 5r  Where  the  speaker  of  the  House 
of  Comm9ns  certified  that  a  cer- 
^  ^  tain  sum  was  due  to  ^.  JSu>  /'  a 
"    witness  'summoned    by.  and  on 
behalf  of  C.  D^  one  of  the  sitting 
men^^'sjpr  Iktblinf  to  gave  evi- 
dence befiore  an  election  oom- 
tnitt^e/'  the  Court  ordered  J  udg*- 
.  ment  to  be  entered  up,  against 
'  C.  A  for  that,  sum  asijipoo  a 
warrant  of  attorney^^  the  certifi- 
cate being  held  conclusive  as  to 
the  fact  of  the  witness  having 
beea  Bummonedy  and  the  s^tute 
SS  (?.3.  C.71.  being  held  9M>li- 
cabte  to  witnesses  summonea  by 
a  sitting  member  aifi  well  as  to 
those  summoned  by  a  petitioner. 
Afagrtuvey.  PHiitts,  T.  9  G.  4  *12 
J6-  An  order  pf  justices,  requiring 
ihj  stew^d^  of  a  oeneifit  society 
'  to  re-^init  v^»  tl'  who  had  been 
',  exjpefled^  reeUed,  t{i^t  it  Vad  ap- 
peared, to  the  justices  that  tlie 
.  rules,  of  the  society  had  been 
'enrolled  at^  ilie  quarter  s^ssio^is. 
,  Oa  the  trial  pf  an  iodiament 
'  lagainst  the  stewards  for  disobey- 
ing S)^h  oed^r;  Held»  that  the 
recital  was  .not  evidence  of  the 
.  enrolment  of  the  rules.  .  Rex  v. 
QilkGS. and  others,  T.0G.ii.  439 
17*!^*„beipg   tenant  of  premises 
iwa<^.  ,an    indenture  .of  lease 
granted  l^y  J?^  a  seq,uestration 
ujpi^ed  out  of  the  Court  of  Chan- 
j  pery  agdiust  the  latter.    A^  then 
'  gjgneuthe  {ollowing  instrument : 
l—r<<th|>reby.  attorn,  and  become 
"  jhe? ^eoantito  C- «^nd'Z)..  twa  of 
.  j^^  se^edUaiQTh  nawea  in  the 
1  mRKf W«ttatjon  j^Min^ie 

-In* 


f\ 


^^ 


,  the,,«ame  iof  such  tiine-fiip^fon 
.  .  «u;ch  conditidinstiia  jsmy  hi^iiMtiae- 
.   q^eptly  agreed  upon  :.f£U»l4ii))at 
,  .tJbi^  wa^  an,agi:Keinei|t  tQ^M^q^ne 
te^nitf .  and  iW9|wedfta  wiApmp. 
•  Held,;Sepondly,  tjlia^thp.df^d- 
.  ant,  not  ha,viog  received  piWIpa- 
siou  of  the  premiseiifrooi.  G^^Bd 
^  .2).,  might  fiispiUetbi^.tiUeMand 
that  tbedeasp  not  jbeivg  tiwi^ed 
^o  have  been  wmndmii^  was 
.    an  answer  to«  the  aetloiP-' .  Co¥nisk 
updanothery.BearMt  7*.  9G^4v 

P«ge471 
18..  In  an  action  fausded  oa  the 
statute  II  G.%c^  19* «« &. i^wnst 
^  party  for  aiding  and  assisting 
,  the  isnant  in  ihe  fraudulent  re- 
moval of  lus  g9ods»  .with  inl^nt 
..   to  prevent  tbe  landUurd  iiroip  dis- 
^tcainiog  theoii  .it  ia  iacuoibent 
.  on  thelandlord  not  only  to.prove 
tt^it  the  d^fendant^  asai^ted  )he 
tenant   in   sucb   frandulant  re- 
oMival,  but  also  that  he  was  ^irivy 
to  tbe  Craoduleot  iol^ntroC  ihe 
;  tenant* 

ScmffUf  That  the  atatate  iaso 
..  far  peoa),,  that  it  isiiooymbeatrin 
an  action  by  tbe  kfiAlprd  against 
a  lhii;d  par^y  for  assisting  ^^e 
I  tenant  in  sij^ob  .fraudulent  re- 
.  n|oval,.to  bring  the  e^J^  strict 
oproof  within  tbe  vor^s  of  the 
, ,  $rst  i|f  ction.    Brooke  v«  Ntmkes, 

T.  9G.^  ,  .   \.  53T 

19*  In  an  ae^ioniupon  a  boadgivien 
to  bankers,  conditioned  for.  tbe 
fidelity  of  a  clerk*  entries  /pf  ihe 
receipt  of  »tuni^.of  .ipQn^v,  fmie 
.  by  the  clerk  in  books  kppt  by 
him  in  the  ^jscWge  of  .hi^  A^y 
as  clerk,  #re,4fcftqf  bi^'^a^llK^i- 
dence  f^^ins^ihisaur'aM^'ffi.tfie 
fact  .af  tbexeceiqpl^.of  tb«  n^^ 

and  Anpth^^  Af.  d^G.^. .,   MS 

20.  A  fi^i  fac;ias  is^^  egaim^lbe 

>  ^ods  of  A.    The  goods  were 

cution 
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-titie*4o^ifar%ore»  wfaicb  m«fi"be 
/ilcfttOFtbe  jiuy.*  £0neT»-iBnpi- 
•'-iani'Mi6^CK,4fk .  •.  -.  Page 797 
dS^'iOfa'-accwknt  ef  t{t»  sntenest 
owlnohv^he  'cnro^n  -bas  iothe 
'  ^Daoby of  6biiitoafl^  all  acta  wbiirb 
-idbclr  the  -  pos^eatioba.  or  fe- 
iivQiluBiiiof  due  liHicihy  are  ta^be 
'ted8ideved:B»paWifc  actst  aod^on 
I'tbia.  girmitKly  a  doouMeiit  pcor- 
<. porting' to  be  .a  caption  tff  seiifai) 
I  taken*  Ml  the  uae  of  the  first  Dafce 
-oC.Cdb'sioatft  b}?  oertaio  peraa«i8 
•maigbed  by  hia  lettfcrfr»pflteDt  to 
nio'flo^wai  recehred  in  evidence 
x.tatah^line  dgfatsof  the  Duke. 
.  lUt. 

96^  An«octeitt  ^teot  of  crown  lands, 

ibutid'iD'tha  proper  oiiooy  and 

|)arpottro^to.have  btoeo  taken  by 

'a  'Bteireed  of  thh  kiog'i  lands, 

•dndfiilloBing  la  its  construction 

dtt  dtreetioDs  of  thratat.  ^E^  1., 

<  iBilk  be  preaumed  to  have  been 

takenondcr  oompeteot  authodty, 

'•Although  the  comarisaian  cannot 

•  be  found.    J6id.  -747 
27*  An>enttfy  in  the  jregiater-book 

'byythejiaimiatitr  of  the  paHsh  of 
'  the  baptiiaftncff  achild,  wbicbhad 
'tidseniplace'  before  be  beoaiae 
tnmiatei',  or  -had  any  connection 
with.' tbo' parish*  and  of  .which  he 
•aedsivedi  information    from   the 

•  pwiah  dbefk^  is  not  admissible  in 
evadeocei  nor  is  the  privale  me- 

'saomndum  of  the  fact  made  by 

'  the  clerk,  who  was  present  at  the 

'  baptism.  *  D9e  dem^  Warren  v. 

^JBmy^M.9C.Ai4  813 
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BXEGDTION. 


-  C'f '.        .fit 


<  t 


,  .EXECUTION  CkEmTOR. 

'    *    Se^  Bankrui^x,  9.        ' 


u 


I 

I       •> 

\ 


2. 


T<^:an  apMPft  upjpn  ^;4ffltf  /^ndr 
several  proipisaory.no^e  (^if^jfpa 
.  JS.^theiatter  beiag  a  n^e  ^une; 
broi^ght  by .  payp^^^amii*|jpe 
administrator  pf  B.  i  tbe  ai^c^- 
iiot  .pleaded  that  the  •|Basi(je,^f 
action  did.  not  accrue  wft£m.flx 
years,  ,ufion,  whict  iheMpJwfff 
took  issue.    Tbi^  4>IabtiE  ptaifd 
tha^  within  sl(  y^ra,  an^  ^ipg 
the  .lifetime  ot  A,  A  ipf4e(  a 
payi^eat  jpa.8Cfipimit  ojr  tW  ly^tc^ 
]?.  aflerwarda.  died:  Helo^^Mit 
such  payment  opera|;f^d<aa^9.4]^ew 
promise  byM*  to  pay,  accordiog 
to  die  nature. of  the  instnunent, 
and  that,  hb  admimsjLrator  was 
liable  on    the  note* .    Burleigh 
and  Others^  Ef^^mtorM^  Vft  Sidttt^ 
Admimstrairi^  E.  d  (j.  4*      , 

.  ,  .  Page^ 
An  administrator  is  not,  by  the 
condition  of  the  bond  given  in 
pursuance  df  fiaa  statute  of  dis- 
tributional >  2?  and  23  .Qtr^  .^ 
c.  10.,  bound  to '  distribute  ihe 
surplus  of  the  intestate's  estate, 
itf^ter  payment  of  dabtSf.  ftffs- JunM|[ 
A  dieoffoa  4ire«Ung.him  soitordo 
has  been, made  by  tbe<oaarti4ilto 
whkb  his. javeojtory  a9d«acqo«|nt 
has  beea  exhibit^«  Tie  49^- 
bMap  tff  Canieriury  y^.Xagflfm^ 

In  trover  .  fof  a  ^haM^  qlaif^Bd 
by  the  plaintiff,.  a&  ve«^ie^^|an 
execuAor,  the  -  mil  kiAo^ofri- 
denoe.of  theiitleQC  therCMpiHpr. 
The  probate  iMtst  bi^fprqjtm^d. 


'/■•'■  1   .'jii.;iif)  inob 


Feme 


'-"HvrHi   bno  ^sbnal  e^ 


6M    FRAUDS,  STATUTE  t>F» 


v.iC 


.r.'  j'.^ }  '•  • 


io  mI  .1  Bl£BXFA£9A& 


'\*^  Se^tf-^SHfii^t^F,  1,2.  4. 


,i:  »   ■-    '  V  .     « 


'^ 


FINE, 


iS^.QBKD,  2,     l&^flOTMSHTy  4l. 


t         • 


FWMEIGN  JUDOMENt. 

Ik  dia^iaisgeof  an  .iniditeDt  debtor 
i  .upcm.  a'  tariia'bDnonim  by  the 
:.  aMrt«i£te68»biiLSci<12i#K;,is<DO 
.>  answer  ,ta  aft -atotioa /bno^bt  by 
j  joi.»iWfcA  isub}eo|  in  A  court  in 

.tbiB  lOOunttT  «iq  Tvaovet  a  dtbt 
.^  csoii^ctte4an.J^fi»i2^  aldidagh 
;  it.  apneired  tfafat  the  .plauitiV  op- 
.  ppMA  the  dkoharge  of  ifae  tle- 
^  ftndaQtiB.thfi'£larfcA.cqiiTt. 

SmUie,  That  it  would  hove 
been  ^in-ati&vfeer  to  the  aeUdn  if 
:  the  plaintiff  had  claimed  to  have 
\.  the  b^efitbf  the  Stiatek  lafW^anA 
■J  >tatakb  aidi8to3)ativeBfa|Uf^«f(he 
-  frdipartjioEtheiaMqitAnU'PkiUips 

.  .V.  jASin,  Zld  GU4«        Bage^T? 

'..'    ',.   EQRFfiilTURB.  . 


..I)  t  I 


V  I  <  I 


■ « »    ■  » 


«    .       < 


'  l^AtlDS;  St^fllTtrtE  OK, 


«  < .        J       • 


Wbe#e "  i44,  «t  the  t^qu^st^f  £., 
'eiAttMKi  ittloa  bond  with  him  alid 
•  d,  «^  iodemiiify  D*  against  cer- 
)  tato debts  due  ftH>mC;aQdjD^imd 
-  ^JB^  i^MoikeA  lo  «ai^e  A.  harfi^ss 
'  firotafr-«ilf  loss  4)f  ii6a$on  of  the 
:  botid  I'^'Hiild,  tliat  Ihfs  pft>ittise 
-^  wasV  biddlttg/ '  ^ttiou^    not    in 
'"^rtritingy  and  that  A\  inight  re- 
cover from  B*  the  whole  of  the 
monies' hviuti/>  he  i^a^  compelled 

to  pur  bx,viftw  ,9frth^>  bond, 
ThomaiT.  Cool,  M.9  G.  i. 
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►O  f  *  ^  '  '  J  »*  /• 


HIGHWAY. 

An  ordir  \df  ^ittt^^M,  r^^ii^^he 

fifewafilb  er  iL  betieiiV  ^mty  to 

re-adttft  ^4.  B:  wh^Ml  been  ^x- 

pdled,  recited  that  it  ^pea^d 

>  tOithe  Justices  thtd  iitte  rtilea'  of 

the  eoeiety  had  hetn  enrolled  at 

the  qtmrtef  fiessionfs.     On   ihe 

tHi^  of  an  hHiietment  i^inst  the 

stewards'  fcft   disobeying    stich 

order :  Held,  that  dieteatal  was 

'    Aot  -evidence  of  the  eisfolilient  of 

'  the  rules.     7%e  King  v.  GMes 

hndfkhtrsy  T.  9  G.  4.   Page  439 


•    I   • 


GAME. 

Thflf  st^ttB'  SS  C.B.  c^95.  piolifliits 
the  buymg  of  phea#aots  in  all 
cases ;  and,  therefore,  by  a  con- 
tract for  the  saie  of  live  pheasants, 
no  ptioperty  pa^acs  ta  ifw  pur- 
chaser. JUe^  ViT  ^GUnister,  M» 
9  G.  4.  553 


> .  *  t 


VA 


:O0QD»  BARGAINED  AND 

,  Sef'AssuMPsiT^S. 

...     ,.      HIGHWAY. 

5w  Appeal,  1#       '    ' 

l.ln  aH.order  of  justices  for  stoppfng 

up  ^tk  unnecessary  highway  under 

the  65  G»  Sf  c,  6S.  s.  2.,  it  knust  be 

.j^ted,  that.  It  appeared  to  (he 

,  justices  i3/t  vieto  that  tfie  way  was 
unnecessary.;  and,  khereforey^an 
Order  merely  Stating  that  die 
justices  had  upon  view  found,  or 
that  it  aifyem^ftOfdm,  that  the 
way  was  unnecessary  is  bad^.  J2ex 
V.  TbeJuaidi  tijrmh^mMri 

fat  ated  •$Wpprtg.Tib'  if  fi&h^, 
'.  ^iAstit6tbd%t'.tl^i1dW£^ 

t.    I    i>  >v<  .<)  'jd  ]<iJin   fiOiJfi>^U£p|i 
lo   *".u   i'Vfi;iJi  ^huhj^oi   floi)qa3 


irHiiiUJrMAiMT. 


UNtfJIUUil  UUUJtir.     94d 


om'a'tbadi  AeBciribed  in  the 

.    roacL  Xh«sessiQPscoofirmeathe 

.   orderi  .subject  to  a  cyue*    This 

CQurt  qiiasbed  th«  order,  of  j^es- 

aiop^  he<;aus^  it  did  not  apfiear 

;   on  the  face,  of,  the  order,  or  of 

,  the;  case, .  that  the  public  had  the 

same   pennaneat .  right  to  pass 

over  t£e  nevf  road  as  they  ^ad 

to|  pass  aloDg  the  old  one. 

QjfiiBre,  Whether  ju9tf<;es  can 
divert  a  road  for  carriages^  and 
coatiiKie  it  for  fbot-pas^engers? 
Rex  V.  Winter,  M.  9  G.  4. 

Page  785 

HULL  DOCK  COMPANY.  : 

See  Corporation,  I. 

'         1  • 

HUNDRED,  ACTION 
iDGAIN8T. 

A  buildiog  intended  for  and  coO" 
structed  as  a  dwelling-house,  but 
mbkh'  bt«t  !iiot  bdeo  CDOiptoidd 
or  inhabited^  aad^in  which  the 
owner  had  deposited  s^w  and 
agricultural  implements:  Held, 
not  to  be  a  house,  outhouse,  or 
barn  withio  the  meaAing  of  the 
Stat.  9  Gm  I.  C.2&  if.  TfK  so  u  to 
entitle  the  owner  to  maintain  aa 
action  against  the  hundred  for  an 
injur^  sustained  by  him  in  con- 
sequence of  the  malicious  setting 
lire  to  tbe.s^me.  JEfsmote  v.  The 
tnkat(Uani4  of  the   Hundred  of 

;  j^.;i5r^wff^'T.'9'0.*-        ,  461 


/'■»' 


i.^%hejre  q^n'jpdfctment  fom  qqn- 

\^-^iracy  alleged,   <*  t^t^a^.^^c 

I  PPW^M  W*^  f^"^^  ^^jJ.eiK 

f  .^e^ation  huist  oe  proved  by  a 
caption  regularly  drasm  up  of 


record^  aflsA  thai  ibA  ifaldute-book 

kept  by  the  ^ep.tt|]|^  $d^r^  of  the 

peace  6ouid  not  oe  received  as 

evidence  of  the  finding  of  the  bilit 

although  no  ^ec^  had  been,  in 

fact,  orawn  up.     Rex  v.  Smith 

^tmdfwOtherp,  T.^  G^.4»  F. ^1 

2.  An  indictment  had  been  pre- 

fei)F^  agfa9H>»  ^)0|i»|M)y..<(G^not 

repairing  a  bridge,  at  the  instance 

.   «ftheii^Hhitaaisofa*|iainib;aaa 

•  I  the  question«  lAtciided  to  bsi  (pied 

'    wasi  Wbetften  tkteiababilanlft  of 

/ttbepandi 09FQf  tl»  countywsre 

Uabto  to.nefmx  \t?    TheVOoBrt 

).  loused  loannpel  thBiinhahittots 

,  oCdha>pantth'^\aUo#^Aeipa0tie8 

.indioted  to  inqiecl  •  aha; <  fMtish 

.jboslcB  andijoaiiniiantitiselbtBigito 

thai  repair  of  Hhs  bridgib    Rex 

^  .'¥*•  Z%k  Juaticta  ofib  GowUy 

;.  qfBmkmfrhmi^  T«fi  Gi4.      •  i 

^•*    •  '  <    Ji^tfS 

%,  iTbe.slatiifo  7*ir.4.«#64«J  ott., 

'  wkicbpiDsidaitfior'-che^.alUiitailce 

.of.  e^BtaittffproseciaiMKf  <mfi-i^t- 

'.  .tteaea^&n  cerlakk  dasiestui'  iusde- 

meanor,  does  not  apply  where 

the  indictment  has  been  removed 

into  K.'B;  b^  ceDtibridrii    Rex  v. 

RkharfUu  T.  9  G.  i^.  420 

^  An  birder  6(  justices  requiring 

the  stewards  of  a  benefit  society 

tOrP^-a^ipf  f4>  ^  wboTlMdbfen 
expelled,  recited  that'  !t  bad  ap- 

.peii^d  IP;  Uie  >«ati«ie^uhaiotW 
I  j^U^  fif  tl»e  apqiej^,  .had  iMeiiian- 
. ,  rQllM .  ati  ttap  aiiartari .  a^fsjymis. 
),.iQnvvtba  t3tial'i«t»M|.iiidipMMnt 

agw^  lbe;S|eward»ite'$li(9otey- 
,jpg.si4pbie^ei(i:  M^ld^jh^^^e 

ri^itxi  fM#  vm  exififflcQiQff.yie 
.  .enrolment  ^of  the  ruins,  ,i  Afiia/v. 
.  GUkUt  T,^G^^  I       _    1,^9 

i  INDOBSEMJEiKT.  ...i.,  i 
•"  ^    See'PAJtTki^Hi*,  r  J .;:; 


->< 


INFERIOR  COURT. 
See  Practice,  5. 


IN- 


m  ./.ifmAmwrn'. 


'>•  I  • 


^v 


V  ' 


t[ 


INFOHMAtlON; 


An  infonatttion  •  itatedy   diai*  «er- 

*  tdbigood^  ware  (tbocit  to  beim- 

*  ported  into  Great  BrUmn  lh>m 
)  parts  beyond  thb  seas»  in  i-e- 
**  spect  -of  vhieh  oertam  daties 
.'  wouJd  be  payable;  and  thaf  one 

'  *R*  H.r^  the  Umeof  coramitliing 
^ '-  Che  '  offence    thereinafUr   men- 
tioned, was  a  person  employed 
in  ^he  3eryice  or  the  ci}stomSi  >nd 
*<hat!t  was  the'  duty  o^  him,  as 
msA  pitraoD  so  employed'io'tlia 
'•  service  lofthecufitomSy  to  arrest 
audi  deteki  all/ such    goods'  as 
'   should  jbe  imported,  which  «ipoQ 
>■  adcfe^  impifliialifliCT  wduld  become 
>  ferfeiled  to  the  kirig  by  virtue  of 
$skf  Itct  of  parliapseot  rehtttog*  to 
the  customs^and  which  wodid  be 
.  liable  to  be  seized;  and  that  the 
,  defeodaat*  ^cU  knowing,  &c*  un- 
lawfully abd  etmruptly  sblidted 
IL  Hi\bthig<  swoh  persoa  8t»^em- 

*  ployed '  ia  the  service  of  the  cUs- 
..  toflMW:w.fa^n«eertai|]g9ods'^atild 
.  'be  imtHHAed,  wiudiiiipdiiknpbrt- 
r  4ktio«  woaM  be  HaUe  to  be  tewed 

.  or  forfeited^  t^  Ibffaearto'arrest 
J  apd  detaio'tlie  saiae,  ftc^r  Held, 
:  tbat«nafemudh  as  it  was  not -the 
.  duty  «if  ev«ry  {jeraoki  enfrfoyed 
jn<  die  aetvioe  of  thectisttetato 
'  arsetot  tad  detain- goods' which 
I  would  baJiable'to  hb  seiced^as 
'  laribitedi*  this  oonnt  w«s  bad  for 
'  want'  of  shewing  that  RiH*  was 
t  A' person  Whbse  duty  it  wai  to 
'  .arresi  ««nd  detain  aaoh   goads. 

P*ge  IH 


.  •  • 


,   ]^l^GAI«  AGREEMENT. 

'    .  Act. 

;=V';' ' /'IWHABlTANt.     "    [ 


[.  .f.     f  ■  h  noom  nj'jd  bsrf  arfa   fii 

>;^ere  ^  trwUer  ^  ^<?.;»ft  «^««^ 
^d  desired  t^.nfYie^    ^ 

.   taken  into  ibW.co^Jf^ifi^^ 
towbipH  heresort 

it  was  .stolen  ;,H| 
'  keepi^rwas  respbosif)|e^l|f|^^ 

usual  pracuce,  of  \\i^  I^p^i/is^^^fhc 
;  luggage  would  Wfi  be^ft,  O^o- 
,  sited  ID  the  gi^€»tj.b^idTr,ooWf^and 

not  ip  thp,  cpmmCTpial  i;Opfii^^^ 
.   order  had  \)een  givie'n.Vespec^iig 
.,.  it.  .Tiic^iwo^rfv.  &^ 

,.  movym  P^'t,^  ^ 

'    6fel^FKklr€ovKdT,"^/ 

«4«»  pn  ia^pl^eal^-  hav^i:|»et^oed 
,0)0  Ckifurt  fbc4h(8.|)elj^|#6wi|Dl- 
^.  veat .  dWHoiK9»  it^iba^diaeMifged 
(  4^  of  ciMlpdy,  ^Mdrhav^dbien 
r .  Jbro^g)l  t  .M|^ . 'beftae  it^^airir  to 

..ibe(«xiamikie4»  ^i^ii^n^^^^j^** 
..>a.of)edit^ii:Mdr.?yeitMftid^{^  a 

luttifO'daBr.^  f  BefiM  Ibf^idiV'Vr- 
.   rivedi  C^^  w6ai,M(t^dr:Mi  tha>lat- 

.»tQ»ey  oi 4«i>  i»giWftidftiMriig| of 
:   JB,^a  withd««w^ii>g  MilapvAniiion 

.  ftoivi.iil«i.un40rto«bibat^islMiild 

tator  itnd.sbpuJdVrordHifttiMOt. 
out  of  tliiB  tfwolya^»jMtalOj,f^- 

in  tlM^e  weeks  from  his  appoint- 

mea£:.iiel4i  Ibalutfiia  afwWecg 
waa^  opuUairyitoiiihariiMif ylafuthe 
insolKQaidi;i«j  arfd)^ii|pf^8BaAAid. 

:.  ^C^,3^,S^€^'0iii  jud  «.V}^4421 
■  .  ("ji  ij'io^  Jon  8BW  iossdv  odi 

lu/<A^/  vaasfild  Mtsumiafinsa  b4Uhra 
V  iit)tma(tedUuMAaii«idlBpiB]rwilch 

^^^  to 


JOINT  STOCK  OOJtf PANY.  9ii 


\' 


til  she  had  been  moored  in  good 
safety  ijif^qr^iiaf  ^oiTs*  arrived 
in  the  evening  of  the  18th  of  f /> 
*"  truarifi  aiirf^e  tapt^Ki  having 
'^'-birders  td  trice  het into  tfre  King's 
''Ddclr  iii^'  Deptford,  ipaoored  her 
^'  heat  tfie  dock-gates.  On  the  fol- 
't ib^ng  TnbrtmT^  he  ^as  informed 
"  at  the  dotk,  that  no  6rd^t  for  his 
-'  ddinittanoe  bad  been  received; 
'  but  Aat  if  It  had-  the  vessd  could 
*'  not  be  then  adtaftted,  oh  accpont 
'  of  tfie  qiiantity  of  ice  in  th^  river. 
*  'The  ower  was  sent  by  the  Navy 
"^  Board'dn  the€lst,but  dn  4cco6nt 
df  the  ice  th^  ship  could  not  be 

inoc^e4  ui^til  the  27M^  ^^  ^^^^ 
in  'wart>ing  her  io^Atas  the  dock 

a  r«pe  broke»'  ^egisoap^cil  &nd 

was  totally  lost.    The  jury  found 

.-that  the. vessel, reipained  ^  h^r 

^  B&^rfhgs  A-bm  Hii  Idth  to  th6 

27th  fof  ^(i^rwarjr  9^  'accpunt  of 

the  Ice,  and  not  for  want  of  an 

^>61/ilit'%olt/i^Utt^  tHe  doekt  Holfi^ 

i  llMt^pioii  lliiv' finding  th^  plilin- 

^  ti#  ws»'efttSttod  Mf  feeev6r,'for 

' '  vltot  «he'*{Asiise .  whiM  the  ««9sel 

v.'#M  nbdnsd  'Hdtbc^  th^pliice 

.  «\of  (fak^'-uMMiate  dlMtinaeiMy' the 

^  Ml}i^'4fidifloi'«^pi>e  when 'She 

-i4i)|#4>Mil  dMif^'tn  ssifbtytwemy- 

OifouHhitftiihraNid  «1»  the* vessel ^re- 

'i^awJtiqd'>irt^tbd9tf  mborings^n  ac- 

<>''dlMI9i0f  ^  to«,  UMi  ilot  waiting 

iHff^'^ttie'ieiilttrv  'the  undefwvicers 

'i'  w^i^nbt  disehttrfedlyy  tlie  delay. 

*jtiiuq'}t>  feji  11  oi!  c  Page  119 

ftr>wiMi»  mt^Mmi}  i^tt^ed  in  a  va- 
9tilulMiv]MM«er>4f''2000l/  t^etted 
•hf&mMf^^fMl$  ofth^sea,  which 
«^iiAubl^i^ liivo'<^ 4mN^  4«M(ved 'for 
U1450{.9  but  the  •}up^4bilMid  that 
the  vessel  was  not  worth  repair- 

loss,  aria  the 'assured  were  en- 
&Ttittd  tnAcdusKJtlie  siowaf  vvAiioh 
dolkm  lUiyikBsssdbedAiah^piolIcy. 


3.  It  is  the  duty  of  a  party  effect- 
ing an  ioswranae  en  l^  or  pro- 
perty to  communicate  to  the 
tmderwriters  all  materisil  ifads 
.  within  hb  Juaowledg^  touching 
.  the   subjtetHBatler  ;  c^  .tbe>'jn- 

■  .  surance ;  and  it  is  a  question  ^or 
tbe  jury  whether  any  particiilar 
fact  iras «  or  traa  not*  matenaL 
£dndenau  .  v«  DsidonotfdA,  VJVf. 
90.4b    «  Fage586 

JOINT  STOCK  fcOMPANY. 

^ .  "... 

A'Dieinber  of  a  joint  stock 'company 
*  was  eaiployed  by  the  eompany  as 

.  their  agent,  to  seli  goodft  for  them, 

and  teodved  »  connnistton  of  two 

per  debt 'for  bis  trottble,  aid  one 
per-  oentL  del  credere  for'  gaap- 
]:aat8eing^  the  purchaser;  Hating 
sold  goods  on  account  of  the 
company,  he  drew  on  the  pur- 

•  chaser  a  bitt  of  exchang^pa^rable 
to  his  (thednswer's)  own  'ottler, 
and  after  it  had  been  act^epted, 

•be  ilidtnrsed  it  toihe  aotuiu^of 
-the  Qiftaifany,  and  tk^  laisef  Sn- 

;  doraed.it  jto  tnothei^  member,  who 
was  the  maoagin^  direetOT)  and 
jwbo  tpiirchaaed^  goods'  €ik  'the 

.  iodAipany;   the   compamjr   'were 

.  then  indebted  to 'him  in  a  latter 
^omit  tlumthe  svm  mentioned 
mtbaibilL    The  acceptor  having 

'  becosie  insolvent  before  ths  bill 
became  dnev  the  drawer  received 
fi*ood  him  lOiw  in  this  pOundupon 
idie  amount  of  the  bill;  by  way 
of  composition  :  Held,  fintt,;  tfeat 
the  indorsee  being  a  wielnber  of 
the  company  could  n^t  sue  the 

'  •  drawei^  on  the  bill,  inasmuch  as 
it  was  drawn  by  the  latter  on  ac- 
count bf  the  odmpalay^'^m^kliat 
he  could  not  recover  the  ^^n(i.ri>- 
ceived  by  the  drawer  on  the  bill, 
because  that  money  must  be  taken 
to  have  j^n  .reifQive4'  by  him  in 
his  character  olf*  a  memoer  of  the 
company^  trtftf  ^oi'^in  his  own 

account. 
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to  ^  j^oi^  tftidflf  tlM  fiam  llM^All 
opi^Hetitiity  ik  makmg  bis-did- 
^lengffe*iilin€gle«u.it,  liittbdiiot 
'irflenmrdi  inate  tM  abjaotton. 
jiSfiwi/tf,  That  •fiiAfce"  tl»  ?  04'4. 
'^60.  WWw  idli$miii« 'k  ill*,  n 
'ground  i^r  ck^ai^gtt  to«#  t^oM 

-*•  '  ^^5''''         «i  -;•.!'. / 

JUSTICES. 

1  .V  Ah  voider Jofijuitie^uM4e«iiii4fer. 

Judjged  die  legal  fdiiop  of  wttfte- 

in  a  Iqaaboiaiyiiitnt  «0  be  in.  All, 

dkl  ch(dreb)r  requite  the  eiMMP«h- 

#iuN^0s  «iid  •viire^M*  ef  J#w  lo 

^ay  to  tlNftviMorevof  ibe  liiMCic 

at^dtt  rol.  IGn  due  for  Meaiy- 

-JhiH  liHtitt*  miwnirtiinwre,  Apl, 

%iing^afttbe.fttero£^  fertiMk, 

Add  •»•  ptf  <he  wum^^mfdf  ewD 

-dftriiig  io:  kM  ft^  tiaie  ae  tin 

'{MietMr  ebottM  tiieaii  iImm/' 

»1Mi6b«fAfvenieaMiigai«i«t 


I  'Md^^reited  thie  at  the  eM&^T 

*^aQ<£  thiBrMftre  Iheli^i 
^aidi lidged,'^  hai^  bit  < 


iRteal 


I  ^^  .      „ , 

I  'and  tiMt  the  en|0»  Mi  WiiMi 

J  'Mt^  Mpett  •  ^HM  ^fejMlir, 

j    Ibit'fe^taadiiof^htf^Mtait'toi'ivtti 

'^crDspeedvifr  wae  1>M»  *tM|  <lblt 

<  iifjTV.JRtd  ijyWaftl)ii» <y»AHiiiL 

<  ''«inf»  £.9  ie^C  •'-  ''•'        ''imoifB 

-not  >inik0  H  iHi^riiiv^^sifr.dte 

^uMtetfi  tcy|ieitf*MdfdMiHtafa#  A 

I   f  ipped  «« the  dMiotti^iiMt  M- 

;  *kmlii|  tiier  'pcAiKedtklD  ^^^<be 

;  'was  puMifilied  <n^  the  ii0tk*i^ 
I    &tD^tfi»Arrrdii^'the  jitiiiedl 

j  'aibo%  bot'O^^d^AifiitftlMiiit 

I  fry  h»i  apptta^  oiy^toei*  hiitf  >«. 
I  'iiidtbejeitfcee*i«d]0uf*gi»itad% 

hAmm^  of  edtirM  td«^  Jfcijgtiijto 
wtuA&m^  aeirofdiiig^  t^'^d^  %Mil 

-liiMliM,  iod' Ae'  lypHltl'gMWij 
ndtim^ft  Ida^'iiltedtta^'i^fMlli 
appeal  at  tte  gjtf/l<hiiy  jMriMii, 
wbear1li»)ttBflMM«llM^  M^ieir 

^Ht  m  the  gfdMd«li»<t<diMi|Qi6 
hiMre biwii ^raril  fimf  fliwiiidiaiil 

'  eoort 'gnnted  a*  tiMfeiiyif^<ife 
!    eciBpel  th^mi  (d  fiiMfCdle  MllciL 

5.  An  aider te»|tiiiiB*yi»ieAMd|» 

\  -to'»eS0lMi3jg|da|%rM|i||hilMto 
;    c>lMNed|^^eelkSd^ii|ait4b*lb. 

;  r — '  ^l  tlrn' jiMiiii'  m»m 

1    y*Udl<tt!ilW>|IMWI  ^MJUiyA 
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JUSTICES, 
order*  diai  recilal  it  m 

■^  ,w^99k  ibe  lur«eyoF»  of 

gl  jlriik  9«rt  of.  the  jUIUi 

^  .i^minipike-iioad  rumuf 

"  tto  tomrfftiis  Md  to : 

<^rv^f  or  of  that  roai 
.part  of  the  ;inoiiej  rw 
'Oiaipositioa  fofi  4ta 
f  JH«la».(bat  iha  €»ii«a  o( 
.jlid  notacke  uotii  ««< 
:«y)der  in  writk^  bad  be 
(And  that  iw>tk«(iQf  up 
.vjtbin  Micdaya..ftom 
iW^  YlJidf.   jBc^v-Ji 

:if  aay  veiaei  tber^io 
.iball  be  found  ,4»ii  the 
.imilhiaJOO  leegi^«  of  « 
jibe  o<»«M  of  the  Uoi 
.4o«H  ot  ehetl  be  disc 
1  iMne  boea  witUa  tbe 

i  tjlftBce»  tawi^  onboard 

t  ^tbeH9i|.epec«fiedtitbe 

i  ihet  «ee»oI  «bail  be  forfc 

1  7i(*49^  evei^  peieon  wh 

r  ,|bttiidar4uwa#veredto 

I  ,m  bofe^diMij  .ycMtl  lia 

i  .feitura.vveder  tbelk«ol] 

l^leoef  iiieBtiw9»d,M  ib 

(/ibp  United  Kingdom,  s 

fide«ii)'5iiMi'jif.^|biKe«w 

anMi  af  afatanuliaa  bi 

imiKeoMil^ 


m 


LANDLORD  AND  TENANT,.! nj 


Jfttid  ita^  between  Ugh  and  Icur 
.water  mark  waa  not  dernisad: 
Hdld>  that  the  meaning  of  this 
^ndi^g  either  was»  that  the  land 
was  demised  aa  appurtenant  lo 
the  wharf,  and  then  it  would  be 
'a  finding  that  one  piece  of  ground 
wasappurtenant  to  aaotheri  which 
la  law  could  not  be ;  or  that  the 
.mere  use  of  the  land  parsed  by 
the  indenture,  and  that  was^  a 
^aoere. privilege  or  easement,  out 
of  which  rent  could  not  issue, 
and  coasequently  that  the  lessor 
could  not  distrain,  for  rent  in 
arrear^  J^arges,  the -property  of 
B.,  lying  in  the  space  between 
high  and  low  water  mark,  and 
attached  to  wharf  bv  ropes.  Bus- 
zard  and  Olhir$y  Assignees^  v. 
€b^ ^nd  Amihen  J^9G.%, 

Page  141 

8»  By  a  nleilboraikdum  of  agre^- 
ibentf  ia  constderacion  ci  the  rent 
atid  cond^iom  thereinafter  men- 
tioned.  At  wtA  to  have^  hold,  and 
occupy,  as  on  lease,  ^naia  pre- 
mises tberehi  apificifiedf  at  a  oer- 
taiii  rent  per  ftcve*    .And  it  was 
ttipttiated  tiut  ab  buil^ngiB  Amdd 
'  be  indtided  or  l«aaed  by  virtue 
M»f  the  agreefseat;' aad-k  *wiis 
further  ^gre^  imd  i$iptdaied>^  that 
A^  sluula  take;  at  the  rehtafbts- 
sbid»  certain  other  parcek,  as  the 
same -might 'fidl  in;  aod,>  Hntiy, 
',k  was  stundated  and  conditioned 
.  that  A.  anould  not  assign^  traas- 
iet^  dr  underlet  any  j»an  of  the 
said  lands  and  premises^  other- 
wine  tbaa  to  his  wife,  child  or 
>  chilcken:  IMd,  that  hy  the  last 
dttise  a  ^condition  was  (»eat^, 
for    the   inreaoh  6f  whidi    the 
.lessor  riitght  maintain  -ma  eject- 
■Mnti    Doe  on   the  demise  >of 
Hmnibfr  t.  WHdt,  £.  9  G.4. 

.         «08 

S.  A.  demised  to  B^  the  fim  and 

.second  floor  df  a  bouse  for  a 

irear^^t  airient  pajraU^qiiaftediy. 


^ 


Pariog  a  ^Qurvent  4flP>D^?' 
dispu|;e.  arising  b^vi^e^  dieipiir- 
.  ties,  S^  told ii4.'  that  sh^  .wcH^d 
quit  (inHae^jately^'  ^hq^  Uf^^ 
answenedsli#  n»^ht(^.  w|^^^9h^l^ 
pleased*  •  «fi.    giii|tod»  ^ini.  (|f« 
acccfited.  possessioii  /of 'tboia^fif^ 
menta;   .Heidi    that  '4l( .  amid 
neithier  recover  4he  rentyrFhrchy 
by  virti^  ot  tboorigiaal  ioontrap^ 
would  have  bacon?^  du^.al  the 
expiration  of  the  cunrent  qufO'- 
,  tar ;  nor  rent  pro 'rata,  for  the 
.actual  oQcupation  of  the   pre*;^ 
mises  for  aiv^  period  short  of  a 
quarter.      Grimman   v.    Legge^ 
T^9G.4i.  PageSM 

4i«  Where  a  landlord's  agei|t  want 
.  upon  the  tenant's  premises^  walk* 
ea   round    theai,   and    gave    a 
written  notice  that  be  had  dis- 
trained certiun  goods  lying  there 
.for  an  arrear  of  rent^  and  that 
unless  the  rent  w«9  paid,  or  the 
.goods  replevied  within <  five  days, 
they  would  be    appraised   and 
said,  and  than  w«nt  away^  not 
leaviog  any  pecsoo  in  possessicai ; 
•  £[eld,thalfthi8  wee  a  sufficient  sei- 
zure togive  thetenanta  right  of  ac- 
tion for  an  eaceaBive  distress  i  apd 
.  that  quitting,  the  premises  wiUiout 
ieoving  any  one  in  possassion  was 
.,  not  an  abandonment  of  the  dis- 
tress, the  11  G.  2.  a.  19*  r..ia 
giving  the  landlord  power  to  im- 
pound, Of  otherwise  Insecure  on 
the  premises  good^  distrained  for 
rentinarr&ar.  Stvdnnv.TheEari 
ofFalmouthy  T.  9<?.4.         456 
5.  A.  being  C6ha6t  of  premises  un- 
der an  iniieiltat&^f^easi^  granted 
by  B.f  a  sequestration  issued  out 
of  the  Court 'olrtMncery  against 
^  lattM.  w#«aiga<$A  tha^MtoiTr 
ifigiastnimeat  1^44.  ^.^'i-ibartHijr^- 
totfi^  andvh^^PVi^itepi^AotaHC. 
and':iX»f^tA(aC(Aie  leque^ftatars 
jiamed.ia  .ibti  Ursiiiaf  )i<$|ifMlta- 
i.titfn.  isadied  >iiir,|hai  aiid  joitb in 
[  ji:diao0efy»twdn|i>tjMMtillHMiline 

for 
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the  above  course  was  followed. ) 
Th€ri4t#$^  ^^glmi:  PQt  «nd  set ! 
apart  for  A,  was  twenty-nine  tons,  • 
whiclii^#tli^MOWiMlno  the  ware-! 
house  }n  casks,  which  had  A,*b 
initials  put  on  them.    In  Janu- 
ofy '1^126;  Ai  be^aifte!  baiibrupt.. 
Twenty  tons  qf  the  oil  had  been  • 
"deJflVfey^d'  to  if .  belbfe  hf^  bank- 
ruptcy, the  remaining  nine  tons, 
xiSl^^^fi^Ati  ibe  warctKri^^  ^  ^^^ : 
time  of  his  bankruptcy.    In  Jia-' 
nuarff^YtOSi '•  fhe^  warehouseman 
had  orders  from    C,  the  ship's , 

j  l>u^^j»n^,  not  40  deliver  to  A*  ^he 
reraaimng  oil,'  as  fiis  sfiaf e  of  Che 
disbui:i|e^c^iUis  of  that  ship  had! 
not  been  paid :  Held,  in  an  action' 
of  trover  brought  by  the  as-; 
signeesr  of  >!.' agsEii^  C  for  the; 
residue  of  ^.'s  oil,  that  the  other' 
pat't-iWtie'fs  liad'  ttr^in»ly'&  H^a' 
Oii,  ft  ^  h7s'  shires  of  the  ^dis-; 

'  b^rsftn^ntg  of  the  shfp,  and  that 
diis  Vij^ht^a^  not  div«sted  by 
tKfe  fepaVatftfn  bf^.'s*  share*  from 

'tTJe' residue  and  pladng'  it   in 

''c^Vi  marled  with  Ms  nhme* 
Bfotdernesi  '  and    JkMer,  *  As^ 


m 


.;    LIMITATIONS,  STA.TtrTE 

;  I.^Tgim'^dtiOR  tifpon  tt  jomt  and 

Sevbrai'|)r6m!8s6ry  not^  of  if.  and 

"^      'S:'  (the    latter    being  a    mere 

'  sufet^),  bfOught  by  pay^ei^inst 

^^'     ;the  admiftrstrator  of  i?.,  tlrt  de- 

; '    i^cEant  ))leaded,  that  die  cause 

V  "  of  action  did  not^>80Cru«  within 

j  '  -tf k  fteartt ;  upon* vhrdt  the  pldn« 

*  '•  tfj^'^tobk^  issue.     The   plaintiff 
"  *•  proved;  thAfwiiiWn  six  years  and 

•  'dGrittg  the  Kffethne  of  Bi,  4* 
^""^iHiiA^i  paVmetilf  on  ateoutit  q£ 

"' ^h€f"ftbtc.  •  ^:  afterwards  ^ied : 
7-^Hel€H''tii^'*t4f*  payment'  oper- 
^^  }  *eiP"aii^^  ne^  pronoSse^by'fi.  to 
^5  pay  accord^ti^'t^  the  «8iare  ojf 


tffie  iiiiltftffiieilt;  akidofhAtcUifid. 
-    nmiistrattis  'wab  liable  .iabHthe 

<  eeuf&rs.  v;  Stdhi'  Aimi^at$&^x 
E.  gCf.^.  'IN9i(d6 

^.  To  a  jtediOMkioti  iii'-tw>ftg^%  an 
administrator,  aliening  A^Jj^tot 
of  letters  of  administration  to  the 
piaiollQ '  aud  <  Ibat ;  tb^  ibefendant 
Knowing  the  boo^b  to  have  been 
the  intestate  in  bis  Iffbtime,  and 
of  the  plaintiff  as  adnainistrator 
since  his^  dead^-  uAinoardif  and 
after  |he  death  or  the  intestate, 
to  wit,  on,  &c.,  converted  the 
jsame  goods;  a  plea  of  not  guilty 
of  thfe  premises  witfath  «fx  years 
is  bad  upon  Ipeoial  demurrer. 
Pratt,  Administrator^  v.  Swaime, 
E.  »0.4,  285 


LIQUIDATOR. 
See  PxA^^tlCE,  14. 

MANDAMUS. 
See  krvzAti    iusncad^'S- 

1.  Mandamus  granted  to  compel  a 
'  bishop  to  grant  insjyeefiw  of  %ts 

register  of  presentation^  and  in- 
stitutions to  a  living  in  his  dio- 
cese .  t&  •  a*  /pisnoHS  churning  the 
right  of  patronage,  althou^  the 
bishop  also  claimed  tnat  right. 
Rex  V.  The  Bishop  of  Ely,  E. 
9  0.4.  /":./.'        112 

2.  To  a  mandamus  |o  ^mitil.  ^• 
into  the  office  of  churchwarden, 
reciting  tb^t  he  h^^  been  duly 
elected,  a  rbiurfi  AM  A.  B.  was 
not  duly-  eleo(e4  ia.^ood.  Rex 
V.  fVUliams,  M.  9  G.  4.         681 


:  yfi'i  M'A 


Where  a  marriage  was  solemnised 
by  licence,  ^tweep  a  man  and 
womanf  ni^^ftrt^^eing  a  minor, 
whostf  fjptberinarliviag,  aad  who 

did 
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PARTNERSHIP; 


//  yiiiAi 


*'i'ij>» 


PALACE  COURT. 

Where  loifltarittCkMiiOftniiBenced  in 
the  PfUce.Court,  iLpd  afterwards, 
removea  into  tC.  B.,  the  plaintiff 
recovers  less  than  the  sum  for 
whick  4)e  )htH  t(v9  4e^ndant  ta 
bail,  the  Court  of  K.  B.  has  no 
'jiower  to  jrilow  the  defendant  Wa 
costs  under  the  statute  43  G.  S« 
c.  46.  <•  8.  HancUty  v.  Z^vy,  M^ 
9  G.  4.  Page  637 

PARISH  HOUSE. 


/.  I 


See  Poor,  1. 
,  PARTNERSHIP, 


^^l'  »k  thfenibeV  of  a  Joint  rtock  tom-r 

'^-'  '^P^jr'Was  embioyed  bjr'rtie  eom^ 

j''    pariy  bk  fheft  a^ent  to^lt  goodi 

^  V  f'ftf  ihetri,  bod  i-ectflved  ti  com* 

*''  =  nilssloh  df  tWo  ptr  6ent.  for  hii 

"- ' '  trdtiblis,  ftnd  po^  per  ^rtt.  del 

^^^  ereaerefbrgtii^rtinteeingthe^pur- 

'''     chaseri    Kavihg'  so^d  ^ood6  oa 

account  of  the  company,  he  drevf 

on  therjpqrafi^r  -  ^>  bill  of  ex*- 

change,'    payable  ^  to    his,     tht 

•^arli#«4^'i^  mvi  ordLflr^Blid  ijfter  it 

g^^..,^d:  bf«;a  aocepted,  lie  lodor^d 

y. '  ijt.tp  ti\?.^ctv»ry  of  the  co.m^ahy^  ; 

g^  j^ A  thial^tiicr.  indorsed  iif  t9  aor 

.^- .  oiW  memh^B,  who  was  the,  mar 

\^^,  tchl^ea  gPO^a  for  the  company  s 
.V   .thp  company  were  then  indebted 
•i. .  ;!i^  \^^  ^,  ^  larger  amount  than 
^/^x  thc^  aufu  ii|ention<^d  in  (he  bill. 
;^    The  acceptor  leaving  beconie  id- 
^  r,    soWent  before  the  bill  became , 
1^  ,.  due,^,tl^  dr^er » received  from 
j,j ,,;  hlip  ^CU.  ia  the  j^ound  upon  the 
3,Vj  .fupaoui^t  of  ,the  bill,  "by  «ray  df  ^ 
J,,/  ,'coi?a(pQ4itiqn ;  Held,  fii;st,  that  the  [ 
88i!afP^r^^P^j^'«^8i^!?ember  of  thp^ 
^Brf)  company,  ^  cp^d    not    sue    thle 
drawer  on  Uie  bill,  maamueh  as 


;     ^  ^iite'M^n  toy'itie  lllft^  on 
'  accoimt   of 'the 'cedkj^tiy.^'^nd 
that  he  6duM  not^eifoi^ct^thc 
M«  tecfelvfed  by  the'  di^iKW*  on 
'   the  'biH^'behktise'tft^  ntoney  thust 
'  be  taken  to  havb^  bi^ett't'e^eiTed 
by  Mm  in  his  chiiraet^  kff  a 
member  df  thfe  company^awrf  not 
ot\  h\%  own  account.   '  T^gke  ▼. 
Hubbard y  T.90. 4.      P^gt?  345 
2.  In  August  18^1,  ^-,'8  trader, 
being  fndebf ed  to  B^  and  C,  then 
in  partnersMp,  bnt  iibotrt  to  se- 
.  parate,  gare  a  warritnt  oFattohiey 
.  to  secure  payment  by  instalments, 
to  B.  alone,  who  knew  that  A* 
was  then  insolvent/   Ih'  Odober 
A.  cotfitnitted  &n  iict  of  bank- 
Iruptcy,  and  in  Nbvember^  at  BJs 
desire,  he   sent    goods    to  the 
irarehotise  of  B.  and  C.  as  a 
farther  ^ecu^ty  fof ' thte'  debt.    In 
l)ecember  B.  atld   C.  dissolved 
partnership,  and  the  fbrn^er  after- 
wdrdl  received  from  A.  several 
sums  of  thdhey  on  account  of  the 
warrant  of  aittorn^,  and  also  sold 
the    goods  towat^s   satisfaction 
of  the  debt.     A  commission  of 
bankrupt  issued  against   A.    in 
Januarjf  1823V'  imd^'in  November 
of  that  year  B*  died :  Held,  t][iat 
A*^  ateignees  might  rebd^er  fix>m 
C  the  ttioney  pdSlhy  -^.  x^  the 
warrant  of  attorney  oy  in  action 
for  money  had  and  Hcex^t^^  and 
'     the  value  of  the  gdods  by  an 
'     action  '  of   trov^. '  "BMi   and 
OiherSf'  Assignees i    n    JvCoim, 
r.  9r?.4.  "'    ,    '  402 

$y  A.,  B:,  and  C,'  earthed  '6n  busi- 
ness in'cotiartn'ei^1^','afi'^ctors 
and  con)mis$ibtx'^Mi^^)in^,  in 
£»^^£m^and  Ai/n^ca^  iri  Mgland 
under  fhe  firna'pfJI'-  ft  iWff  Co.; 
ih  ^w^rfca  in' thi*''naite  ^f  C. 
aldne:  When^.Vetit.fii'atttfrfai 
he  had  i^i4U^''iU$t^M}M^from 
His  i^arthi^r^;^  c^fef  W^mdti  was, 
'  '^  Itl^tiUU^s^d'^tHUi'^i'ttames 
are  not  to  appear  on  either  bills 

or 


PARTY  WALL. 


I   T 


";.l 


t 

B 


I.  >  ^P«fei,fpr,jli^  a9q9ii)n^^dation 

f  ,r  of  ot^eifi^  ^q4  tbM  M^ey  should. 

.il^HPI^^.  as-Uttl^  Ai^  possible,  on 

r  o  W9^^'  ^  ^^U  apd  t]iaf)  only  as 

Jo  I  fi^^dft  d^ec^  traowiction^  with 

], .  |^Q.bo^««  hefp/'    4v,^\f  aatl  C, 

f    in  9x4^r,  tp  .o^ti^q  coaaigniijifeDU 

1,  f  ^9fD  4^cric(h  nnad^  a4vapcqs  or 

/  >  granted  dr^iU  or  biUs   of  ex- 

r  -   cb^Rge,  OF  indorsf  mqnU  ^f  ^em 

.  .  ^)  tKeir  principals*  on  tbe  sequrity 

r  .  pftbf;9oods.coa3igned.]b  order 

.-.  ^  obiain  a  canslgnmenit  fpo^  ^., 

C;i9  11^  bis  own  xi|uxie>  in4orsed 

bil)f  .fqr  binit  i^rbich  were  to  bq 

provided  for  by  otbers  4ra^n  by 

,  fV^  on  A*,  C,  ^nd  C.9.  fn  JEng- 

Iqnip^  wl)|ph  iprere  to  l^^  pro|vided 

,  fcMT  by  the  proceeds  o^  the  con* 

sjgnmnt*    B^c^e  ^e  latter  bilM 

werp  pr^^e^ted  for  a(^ept^ce^ 

il».|ind  B,   h^A  becomo  bank** 

,  rupis:    Held,  tbat  the  indorse-* 

xu^nt  of  the  biUs  by  Ci  o^u&t  be 

PQnsjderi^d  as  an  i^4orseq}eot  by 

the  fixip,,  if^d    tb^t  ,^h^y  were 

.    .liable, upon  (hose  bills^    Souin 

CarqfinaMqni  v.  Cw,  T.  90-^ 

.    ,Eagp4f27 
» 

'   PARTY  WALL. 

*         *  • 

.TJ^^.fi^ippn  per  of  a  yir^l  se- 
,  p^ra^in£  adjoining  lands,  bejong^ 
Wg.  toicRSer^t  owners*  is  primi 


,,f       POOR  BATE.       ^ 

against   the    other..     CubiU   t. 
Portery  E.  9  G.  4.  Page  ^7 

PATRONAGE.  ' 

S«(rMANDAMU3j  !• 

r 

PENAL  ACTION. 

f^e^  )La;ndlorp  AND  ^js^^akt,  6; 


lon^i  .      .      ^ 

}okiing^  la^xjb.in  egual  mollies,  as 

tenants  in  common. 


ments  whatsbever/^  exempts  the 

'  0£cupierd  of  premises  built  on 

those  lands  frb^i  payment  of  poor^ 

rates  ih  respect  of  such  occu* 

pation.     Rex  y.  ne  London  Gat 

Light  and   Coke    Company^  E. 

;     9GA.  ^ 

%  On  the  hearing  df.  ^  appeal 

Against  a  poor-rate,  the  tiessioni 

have  no  jurisdiction  to  ^ash  the 

rate  for  a  defbct  appearing'  on 


,  ..,  jran  pi^e^  down  by  one 'of  the 
r.,  ,J^o  t^f^ts  ifx  cpmmo(i,  with  the 
^    ^  i»?*R^»off  f\f.  r^l>»»|ding  the  same, 

,  ,apcf. '."P^in"'*'^!  w^  puilt  of  It 
S    tj;re9,tw,lieightj.than>l^^  olfl  o^^^ 
u  \  >  H.W9ft  Wld.th^t^J^^l^^;was  not  such  , 
,,.,,,.%,tpt^^4e^U;uct|Qn  of  .the  vuall  ^s 
,.i.//  }^jm^^^  WftoC.t]^^,^^i{*;o,^ftnanfs 


PHEASANTS. 
See  6am£. 

POOR. 

Where  a  pauper,  who  haa  been  per- 
mitted  16  otcupy  a  pariih  house, 
went  ftWAj  frpni  home:  Held»that 
^he  overseers  might  lawfully  enter 
and  re^ifme  pos^e^iop,  ,wi^ou| 
giiung  49y.A<mce  Ijp.^i^y'and 
ii;?r&  o^t  .bound ,  to  pur^iue  the 
n^d^  poipt^4  o\^  by  the  59G.S. 

.   nn4  Another^  ^^  9  G.  4^    .  4 

I?O0R-RAtE.  ' 

I  ,  '  r  r 

t.  The  7  G.  3.  c.  37.,  ^Mcli  eoacu 


J 


9» 


n^s&ifm* 


.r^thai.d^fectiie  specified  in  the 
C  -"Hotto^^as  a  cause  of  appeifeiU  Rex 
i . . ;  VA'  The  JttheAHanti:  of  Brumyardi 

'    I*OWER  OF  ATTORNEY. 

^bt  lies  dh  the  d^re^  itf  a  col<mial 

'  cobrt,  made  fbr  paymeht  of  the 

-balance  dtie  oii  a' partnei^hip  ac- 

liount.   One  of  t3»^  partners  gave 

•  hh  s6n  a  power  of  attorney  **  to 

'    iact  on  hi9i>ehalf  in  dissolving  the 

;  partnerships  with  authority  to  ap- 

point  any  other  person  he  might 
'    see  fit :  Held,  that  this  gave  the 

fioh  a  power  to  submit  the  acf- 
^    counts  to  arbitration.     Htnkif  v. 

SopBf  the  Elder,  E.9GA.       16 


!•       I 


*      '  •  ,       1         • 


PLEADING. 


^  ,    M 


*.  \ 


\l.  Where  defendant  pleaded,  byway 

>    ^.setMftff,  a  bond  given  to  him 

-by(-the  plalaiiff  conditioned  to 

t    ptgr  An  annuity  Iq  a  third  per- 

-y  i|QQi-  wUch  had  been  previously 

t  gm^jti^dliy  the  defendant,  which 

'  .defendant  was  before  liable  to 

.p^rand.  tor  jmkmnify  defeadant 

tth|9refrom:  Held,  that  tbe.de- 

ifiindam^  wa9.not  bound  to  prove 

damage}. but  that  the  plaintifl^  in 

^  ,  order  t<^.  discharge  biniaelf»  was 

^  ; bound, to  prove  payment  of  the 

.    Aonuilyy  jn  the  same  manner  as 

!,    if  he  had  been  sued  in  the  bond* 

'  .  P.enm^  and  Another,  Assignees, 

.    V4JPdy,£.9G.4.  11 

S'  An  information  stated^  that  cer- 

0.  -t^  goods  were  about  to  beim- 

,. .  ported  into  Grem  BrUnin  from 

.    parts  beyond  the  seasi  in  respect 

I   ,  of  wthjckcertain  duties  would  be 

. . .  pagrablef  and  that  one  R*  H^y 

'i    $x  thie  time  of  committing  the 

\,  afiG^M^e' thereinafter  mentioned, 

ij^iWMii.a  perspift-empk>yed  in  the 

il^,f|(»im:e^  tbe  Qustoma,  and  that 


♦•» » /jp 


it  waa  the  dmy  of  hifpni  9^4  ^ch 
person,  so  employed  in  the  -aer- 
vice  of.  the  customs,  to  ^i^esC 
and  detain.. all  apipH  goods;  aa 
should  be  importedi  w^mK  upon 
such    importation, .   would    be- 

.  came  forfeited  to  Iha  king^'by 
virtue  of  any  act  of  parlian^ent 
'  relating  to  the.  customs,  and 
which  would  he  li^le  .  to  be 
seued «  and  that  the  defendant, 
well  knowing,  &C'  unlawfully  and 
corjruptly  solicited  Rm  H^  being 
such  pexvon  so  employed  in  the 
service  of  the  customs,  when  cer« 

,    tain  goods  should  be  inqiorted, 

..  which,  upon  importation,  would 
be  liable  to  be  seized  or  forfeited, 
to  forbear  to  arrest  and  detain 
the  same,  ^c:  Held»  that  ioas- 
much  as  it  was  nott  the  duty  of 
every  person  empk)yed  in  the 
service  .0^  the  cuatoms  to  aiveat 
and  detain  goods  wbiqb  would  be 
liable  to  be  aeized  as  forfeited, 
this  count  was  bad  for  want  of 
shewing  that  R*  H*  was  a  pe^on 
whose  duty.it  was  to  arri^  and 
detain  such  goods.  Rex  v.  Ever- 
eit,E*9G^^.    .  PagollA 

d«  In  fui  action  against  the  ^Mrriial 
for  au' /escape,  the  declaratioa  al- 
leged, that  the  plaintiif  and  W.  B. 
having  divert  imputes*  by  mufiuai 
bonds  of  submission,  rafesred 
them  to  the  arbitratioa  of  Ctand 
D.  That  an  award  was  made, 
ordering  fF.  B.  to  pay  the  plain- 
tiff a  certain  sum  of  moneys  on, 

•  &G» ;  and,  because  tha  award  was 
not |>erforme4,  thepJaJntiff  aued 
out,  and  proaaputad  out  of  the 
Court  of  Cpmraaa  Pliea9^  a  «irit, 
commanding  defendant  to  attach 
IV,  Bk  (then  being  ia  bia  cus- 
tody )$  Bo  that  he  mi^bt  baya^his 
bodybefnre  the  ju»tioeS{Of  Gam- 
rooa  PJeasi  oa,  ^.f  to^  Answer, 
&c.;  and  iVi  Bj^  being  i  and  ;re- 
maiaing  in.  rthti  toastado^  mf -^e 

defendant 


fiMtitms, 


oOv 


<>  df^At^dint^  M  inch  miinliM,  by 
"■'  vireii^  of  thetkttachtticttt,  on,  &c. 
J  ^Wte  bfo^t '  l^of e  Sir  S.G:,  a 
^^  Jttdge  of€oinnioQ  Pleas,  ttt  his 
*^  chaittber^  by  writ  of  habeas  cor- 
*-  '  pus,  imA  bxhim  cothmitted'  to 
'  the  costody  of  the  wanlen  of  the 
*'  Keef,  atid  afterwards  lA^as  brought 
^   before  Sir  J.  L\^  a  Judge  of  King's 

*  Bench,  at  chafntiers,  and  by  him 
committed'to  the  ctrttodybf  the 

'    defendant  charged  With  the  at* 
'    tachment ;  and  that  the  defend- 
ant afterwards  suflfered  him  to 
'    escape :  "Held,  that  the  plaintifF 
was  bound  to  prove  tbe  execution 
'    of  the  bond  of  subhiisBion  by  him- 
'  self  as  well  as  by  IT.  B.    Semble, 
'    That  be  need  not  have  done  so 
had  he  alleged  andproved  a  rule 
of  the  Co^mmon  Pleas  ordering 
'  the  issuing  of  the  attachment,  al- 
'   though  prodf  of  such  rule,  whh- 
'  out  a  stieitettient  in  tfio  dedar- 
/  atk^n,  would  not  be  sufficient. 
'       tfUienif  Whether  the  conimit- 
meat  by  a  jiidge  at  chaiMbers  was 
legal  ?  Brazil  v.  Jdnes,  E\  9  G.  4. 

•  Page  124 

'4%  By  W  deed,  B.  ibr  himself,  his 
''  bma,   ex^utdrs,    amt  adminis- 
trators, covenanted  that  lor  lind 
■  noii^ithstandittg  any  act  done*  by 
'    hSm  (9.),  it  should  be  lawful  for 
*'  A^'t6  receive  the  money,  debts, 
'    and  i^remiscfs  thereby  assigned, 
wilhout  any  let;  suit*  interrup- 
'    tian,  br  denial  of  B.,  his  execu- 
'    torir  or>  {Idministrators,   or   any 
^'  ^^tson^  d\Blimiog   under  him  or 
<>   the^h^'lMd,  theft  th^  words  ''for 
■  *  •  biid  riotw^hstanding  any  act  done 

*  by  j8i,^  b^g  incdn^tent  with 
f^  the  sybnequent  part  of  the  cove- 
' '  nant;  ooght'to  be  rejected^  and, 
^ ''thevidfore,  that  it  wto  a  sufficient 
-'Meiteb  of  that  covenant  to  allege 
•'^  a  receipt  of  tikt  itioney  by  the 
-  >  ^ekeoutor  ^  S.^  in '  reject  of 'the 
'>t>cOittr^ieM'V«eittion^  fai  «ho"in- 


•  dentiM*'  >iMfittr.fT/-&*ills^itE. 
dG.4u     •        '••     o->Pu8)ft85 

5«  To  a  dedamiton  if»^tiV>ver\by  an 

'  admifiktrator,  alleginl^  the*  gMnt 
of  letters  of  administration  to  the 
plaintiff,  and;th8^tl^^r<i^effn^t, 
knowing  the  goods  to  have  been 
the  pro^rty  oF -tlie  Intestate  in 
his  liCet)iQ[ie»>wd  of  ;|)|e  .fd^H^tfT 
aa  aAoainistratorsi^o^ihi^:  death, 
ajiemardsf  ajad  afteir  ^,  death 
of  the  iotjestaite)  to  wit,  &€$,. con- 
verted the  same  good9»  JLpleit  of 
not  guilty  of  the  premisea  wit^iin 

.  six  years  is  bad  upor>*  special  de- 
murrer. PraU  Vr^  Siainn^  ^  E. 
9  G»4,  :     .  .     885 

6.  Declaration  wpon^  a,  biU  of  ex- 
change drawn  on  tbe.^h.  of 
NovenAer  t827>  payable  ;two 
months  after  date,  was  entitled 
generally  of  HUariji.  term  1828 : 
Held,  that  it'  was  %dmpetent  to 
the  pislaciff  lo  provo'  li^'tb^  paril 
evidence  of  the  attorliey^(wimout 
producing  ^ei  writ), '  that*  th^  ^ac- 
tton  wks  ooofmenoodiafter  ther  1st 
of  ^aftftiayy,  WhanitKo  bHI  beoame 
due.  L€$ter  vC  Jtstikm,'  T:  9'<f .  4. 
■  '■    •    •'    ••••'•  ••  '839 

7*  Wbere  eofi  Hi!dfk«nMnt»  fbr  a  don- 

•  sp^aicy  alle^d>'  that-  ^  at  'the 
court  of  quartar  setliioliaihoiden, 
Ad«  an  inalctmeilt^gaiitM:.^»B. 
waa  pveDbrt^'  co  and  ^fouftid  by 
the  gfimd  jury :"  Hold,  that  this 
aiiegation  tnnst  be  {>rdved<  by  a 

•  caption  reguhu*ly  drawn  up  of 
record,  and  that  the  mimite^book 
kept  by  the  deputy  clerk  y)f' the 
peace  could  no«  be  t^ceived  -Bs 
evideace  of  tlie  "finding  of  Uhe 
bill, although  no reeordhad been 
in  fact  drawn  up.  Re±  v;  BtHith 
and  Ttoo  Othen,  T.^G.AfJ    S4 1 

8^>  InibrmatiOA  formnr^g  ihef  of- 
fice of  jurat  of  the'  'bov^Ai^h  of 
Q.    Plea,  that  che^bOMAtgh  of 

'  •  Q.  was  a  free  borougll  ;^aAd'that 
the   butfgesiaa  o^j  il»e<^4i6l^Migh 

were 


9ismm^- 


.< 


.fi  -i 


ill 


n. 


:K-.ibut^(tilfo  Isf  itM  boiwigli9  and 
f>'  4hvti]i]rr>9biKtw*  k  vM  gviiatpd, 
(i>'ichM^lii[(e'mf9m',  JBbiiifty«nd  bur- 
'.'  iigcsM,  by/:«iiRt«!ver  name  tfaev 
Hoiiid  ^bdTuffd*  been  apeoiiNomtea, 
^•i)8b#uld^tiienmfter'be  a  body/«or- 
^'i  |Mriitil0«l^  the  aaniatof  ><  m^pr, 
1)  'TOIfRs,;  .bijiil&r  and  bargi^ases ;" 
fi  '^  >tbat  jtJi0fe.  «beald  b^  i>iie  •nf . the 
ci  mbrr  Jionasti  tni  Dorset  bur- 
i'>.idMei;  OK'  'iohabitantt  oailed 
u  j  i  «f  iMtyor^'' -ta  Jw  eie  otad  bm  th^re- 

aj'biqiwnitiai^d,  'and  ibnr  iionest 
i'>  and/  Aifoneat  'bftiinews   or'  in- 

t'liabitanu  didled  )«rats»  ai)d  two 
iOCiwr']hod£8t<*aQd  dia^ireat  -^ur- 
nl  .^tBldlia^iidiabitanlaQattedHbail- 
' .'lii^^ ^Aatthe  jorati^and  b^liffs 
o)  liiwwdd'.bald'Uiair  offlcCT  fog  life, 

('•'imtetti^nmioi^vfiiir:  reasphable 
MmB(y9tuif  vtieaavtfiit  iab^uld 

•)  kmomeoidbtk  leitber  oi'  aay  -of  the 

jfiran»  ior.bfdlUbf-fdri'tj^.  time 

-  J '  btttig  diouid  4iev « ar  i>e  reiabved 
Jj '4qr  ifntlMlr^n'  fhxn  iiit  or  ifceir 
'Mil  oiibe  W  vefleesi  itflhduid'ba  law- 
^'i:>  fid  IW'^di»ftqr«ivw'atld'T9ti}ain- 
-(.v.iiignji||]ni»|Kid:  IniMn'Ibr  the  iiniQ 
ii: '-Mugi'-aii^tliel  gecatet  part  ot 
n'j*'ith0inpi[i>fc»«^afea  tBaamipr'abuId 
'C  4hp  baa)v ^i^ilaa  ^ooiiiwi^ai< timei 
ill*  tomobiialitb  anbtheror  ptbers  ot 
'-i  otbaibuqgaiaeb 'AT  iabaUtaotB  of 
r-  «^alie  trbrdai^  tfoa  tbe  liaie<  b^ing 
r  /  to*^l)e  ^  jvt^t  dr  jurat^^lodUi' oi* 
{ i .  beibUb  of  the  borou^« '  The  plea 
•  A  'iufciiitetiKedia'vacadeyin  ib«  offibe 
^  .  '  :Df;jbrat^' and 'that  the  defeadanti 
i''-  beiaaf'ao  iithabitaol  of  the  bo^ 
"•ybt^/iwaasdii^' fleeted  tabe  a 
fui  Hahibk" 'fieplicMiei^'fikatyilHating 
'  ^  ttt'laiae  tM  due  el^ctiomaf  the 
')  'ideft4MaDi't  <ttndrBeoi^vWji  that 
VI*  iMariHtUe.itiiiie'of  .giaatiiig  the 
n'  "  chu^,  ^ 'hfibe^ur  k.  had  iieeit 
ri..ituBed'j|nd  a(»ift0eoiciiiwj(thia  th^ 
(U  .bafoa^,-->4liat'  e)iergr  iphaUtanl 
iNb^lftf  tMiiilioiigh>'jaIected^^4)e  a 

red 


fi 


•»  ♦ 


a^lf  th^  o$qe  of  ]iariiW<l|bauM  ,be 
9W0»a  aqd  .adaiitt^dva  iiiei^  b)ir- 

•  geia  of  (M>^  .bt>9oaghft :  gf^d  it^iat 
tbo '  dfffiiiApQi.-batpra.  iiaJopk 
updo  .himnelf  tbe  offloe  af  ]}^at» 

'  bad]Mi|jbeen:aii9itiedrftQda9«9m 
a^boi^eM'  iDafiiuibfft  jtfMqthe 
toial  tf  the-iBfiiiea  in  fa^t«yU  ap- 

•  peavedtbal  at  tbe  alaaiaaio()the 
defeadaaty  there  irere  pjpceent 
tkf  nHi)rar>  taio  baiiiSs,  .and  iwo 

-  jucata :  Ui^y  that  Uia  dbetioa 

4  was  valid,  far  tbe  general  rule 

^ibi^  a  majority  of  each  delhute 

pavt/Qf  ;tfae  ele<;tiva  faodj  aboiatd 

h^  preapBt  at  the  election*,  eauld 

net'  apply  ta  this,  corporation; 

-.  bacaiufle»  in  tbe;   erveei  of  the 

death  or  veaioval  of  one  of  the 

baikfft,  it  would  be  iaiposaible 

that  all  the  election  of  .anew 

-bailiff  there  ahopU  be  fofeaefit  a 

inHEloritinaf  the  hailiffiii . 

Hel^  upaa  4emtin^  to  the 
.  T6plication».l>balacoordiog:lothe 

•  /tFota  aan^cnqtiooof  tbacharter, 
it  area  istopeteot  to .  the  cor- 
'paratron  to  elect  tbtt  jucatafrom 
'the.inhabHa|<ta  of  ;tha'lfaaMaglH 

M . 'or  fnm  the  b^ifgettea;  #ndr  there. 
'  '  fiire».tbat  tbe^^ea.wiia.gfiiiid^  in- 

^Konich:  a&  it  chewed  thafevthe 
''■  defqidiaiit  vaa  an.  tobabitant  of 

the  boooogh-atthetanawhea  he 
'  ^aaa  elected  tatlieafise  ofjarat. 

.'   -<  'I'. ..    .  .Pa^eiSSS 

9k  The  todoa^e  of/ a.  bifl  aC  ^x- 

diange,  diahoaotired.by/il^  ac- 

ceptoiv  beiag..  ignoxantAaf.  the 

'  plade-of  laatdenoeofiMeroCitbe 

indaoeta^  emplojedi  a^^ittotoey 

lO'.giye  )notic^'tQi<'tba<  print  in- 

dornrai  the  *attQC*(fyv)afVeri  ^n« 

1   qab-y;  vhaving>  oat^i^i  (inform- 

li^on  .o£  the  iodanier!a  ^Maae  of 

residence,.'  q6  ^thd  fonommg.  day 

oqpsohcdi  »tiis  t  jftlieat^iaad'  oo2j|ie 

ahieddday  ieatiiDbti^eiitqfi-thil  in- 


A-.c  r;/    I  c 


wcsjumi. 


"  ii 


•V| 


i4onir«  'IMd,  'that!  'the  voMce. 

1'  '  The  <i!$c\$mtimi  avenrsd  that 
Ji  Ihe4ef«iidfu>t'hlul'il0ticie:  Hpld, 
^O'tiiat'lthtt  ftllegacioii  w«s  satisfied 
:i  irf  fvoof 'that  he  bad  nod^  as 
i: '4KK>n  ast  it'  oosild  raiaoiiabLji  be 
gi9€is;  aard  that  it  was  uodaces- 
8iry»  iherafare^  40  iitala  !iiL!the 
'  deolarasioD  she  spedsA  xncfun- 
asatices  which  raad^rad  valid  the 
ndtiee  giwan  at. a  krter  period 
tkwa  in  drdioary  cases  woqid.  be 
sufficient.  Pirtk  y.  T&ntsk^  T. 
90.4.    '  Pi«d^87 

10.  Gai^enant  against  the  'asaigDee 
of  the  lessee,  for<aan*pay9ieat  of 
fent.    Pleay  chaabeloFP  the  .rent 
beoamedue,  the  defeadaaila  as- 
signadall  tbeir  estate- aod  ialarest 
in  tiie  demised  premises  to  A*  B. 
'    Replfcatioif,  that  iii  odd  by  the 
'iadcBitare  cbeJiBBse&ibr  himself, 
his  execusees^  admbsistraton,  and 
assigns^  itovetiamie^'thae  be,  his  ex- 
eeigoMi  OPJidansiistfattHrvahouId; 
not  aseigi^  the  pismises  thereby 
-   deoiieed^  without  the  eoaeeiit  of 
'  th0  te^ofy^dad  thait  'no'  oaopent 

•  was  given :  Held,  upon  demurrer, 
'   firsli.ehalUieteptteakiattwaafbad, 

•  iiieami«di'as>tl|e€ie«Bakatof.  the 
lemtfe  nofta' assign-did  not  «stop 
the  ^assignee  feom  setSingtiQ^  the 
assigmnent;'  and, :  seooodly/  that 
the''  aistioR'  1>ein^  tfiHiawL  on 
priority  .^r^estaO,^  ishe  liabitiiy  of 

'  <    tki^f/defendant  ceased  as  soon  aa 

'  •  the   ^vit/  'of  «Btiit8  wak  ie* 

jy,  seteyed.-    'PtmL  and,  Oth^  v. 

iHr^  mwd  Qthm, .  T.  9Giii..  486 

'I'lr'  A/smtioomnmnead  in  K^Q.  by 

V  >!iiatltatv>  ikiay  he  weil  caatinuedl 

•n.  hf^XMJo^MidMeie:^  aiieil  out 

*'•  >  bythepfoidtiff,  with  ^inteat  to 

•ir'.jmp]4ad'ixhr  d^endhnt'fiw  the 

^    :«ane  ^caueediof  adtidn.    ^Page  vi 

:i- '  mmmaktf^  27.19  Gh^.  -'-        •  489 

'{tJ2v'<>Tires|]^tsa>i'&>ri(lmestie''.  fitofitsf 

'<ti  Fl^fl^U^fjadgalenS  ^ebotarM  by| 

ih^lhh  defendant,  in  1822|  against 


<t  • 


'  11 


t 


A*^  aii;aleppt.siieauii|«tl|ff«oQ; 
an  iB^ttisitHMi'held^'iWheri^  it 

...was  ^Moid*  that  .^.  attheitime 
when  the  jadgmeaiwa»rfeaainired 
was  caeisod.£sr.  Ufe.of  platan  alia) 
•the  ipffemiaes  .menMdn^i-in.'the 
dedfrattion,  and  thai  -thai riieriff 

•  delivered  ^thoae  :nii0esiseiijid''.the 
defbndaattf  JBLepUcatiim^iilii^  in 
l9S/i^A^  by  hi4entiire»  bm^f^oed 

.  .  and -fiokl^lntari alia,  ;ihe:prea»se8 
nentioned  iis  the^daelaiiatioD  to 

•  she  plaintiff  ( that  heentaced^snd 

>  cehtiniied  kt>  pessas^ion  jmmil  -  the 
.   ootomattin^  •  of :  >ihei  t  tf oipaises. 

The  decadent  araffBeA  oyar  of 

.  thftin^GBlnsre^and/ibtharebffap- 

penvdy  thdti  for-therpacpoee  of 

aecariag'sa  ahoait^f  lo  A%  4*  ^^ 

ISIdiiad  cemvejriadilinB  pfaeiises 

inrthededanitioit  seieimMSd  to 

Bif  lor  100  yeam?  and  that»  sub- 

j6et  thevetir,  he  eots^eyad^them 

.  tathephundffibr  ;bfttUr»aepttring 

a  aedond'aniUiity!grantedjbj(.the 

.  deed.  >  Upott)Aebittnr^,^.thiei  re- 

.alnmtioa  mmt  hehiiUi^be  good, 

ioakitauah:  AS:  it  sUeiwcd  iisM.  the 

plaintiff  was  in  ipassessiae  at-  the 

.  tiasis  wheifc  ihe'tuaspflaa  waf|:dom- 

m^ed ;  that  A*  haaao  iqtsMllit  in 

•the  '4iceaiiaes  al.  the' (time* .trhen 

thepidgmeot  waipohtaioad  ag^nst 

>  hini)   that  the.  defehdantnpon- 

aei|aekKtIy  could -derivai  no ittitle 

horn,  him^  and  thot.li^  jitas  a 

wnriigdoevi,   Ckaffigidiy*  JP^rAer, 

T.9G.4i0  M.F4gai543 

IS^  Where  thei»sigitoea.aftt.hank- 

sapt  enter  the  ptemi^a  oC  $i<third 

petsofi   to  *seuie>  •  gopdf»-  •  wliich 

were  the  'pre|ierty!  of  the-'huik* 

mpt,  it  is  Slot  nhoettarv^hi^  an 

aetion  againstr,  tfann  labouia  be 

brottghtaatbhi  thr^aammltaafter 

.  tha£ct^omniitited,4heafll>df  tlie 

asslgdeea  not  heihg.idonr /' in 

.    put8Baioeiaf'the/atteitei!*jwjthin 

i...tte:meimm^  c£iihefi4iiA^4*  16^ 

9G.4.  097 

14.  Where 


«  J 


860 


I'RAbflCfi. 


T»; 


)f^,^Wkere    ^ .  aeqlaration  alleged 
I  %k^  defex^aat  was  a$si6tant  over- 
;  .geer,  ^at  arate  for  the  relief  of 
.;  t^e  poor  was   made  and    duly 
, '  allowed;  and  although  defendant, 
.    as.  such  -  (assistant  overseer,  had 
>    ihe  rate  in  his  possession,  and 
.^  ,  although  plaintiff  at  a  reasonable 
,   tioie  demanded  an  inspection  of 
/   it,  and  tendered  l^.,  yet  defend- 
ant refused  to  produce  it,  where- 
by he  forfeited  ^L:  Held,  on 
motion  in  arrest  of  judgment, 
that  the  count  was  sufficient ;  for 
if  tb^  defendant  had  the  rate  in 
his  ci|stody  as  assistant  overseer, 
.     it  inight  be  presumed  that  it  was 
his  duty  to  produce  it  when  law- 
fully demanded.    Bennett  v.  Ed- 
..    wrrf^  M*  9  G.  4.  Page  702 

PRACTfCK 

See  Arrbst.    Trial  at  Bar. 

!•  'Where  upon  an  appeal  against  an 
order  of  reraaval,  the  justices  at 
sessions    were  equally   divided, 
and  made  an  order  that  the  hear- 
ing'of.  the  appeal  should  be  ad- 
jourjoed*    One  of  the   justices, 
who  voted, in  favour  of  the  re- 
'  spondent  parish  was  a  rated  in- 
habitant of  that  parish.    An  ap- 
plioatioti  for  a  certiorari  to  re- 
.     iD^ve.  the  order  of  sessions,   in 
'    order  tl^at  it  and  the  original  or- 
der of  removal  might  be  quashed, 
'  wefi  refused  on  the  ground  that, 
even  if  the  nrder  of  sessions  were 
erroneous,  this  court hnd  no  juris- 
diction to  review  it.      The  King 
v«   The  Justices   of  Monmouth^ 
shirei  £.  9G.4..  137 

9i  The  court  will,  upon  motion,  set 
.  . ' .  aside:  a  warrant  of  attorney,  judg- 
ment,   and    execution,   on    the 
'   groi^d  that  they  are  fraudulent 
agakist  creditors,  provided   the 
.    .  fa<4f.  upon  .which    the    alleged 
i .  i&aud  depends  are  clearly  made 
oiit  by  the  affidavits ;  but  when 


.  ^those!  fectk^'^^tfi^ttte^,^Tffltey 
will  direct  an  issue  to^ltVxhe 
question  of  the  trkiiA:    mrrM 

,  \.E.H'.JSenton\E.9G:^l     . 

Tagein 

3.  The  Court  will  tiot  cbmpef  an 
attorney  to  pay  a  sum  of  motiej- 
he  has  received  in  his  chahi6ter 
of  attorney,  ht  having  afte^'ihe 
receipt  of  the  money  become 
bankrupt  and  obtained  m  certifi- 
cate. Exparte  CuUiford  v:  W^ar» 
reny  Gent,^  One,  Sfc.  E.  9  0. 4f- 

4.  Where  a  defendant  obtains  a 
mandamus  under  13  G.^.  c.63» 
s>  44.  for  examining  witnesses  in 
India^  the  pliainti^  gaining,  the 
cause,  is  entitled  to  the  costs  of 
cross-examining  those  witiiessses. 
fVhi^a  V.  Macintosh,  E.  9  G.  4. 

317 
5*  Where  ia  cause  has  been  sent 
back  by  f)rocedend6  to '  an  in- 
ferior court,  this  Court  will  not 
quash  the  writ,  on  the  ground 
that  the  cause  is  important  and 
fit  to  be  tried  in  the  superior 
court.  Hayv^arif  v.  fVright,  T* 
9G.4.  386 

6*  Where  there  is  not,  in  fact,  aoj 
cause  in  court,  an  affidavit  efi- 
titled  "In  the  King's  Bench,"  but 
not  in  any  cause,  is  sufficient.  Ex 
parte  Gregory,  T.9GA.  Page409 

7.  The  Stat.  8  H.  6.  c,  9.  *.^.,  which 
gives  treble  damages  to  the  party 
grieved  by  a  forcible  entry  and 
expulsion,  applies  only  tb  pettona 

'  having  the  freehold ;  fdr  th^  re- 
medy is  given  agani^t  the'i/w* 
seissor,  CoUef  UxW.Sadi^and 
Others,  T.  9 G.%  ^ ^^  ^^ 

8.  A  woman  sued  afte^  h^'  marna^e 
as  a  feme  sole,  lia^tiig'  spllered 
judgment  to.  go  tiy  d^im.^and 
havipg  been  takernftr'^keCTtion, 
is  not  entitled  Co  bi^'dlsbhtd'ged 
out  of  Custody  dti  tfi^'  *fer6und 

~^  that  she  was  h')A^i1^«¥)SibaD, 
but  must  be  left  to  her  writ  of 

error. 


.   MTOf, ,  Mow  I-  Rjchardton,  T. 
„  »(?.*.       ,      ,    ,  Page  421 

g.  After  a  verdict  for  a  defendant, 
the  pourt  made  a  rula  absolute 
■    for  a  new  trial,  and  ordered  that 
,  the  cost^oflbeformer  trial  should 
abide  the  event ^of  such  new  trial. 
The  record  was  carried  down  to 
the  Spring  asaizea  following,  when 
.  it  was  made  a  remanet.     It  was 
tried  a  second  time  at  the  Rum- 
.    mer  assizes,  when  a  verdict  was 
again  found   for  the  defendant. 
The   Court  atlerwards   ordered, 
that  that  verdict  should  be   set 
aside,  and  a  new  trial  had  be- 
_     tveen  the  parties  upon  payment 
of  the  costs  of  the  last  trial,  and 
that  the  costs  of  the  first  trial 
should  abide  the  event  of  such 
new  trial.     Upon  the  third  trial 
a  verdict  was  found  for  the  plA'"- 
tiff:  Held,  that  the  plaintiff  was 
.     entitled  to  costs  occasioned  by 
the  cause  having  been  made  a 
.  remaneC  at  the  assizes  next  fol- 
lowing the  terra,  when  the  first 
rule  was  made  absolute  for  a  new 
.    trial.      Giiibiai  and  Another,  Ai- 
tigneei,  v.  Phillips,   T.  9G.i. 

437 
10.  A  creditor  had  obtained  judg- 
ment bv  default  against  his  debtor 
since  the  statute  6  G-  +-  c.  16. 
(,i08.,  and  the  goods  having  been 
seized  by  the  soerifT  before,  yet 
notsold  until  after,  an  act  of  bank- 
rupHjy    was   committed   by    the 
,    ,  debtor,    the   Court    refused   to 
,    compel  the  sheriff  to  pay  over  the 
proceeds  of  the  sale  to  the  as- 
signees of  the  bankrupt.     In  re 
,',,  ,  mthloum,  T;  9G.*.  44* 

.,  j^j.,^  sui^  cwninenced  in  K.  B,  by 
i"  '-■'■--'-  '•--  -"  mtinued  by 
I  med  out  by 

'  Lent  to  im- 

l',  the   same 


PB,fipJlC^  861 

12.  A  defendant,  tiaving  hqpfi  ar< 
rested,  paid  into  Court  the  stM 
Indorsed  on  the  writ,  togeiher 
with  20/.  as  a  security  for  co*ts, 
pursuant  to  the  statute  ^  i  8(7. 4. 
C.7I.  *.  2.     The  Court,    on  the 

.  application  of  the  defendant,  al- 
lowed the  plaintiff  to  take  out  of 
Court  a  given  portion  of  the  sum 
paid  into  Court;  and  unless 'he  . 
consented  to  accqit  thereof  with 
costs,  in  full  discharge  of  the  ac- 
tion, ordered  it  to  be  struck  out 
of  the  declaration,  and  that  the 

Slaintiff  should  not  give  an] 
ence  at  the  trial  as  to  that  sum. 
Hubbard  ■t.  Wilkinson,  r.  9G.4. 
Page  496 

13.  Where  a  Judge's  order  for  tax. 
\aS  an  attorney's  bill  fs  not  ob' 
tamed  until  after  he  has  com. 
menced  an  action  for  the  amount, 
the  defendant  ia  qdI  entitled  to 
the  costs  of  taxation,  ^though 
more  than  one  sixth  is  taken  off 
by  the  Master.  Jay,  Gent,,  Otk, 
Sfc,  V.  Coo*»,  Af.  9  G.  4.        635 

14.  Where  En  an  action  commetKed 
in  the  Palace  Court,  and  after- 
wards removed  into  K.  B.,  the 
plaintiff  recovers  less  than  the 
sum  fhr  which  he  held  the  de- 
fendant to  bail,  the  Court  of  K. 
B.  has  no  power  to  allow  tK«'  de- 
fendant his  costs  under  thesta- 
tute  43  G.  8.  c.  46.  J.  8.  Haruf- 
ley  V.  Levy,  M.  9  G.  4.  Page  637 

15.  An  affidavit  of  debt,  stating  that 
the  defendant  was  indebted  to  the 
plaintiff  as  liquidator  (dulr  ap- 
pointed by  the  law  of  Fyttnce) 
of  an  estate,  is  irregotar'  unless 
it  shew  that  by  the  law  of  France 
a  liquidator  is  entitled  to  sue. 
r«(o«  V.  Jtfon,  A/.  9G.4. :    e$8 

16.  The  defendant  is  hot  entitled 
to  costs  of  a  Judgment  of  non 
pros  obtained  by  reason  «C  the 
plaintiff  having  omitted  to  inter 
the  iMue  D«  rccok^i'aft^'  issue 

■'  'jdined 


fltt        PROSECUTOR. 

.«bAom*atl.  Mickban  ▼.  Bate, 
■■M.»&.*.  i^^6«2 

17'  '■  An  atRdKril  «f  d«bt,  ftir  tnaiuy 
'-paid  fDr'tha  on  and  bene&e  9f 
:tbe  Atttmimse,  i»  irregubir  if  it 
!<pflut-Mbiate  that  M  wnptMat 
'^liii  i«qaee(^  /W^r.  Mn>,  Af. 
9.&4.  SSi 


1%  InaCtlfliW'by  arteioUitbejui^- 
ittttit  Mtkon  to  tne:  eaMign  dar 
'of  tbe  tenn  in  wtrioii  it  is  aignra. 
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'         PRESENTATIOIJ. 

SiM'SlMOlW. 

^BINClfrAl.  AKp  AGtNT. 
-    SW  Trovbr,  *. 

pRIVlLEGfeD  COMMUNICA- 
..,       ,,        TION. 


';' PfelVlTV  OF  ESTATE.  .■ 

':':.  ■'.',..  pROBATpi   ,, 

?"■'/:  ipRodEOEU'i^o.  ■;;■'■ 

y.;.  PROMISSORY  NOTE. 
&^'Blti. bfExoiTANGB.  Stamp.I. 

'■.jpftOMO^iONS. ,  Page  &5a, 

"■  ''  '"  KtOSECtlTOR. 


QUO  WARRANT"©. 
See  Co^raftAYti)^,  S;'d,  4. 

'  •' ■■  S^tii.;-:-- 

&f  JUSTICBS,  2. 

A  rate  in  the  nature  of  a  county- 
rate  may  be  levied  in  BerwicJt- 
upon-Tmeed,  thsA  btiag  a  place 
not  subject  to  the  <;onunfssioo  of 
the  peace  of  any  county  in  Emg' 
land,  and  never  having  cmtn- 
buted  !«'  a  rata'm^da  fbr  any 
county,  although  it  does  not  lie 
withiri  &K  bidy  bf  an'  Ek^uh 
county,  and  although  no  rate  had 
ever  poea  .  l^vie*!,  thare  before ; 
the  corporation  having  defrayed 
■tat.  of taeir  ova  fuada  the  obirgaa 
to  which  the  sums  raised  by  a 
county-rate  are  applicable.  Hex 
V.  The  Justices  of  Siirwidk-upou- 
;Tteted,J^9G.f:  P8g*;327 

RECTOR. 
Wivte a Ptetti' granted  tt»  A^ B'.  iif 

parol,  leave  to  ibflie  a  vault  in  tm 
i.jiarifh. church,  ajod  WA^W  poei'-i 

tain  cbiipBe  there,  and  that  be 
'.  should  have  the  exclusive  use^f 
\  tlie  vault,  and  afleriv^rda,  ^ithaut 
_  tlie  leave  of  A,  1^,  i>pepe^  '^e 

.  vault  and  buried  another  pe^sen 
,  ihcre:  Held,  tl^at ngacUo^  w^d 
..be  maintaiacd  ^aeinst  iuni:4(V^.{so 

doing;  for  tliat  if  the  i[ep^f  ^ 
.  powef  togmrtt^eei,^;^H^;uw 
.  of  a  vault,  he  could  )!i(ii(|(ftj^tjpy 
.  parol. 

*  Semble,' 
.  ^rant  a.  v^i 

enjy  leave 

MTtlcular 
.  Whittk^,  C 

i-."  ...i"       .J  ..)i;.'A  .v,t\i^Aa 

luov-  .L-i  iL.^jiiijalo  Ti^di  aBSEJi 


iinr. 


-^ 


Ml 


bribg|aiiaSaMme&oAss<ndT21&9ffii- 

joti  ji'i^ii.i  14. -u  ..'  t    ..'-  }' iPajgasSd 

1  that  about'  Cwqaty^/oisv  jreBrii  tago 
'  vtiileCa«odivedjn«D^\froai  tke.pa- 
-uvilah  aito6#8  sC^  i&rta  fkit.irehBOD 
4 1  te^  ajipren  tMle» « Had  '\4uit  fke  ^c- 
riroglQr  jput'^iaa  mmt ;-  that>  thid 
imdmntmie  «tei8igiM«l  br.  be^^lhe 
ij>|MHipiervtthe'«iuiBtiar,jaad  {ly  a  svit- 
4)1n«■a4Jthat8he  g«]^a  it<o  the  itfife 
u)  of:  ti|t  iBianktst-gardancr^t.  wte ;  at- 
-iMndbed  theinirlLst of >&;  tatdke 
<  iitavtWoteradec9  Q4^the  ;|iariab  of 
'c.  '8, ;  thab  thfe  itairfcet^^aitleittrvaDd 
><'iiis3tifei)vdietbocib  d6adtrtfa¥4al£i 
-^J4eb  ba«|ig:8iifiih(ed  Ittnhuikaiid ; 
i<«4bafc:ah9  -didinatuknimiiirbtliker 
x.'tbsi  iBaf^Ifett-gardcnedfl-frtafeiliad 
^jJsfH.aayifdtt^)  haith^d  l^ordi^at 
f^iflhihi  faadJ)  £fidenee  .'liRaa  »0en 
•^.i^veiDiliat^acBrQii'liml  bccn^nade 
T^^:fhe-lplU^tfLda•tt  df  ti&cfi>r;the 
t  r '  kideatiirttv  'and '  tfaat^  iit  couid  not 
Vbr.vibisiid*:  Held;  that  ^  it.iras 
.1  ttievddfy  pf'AbaQVeniaacA,^  i£ftbe 
4  .^denture  had  come  into  their 
,/l{iDnca^Qit^ift»  cdepo^i'itifin/%tb# 
^.'i^anah  ucheaWtiha  -ptcaamplioD 
.  iHVf8f>thai  iiiwaa  loat^ir  ^tatrufwd ; 
«^^Md!d)  /Uierc^ioDai  i>tilat  I'^setonifeuy 
K>  T^ideftcd  ^or  4lie> '  Jnteaamiwi'  ^nd 

Iju'eanf  etita  ii«r !  the  >  (iodantura  ^ii 
("JadibiaibleA.i  »i2ar  jr^..'Xte  j«l&a- 

fr)  jAai  uMkBtutev^  4]f:;«]i^afe:jan  «p- 
ii'praotioatj  ^^tes  bmind  foi  ianren 
-J  9BCkR'a»(io  ifteme  ud*.^  fiav  Ckcfirst 
ii  j£Au0<y)eac8,<aiid  hia.oKn^father.for 
u  iheiaaliiiireer  t«  laarn  itvor>dif- 
•  ufitfanttnadesi  ia  &iialidiAd««l«re, 
//lafidpaqfiHros  oflly.«naiitt^Bn{K  jB^j; 

or»&4k.i-  :w         .247 

6y:Tfa«|Btat.  fi&Q.lft.  rw4fr  «^  mtdcea 

e ;  «iid:aU[  iddeatflfieft whaecbjr  «hil- 

o(idraa<andar^ight  yaafa  of 'age^re 
>i.iiaaD«tl  idppaeiltttarivtoj^  dteaey 
•iiavaepte^i  a^diHuseOdamMl-^an 


M 


I     .V 


0  ctentorsi't^QrfiiMffeefifiMr  thiMhe 

vintaodfld  eflprtelicq  nhooW  to^e 

•eiieitnL.filqtile^j  XbD^tMMMlce 

tb6b  ailplifldfto4hop*i«li)i<tfliMrs, 

;  -rhi^  il^reed^  tA}  giVI^  K^k9)4te.on 
the  execution  of  the  indehtare^ 
for  the  purpose  of  buying  clothea, 
iHiich  .th«^  -dld^'  JMSSdUrg^ 
Held,  that  the- money  paid  by 
the  parish  officers  was  an  expense 
ittcxirred  tf  r^s6i^  df  rfftTWHfc* 

'\ '  turt  of  kppietttheMn,  #M)lrilthe 

'  ^eatimfe  bf  tHfe"5tfi&nR««»«9. 

'  *:  1 T.,  and,  A'^r^bt^;  tfilat  ^^n- 
•tf^mnre  r^quliW^  fliif -ftkiWit^  of 

'-''KatihintiqfMhttiihtSi  «f:*W4. 

g?THe-  statute  56'(9.JPJ'y.h«fe« 2. 

Wctk/tbitt  in  niV  cafte^^^mbre 
'  thei:eM^be6r^8^1ffi»»diA#of 
'htismefitf  if/the  persm^'te'^Mbm 
^  anf  cWId  sliaft  M  i>6utfd;''%Ml 

be  within  a  different  county  from 

^/ifitUo^ifhK^ 

the  officers  whereof  such  child 
n  lAJttH'bd  bMMdialnkii'lMiaiimleA, 
'>iiHd  id^  M^tAmetammhrnm^e 
)  ^  jUltlct^bf  ttt«  f«lld^4b»  tlHP^ia- 
^  4Het'^«r  :»iaM^ifl^ii|'iwliific^e 
•'  plaeik  by  ihcKoflibers^ictetioMch 
v^  «h»d '  ^sfak^  |>v  ^bmMi  aMIa be 
'    iituated,  and  who  shall  sign  the 

allowance  of  the  indenture  bv 
«     which  -such  chi]4  ^hall  -^^^yVv 

shall  not  have  Jurjdaictron;  emy 

indenture  by  wmch  such  child 
.  cbAU:!!^  hpiiladfsliftlil  A%^lHw 

•  fK»Qe:  te  .-tbf  itfOPiM^itfkdiilrict 

.'  '«'Min,.lrMldi  }lhfH3M|IP«dbya»he 

.  I  hftfcc|iiiidithiJbfa^itoiiifdii<(i  by 

>i«e>iiiitiMi  «C]tfiftpMM)taithe 
o:  llwipSMsbiVJMfli^Mli.^iMreia 

.lllV^ao^nrc : 


w: 


'^idl^rg/'1Md»/tl»g  hi  wdt  case 

^*  VhT'lbuir  distinct  tpdtsoniii  two  of 
'W^na^&mg^itmkstB  oftte  coanty 
'^^fitMii'#Men  ittm  apprentio*  m  to 
^'M  boQfid}  Mi  '|li«  -ether  two 
'*  MmpMMm  of  thecoimrriiito 
««'«l>Mdlllefii•co'b•boui^l^  i^M^v. 
(1*  S%tfOfi^  itfi  9G^4i    '  Plife  r74 


J  • 


SSTfLBMENT  —  iy  Emautipa- 


'i  i> . 


A  pAupei^  while  he  wae  under  age, 

.    quitted  h^  paren^f  and  went  to 

,.  eea*  •enrtogfoaieticoes  in  a  kiog't 

ship,  ml  o(htf  timet  In  trading 

Teaaeby  and  remained  in  such  ser- 

,  vice*  and  so  separated  from  his 

;  fathef'/l  fiimilyv  when  he  itttaioed 

ge   age  of  twenty-one  years: 
eldfl  thai  he  irai^  th/en  epuinci* 
..  pate4»  4|ad  that  bis  settlemeni;  did 
Dot  afterwards  shift  with  that  of 
.bjs  fisher i,.  Re^V'T^  Inhahii* 

.    ..' 
SETTLBMENT  ^  2^  JEf^ofel 


A«Mn  lif ik)g  i»  pwriab  ii.  midair  a 
:  ^  ceBtiBaaf  froos  parisb  B*  Mmot 
-  gmn  a^^attteseiii  in  tb#  fimier 

Cish>4>jr  .purchaaiag  an  cnhto 

SEtTt£MEKT— 5^  Hiring  and 

.;  ,.;  .    .;   ;,, Service,   , 

4;^W1Me»it  waa^flMba  MeMioa  of 
'^t'liMiaittUraesslMswhcMMir  ihtere 
^-  ^Naa^birtag^attdaatfvlaa (bra  fear 
£).i4n/|li#a^]^lliiat  jMiWi,  and  the 

^^''(ifesatbhiMMUfiMiMid  che-ovder  of 
Y(iMBafM>sUlbj«^folbe«piai«a  of 
<j'ij|MiiG)EMMKda>iik>-a  aaitlaasrtu  fee- 
ii  ^  iib)|  gliliM  tlfiBMli^hlttof  and  ser- 
All  i'i4Se^i||yii>ilisk4M»anmaitM  to 
oi  btiAiiaiai^iM^iiilkas'ai^ies- 
:  svidHToL.  VIU, 


sioaii  that  Aere<«Hw»lliriB£iflnd 
.-'  service  for  a  year  in  thatfteish, 

-  'and  that  such  finding  ought  not 
to  be  dissmrbad  by  ^  Coiltf,  JT 
then  were  any  promisarito^  war- 
rant it.  Bex  V.  TO^inkabUknii 
a/  SL  Anthvur  the  Gnat,  Cbm- 
Sridg0^Jli.9G.^         Flaga<64 

&'  Wh&re  she  ooarftof  quarter  aes- 

<  sessions  havefouady  open  a  •ease 
stated)  (that  there  was  no  nnafal 

>  JHciag,  shis  Court  will  not  disturb 
tbear  decision  if  tbana  appear  to 
have  been'  any-preadses>  t».wnr- 

:  rant  it.  jRas  ▼»  The  InkaUtants 
ffRoditim,  M.9Gi4^    ^    668 

Si  where  the  oonet  of  quarter  aes- 
sistts  have,  from  faeta  pvo^d  be- 
Amo  tham,  drawn  she  coacUion 
that  there  mm  an.  im^toed  hiifing 
for 'a  year»  this  Coort'aall  aot, 
opOB^a'Cata  sent  to  tbani  by^e 
'  sessions  stating  these  facta,  dis- 
turb that  deeisioD,  ff  th^redppear 
any  pcemiscs  whataves  fee  warmnt 
it.  Rer  r.  The  InhahiMhH  of 
St. Martm^ LtiMter^  fiL&Oi^. 
".:  *■    .    >:  674 

4;  AhiriKat  so  much  per -we^k, 

..a  mottin  adges  "Oi^.a  month's 

.  ■  WBi  niug, '  tai  a^  liiriog?  for  a  year. 

'  JUgT,'Si.jlkdMm%  M  Perimret 
9Fmv&H99Mre,  Af  .  9  GL  4.     679 

&  Byan  aet'of  parliament  paned 
for  draining  certain  len  -lands» 
50QD  acres  of  the  said  fen  lands 
were  vested  in  certain  trustees  as 

-  a  racompence  to  the  smdertakera; 
and  is  waa  enacted,  that  all  the 
inbdbitwits  that  mif^t  bcF  there- 
after upon  any  part  of  the  land 
ao  aNotted  ta  the  trustees,  and 
wara  not  aWe  to  maintain  tham- 
selvaa,  shaald  be  maiBtMined/4>y 
tba  said  tniscees^  thtiti  heirs,  drc. 
and  never  become  chargeable  to 
all  ar  aay^  af  the  faspactivd 
partsbaa  wherein  anch  iahabitanu 
sboald  reside;  HcUI«-  thaa  khe 
laads  so  vested  in  the  traaiies 
weva .aca  thBteby^iaads^'jestoi- 

3  K  parochial. 
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parophialy  .and.  that  a  p^rtVt ,  by 
'  riiHt^'Imd  iter^e  in  those  landis, . 

^    gft}h^  asettl^medt  either  in  the  . 

^'  ;'parWi  where  that  part  of  the 

'  \illdt^  lands  where  the  service 
wotf  pl^fortned  was  situate,  or  in 

'  the  '  Plotted  lands  themselvesy 
which,  for  this  purpose,  were  to 
be  consldi^^d  ati '  incorporated 
district.    Rex  v.  The  Inhabitants 

'   ofCfuttJand^  M.  9(7.  4. 

i  Pageril 


I  '. 


^£ttitM£NT  ^iy  Marriage. 

W^ei*e'  tlfe  inaitnige  of  a  female 
'  fifattt>er  is  (yrou^t  about  by  the 
-^'fVtod'df  pariferh  ofBterg,^hat  does 
^  'rtdt'frrevent  her  fVom  acquiring  a 
^  sHHe^^t  by  marriage  m  tne 
'hasbihd^^  pLt\a\,  Rex  y.  The 
^^I^idbHihHg  of  Sirmhgham,  E. 


<»€?.*. 
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!S£TXLBMENT^^  Paj^mmd 

•iiii  ••! ,  :•  ' ■  -i^^Hatei^' '.'- ''  '  '    *' 

A  ji^rty  ddes'  hot.  ^ilh  'any  settle- 
'-'Yiii^nt  by  reisob  of  hl^  'having 
'"^HkHii  il^ktisei  to  and  jpaid  the 
J  watdi-fatfe  in  lhe"city qiJCondgn. 

.  -  Aex  y.  The  Inhabitant^  of  Chinst 
■•rthiikh\t^Hion;M.  dG.4:  '660 

rJREJTTWMENTr-:-  4y  ««fi^ 

Rilfief  gi>feh  Co  k  paupf^r  while  he 
'^'ti  ^•^^dhijj  our  of  thd  relieving 
•|«rrlih*,^'  rs  primd  flicie  evidence 
-tif^'a  i^et^ettient  in  that  parish, 
"HHd^^Id&nce  bf  one  instance  in 
-Hi^iftlt  t'felref  was  so  given,  was 
•hteldto  be  sufficient  to  warrant  a 
^flhdmg  by  the  sessions  that  the 
'batipet^ftras  tettied  iu  the  reliev- 
^ing  (^ari^h,  although  upon  a 
ke^ond-  applrcation  relfer  bad 
Tj^6h'tfefli*td.  Rex  V.  The  Inha- 
^VMlLt  dfE<hinsione,  M:  9  (?.  4. 

'■■    •  "  •         ■    m 
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SETTLEMBNT  ^  £y  ^mUti^a 

K  Since  the. statute  6  G,i.  c..57- 
in  o^der  to  gau^  a  settlement; by 
settling  upon  a  tenement,  the  re- 
served rent  for  .o(ie  iirhole  year 
(whatever  be  its  amount)  must 
be  pkid.  Rex  v.  The  Inhabitants 
ofA$hley  Hail,  JB.  9  G.  4. 

Page  27 
2.  The  5d  G.  3.  c.  50.  requires,  inter 
alia,  that  in  order  to  acquire  a 
settlement  by  the  renting  of  a 
tenement^ '  it'  shall  consist  of  a 
separate  and  distinct  dwelling- 
house  6r  buifding,  or  of  land,  or 
of  both,  bond  fide  hired  at  and 
for  '10/«'a  jrear  at  the  least,  for 
the  term  of  one  whole  year,  and 
that  such  hbus^  or  biiiiding  shall 
be  lield  and  the  tand  occupied 
fbr  the  term  of  one  whole  year^ 

'  Held*  that  a  settlement  was  gain- 

'  ed  by  a  pauper  hiring  and  hold- 
ing for  one  year  ja  oistinct  aiid 
separate  dwelling-Kouse,  although 
part  of  the  house  was  W  to^m 
und6r-tenant.     Rex  v..  The  Inna' 

'  Vitahii  of  Great  Botton^  ^.  9  &  4. 

i.  A  pflflperi  OB  the  6th  of  April 

182S,  hired  a  house  for  a  year, 

-  sit'tfre  tent  of  12/.  p^r  ^num^  m 

the  parisli  of  A.     In  January 

>     1B24,  he  became  chargejable  to 

that  parish,  kfad  was,  by  an  order 

bf  justtc(^8,  removed  to  ^the  pariah 

of  "A.     ^'here.  was   no    appefd 

against  the' order  of  removal. 

;    The  pauper  returned  on  the  saos^ 

.  ^y  lains  hduae  W  th^  ^JiUf  ^> 

<    ^.,  and  contiiMu^^to  occupy  it 

untif  tJ[^ei^xpi^9i^,of;,^^.$seWv 

for,  wh;cb,  ^^|had.,hirRd«,il».Mf4 

:    paid  thei  r^n t  f(^^  \v^  yew^  >H4M^ 

.  .held  the  Jmi^«..  toSia.jiflv^jjf^ 
.    paid.^^e^r^pt  Igf.f^af.  Bgriofl^ff^i 
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the  requisites  of  the  statute 
SS^&5.  ^»50%  ltd hteh  cbtn^d 
with,  and  that  he  gained  a  settle- 


Page  100 
^.  Since  the  5^  &  3.  c.  50.,  a  settle- 
ment ngay  be  gaiped  .bjf  a  re- 
''   sidence'  of  forty  >day8  7*^    the 
.,  pari$|;i,  'provided  the  'party  com- 
'   ply  with  the  conditions  uientioped 
in    that    act.      And,    therefore, 
where  a  pauper  since  Chat  statute 
*   laired  land  for  a  year,  at  the  siim 
^   of  10^.,  and  paid  th^t  rent»  and 
'  occupied  the  land  for  the  whole 
yiear,  but  resided  only  forty  days 
;    m  the  parish,  and  not  upon  iiie 
land)  it  was  held  that'  he  gained 
?  a  settlement.     Rex  v.  T/ic  JnAo' 
]  bitarUs  of  Wainfleet^  All  ^airUs% 

:  E..9GX     .''■"'      :       .    ^ 
5.  Upon  tl^e  trial  of  ^n, appeal,. ^e 

'appellant  having  provea  thai  the 

?aqper  occupljed  a  (encn^ent  of 
Oil  per  annum^  and  paid  rent 
for  the  same,  the  responidents, 
in  ord«r  to  shew  that  the  pauper 
'  /wa$  not  the  sole  tenant,  attejnpted 
.  to  prove  by  parol  that  the  pre- 
V  kn^es.  were  let  to  the.paup^  pd 
^  two  other  person^;  bu^, the  wit- 
ness on  cross-examination li^vipg 
'Stated  that  the  letUng^was  l^y  a 
written  instrument^  it  was  Ijiejd 
**  thdt  It  could  be  proved  only  by 
the  production    of  that  ipstru- 
ment.    Rex  v.  The  JfAaiitafUs 
'ofna\»dm,%^G.4s,    /     708 


SHEKIFF. 

^  hands  aod.seai^.o/^tl^e gi^^es, 

.  ;to,  such  an  office^  with  fp^  if^i^ual 

salary  annexe*)  to  JLtjVeijwr^  a 

stamp  of  ^.    Bex,  y.,  Ilj^  In^ 

AabitanU  qfX^eta^  Mf  9  G.4-,  ! 
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S£T:XI«£M£NT  nrr;^  $mdng  Mn 

J&t  t^MAni^  c/i^tH^Yi,'  elected  add 
Uj^olntl^d  uhdei^'the  ^dviiiqa  of 
.»^«fa»fute  5&6^;S'.'c'.'I^:  at  an 
^maiM'^ekx^miCt-y  i^irgi^na 
^Wttl^Wfetit' bV'scJfvfttk 's^jch  an 
»bffi<JdJTdtJ  i'^^kAif}  'V\xt"tti&  aji- 
|il^intment  in  writing,  under  the 


1.  In  Marpfi,  tl^   theia  sheriff  of 

,  London  seized  the  goods  of  a 

debtor  by  virtue  of  a  fieri  facias. 

An  officer  was  put  into  possession 

^f  the'^ooijkr,  i>at'the^^(^MK»^ 

creditor  .directed  the  sheriff,  ^d^ 

to  self,  and  the  debtor  cqp^wffid 

to  have  the  controul  of>hif  goods 

until  Jipvei^ber^ .  whctQ    fui)Hl)er 

executiou  creditor  ^^  ^Q^t(,  a 

fieri  facias,  dirept^  it^  >tlie  ^tfc- 

ceedingsh^^  of  ZoB^^f  Hi^d, 

\ ,  that  the  latter  wefe  bound  tp  l^y 

under  this    second  fieri   facias, 

and  that  it  was  their  duty,  when 

i'h 


f^upd-tBe^  6tBkdrW  Hie 
former  sheriffm^^ssion,  to  en- 
'  quire  into  |ih9  fects,,^f^d,if;they^ 
i  had  .done  so  they  wojifl^  h^e 
;  ^learnt  that  the  first  executi^i^^ 
■     fraudulent,    iow^.  y,  J^roWjsr, 

2*  Whpro^^  credFtor  pbtp^t^j^d^ 
;  '  ment  by  nil  dicit  against  a  trader^ 
and  thereupon  issued  a  fi.  fa., 
uhde»4rhi^hthfe  iheritt^iiSi'i^e 
;  ^gooda  ptUie  trader,  .yirha  nf)}^^, 
wards  and  pefore  .the  .goods,  ^^e 
sold  committed  an  ac^  of  b^^- 
rupt<^,  upon  wl)icff  fav^omnil^- 
sion  issued  ax^d  he  wa«. duly  de- 
clared a  bankrupt,  of,  wh|di,t^ 
sher(^  had  notice^,  but  nevei^/f- 
less  sold  tlie  i^oods  and  paid  pynr 
the  proceeds  to   th^  executipm 

'  creditor:  Held,  that. t)^  was. i]f4^ 
justified  in  paying  qv^r  ti;^,^o- 
ney^  and  was  liable  fq  bcjsi^^^/fir 
it  ;^ .  the  ^spig^eea  Vwa^^ 
foi;  money  had  and  received. 

Qtaere,  Whether  the  sheriff  was 

justified  in  selling  the  goods  afber 

3  K  2  notice 
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•*''^  iitlfliie'of  A*  b^nknlplcy?  Not^ 
'"'"'Wiind  Others,  A^igHees,  v. Buck, 

^:  A  creditor  had  obtained  jddg- 
I    '  ment  by  ddkuk  agdf nst  his  debtor 
;'  'since  ih€  statute  eG.+.'c.  16. 
s:\OS.;  and  the  goods  hurfn^been 
Seized  b^r  the  sheriff,  but  nbt  Bold 
'  uniil  aftfer  art  act  of  bafnkrujJtcy 
^s^.cfoMmftted  by  the  d^tor, 
the  Court  refused  to  compel  the 
aheriff  to  pay  over  the  proceeds 
'  of  thcf  sale  to  the  assigned  of  the 
'     banlropt, '  Ih  re  IVashboume,  T^ 
'      9  G.  4.  444 

\  4.  A  fieri  facias  fstoed  agahnt  th^  ' 
*      goods  of  A*    The  goods  wer0 
\\   seieed  bjr  the  baiKff;  th(^  cxecu|. 
tion  creditor  authorized  the  bai^  ' 
liff  to  quit  possession,  the  debtor 
' '     toiisenung  that  he  might  fettim 
'^'''  it  any  time  and  seH  the  goods. 
'       The  baiKif  acpordingly  gave  up 
possession,  and  at  the  end  of  some 
'  ;(nonths  returned^  ttnd  notice  qf 
tale  vras  given,    Befbre  tfa^  sale 
another  neri  fkdas  issued  at  the 
suit  of  a  second  creditor.    To 
that  JMT^it  the  b1iedff>  returned 
nulla  bona.     The  second  creditdr  ' 
brought  an  action  for  a  false  rt- 
turn,  and  recovered  the  value  ^ 
the  d^tor's  goods  against  the 
.    aheriff*    Theaberifff  hiding,  pre- 
viously p«id  •  the  value  of  such 
ffoods  to  the  creditor  under  the 
first  fi.  fi»^  (^r^ught  an  action  to. 
recover  from  him  that  money: 
Heldy  that  he  w«s  entitled  to 
recover  the  same  unless  it  were 
shewn  by  the  dcAndant  that  at 
the  ^e  ^hen  the  sheriflF  made 
the  payment  he  was  acquainted 
.  ^  with  ,the  fact  of  the  misconduct 
'  of  his  ofBeef;  and  that,  as  between 
the.  sheriff  ap4  the  execution 
creditor,  the  act  of  the  bailiff 
jv^.pot  to  1^  9ansidered  the  act 
of  the  sheriff,  so  as  to  fix  the 
latttr.wkh  the  hnmrledge  of  the 
^  I  .^jfiisconductofhisofiicer.  Croivefer 


and  Anoiher  v.  lA>f^f  Chtd*  One, 
Sfc,  M.  9  ff^inf  I  -,       Page  598 

..   ..SHiPrDWNEBr"'/;,"' 

'    dceCitAftTER-T»ji*yyr  "I 
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where  b  party  waa  preaeotell^  a 
rectory  in  consideration  of  his 
having  g{Ven  a  bond  to  Ifenj^  in 
fttvour  o^  a  partJciilar  person  at 
the  request  of  the  (>atrbn,  and 
was  instituted  and  inducted,  and 
such  bond  irts  helc)  to  be  Toid 
on  the  ground  that  it  was  rimo- 
pSatffT,  and  the  kii^  then  pre- 
sented A.  Spf  and  he  was  Inid- 
tuted  and  inducted:  Held,  that 
he  might  maintain  ejeetmcttt  for 
the  rectory  agamst  ^e  person 
who  had 'been  simornftdti^  [we- 
iented.  Doe  (ni  the  derSf^  d[ 
Watton,  CUtk^  ^.  itetOket^,  E. 

9G.4.  25 

•  '  .    f 

SPEAKER'S  CppTinCATE. 

'  ■       •    ■         ■••■>-■.-../ 
SPECIAL  VERDICT; 

I  •  .  .  ^  . 


*  •  ^ 


STAKJBHOLDfiB^ 

Whei'e  A.  and  A.  StfbtSM  ^mej 
in  the  hands  of  a  staket^older.  to 
abide  the  eVent  ^-  w  •voaqig* 
match  between  'Abmi  aM  after 
the  battle  i<.  eMiii«d  th&whole 
sum  from  the  8tUbeh<>]dMi>y  and 
'  threfiteneff  b^  wittr  '^  "^on  if 
he  paid  it  ov^f^'tc^'R^^mch  be 
ne<rerthete»'a<(,  W^tffectioo 
of  the  uikiph-^  h  ^^i^Wat  ll.  waa 
entHled  t6  r^tmtt  mU^lSm  bia 
own  ^\e,'a^''timbjf'm^  9Dd 
reb^t^dto'M^Wi^  'HUMmr. 

STAMP. 


t   . 


-.1' 


•  \ 


TREBLBfl^jj^HAGES.    ^ 

^i&  was  aa  agrceniQUtk  to  become 
teoaa^,  and  require^  a .  ^tamp  : 
Held^  secpn^^  tl\at  t^e  d^feiid- 
j  aat .  pot  Wuig  r  raqfiv^i  .po^ses- 
I  sion^of  the p];efpf9e$  ijiroipi  C«,aDd 
jP,  miglu,  q^putfQ  l^heir  jtit^».  and 
jthat  tbf  leaaejnpt.fc^jbg  .proved 
^.  )^kvf  been  «ijrr^j%irefl^.wag 
an  ^naiKer.tb  iihQ  i^Q,jL'Cor;nish 


I.  • 


1.^  n 


^'       STAMP. 

L  A  pronjijsorg-note  for  11/.,  pay- 
able to' J^B.bb*  demand,  is  a 
proi9i9«Ary-:<Mte  payd))!^.^  bearer  | 
OD  demand  within  the  meaning 
of  the  55G.S.  c.l84.,  and  re* 
quires  a  stamp  of  two  shillings. 

I' ^    ,..        ....  ,    P9ge7 

I.?r..4.vitwas  called  to  prove,  the  ;5^.^WoiUie,i»ei9bi?rftpC,a.jnw^ 
u  r/WJ^ipt  of  .a  sum . of  popney^.  wai  ^ ..  ^nsttrance^cliA  all  i^x^^ted  the 
.,.  8bew;i>,4Ui  acknow}e^ment of  th^  .  wwpcJw^Qf  a^r^fgr,,.«reverally 
j, . .  rfo^t  q£  aoch  mone^  f^^S!?^  ^S  .  >  authorizing  the  persons  .^)i?rein 
j[/ .  liixQself ;  and,  op  seemgati  said  .  .  ^ao^  tp.sigip  jjie  cl^b.  pplioies 
.^ .  .|i)a^  be,had  no  doubt  he  had  re«-  ,  {oiiti^m ;. .^eld^^  thfU  i^  i:e,<}uired 
.  .  rCfivied  it,  altJioiKb  be  had  ni     .,  ^pQJy  pne{.$t3»Ph''  Mkp  flV^  An- 

recoUeqtiop  of  toe  fact;  }le\6^   ^  ,  aiher^494igfkef^f.y^piQrr^oM9M. 
j^     tbatdiis  was  sufficient  parol  evii-  ] ,.  ^G^^. .  .  ...  . .  m    565 

,  . .  4fence  of  fbe  payment  of  the 

moncf  ,  and  that .  the  written  acj- 

kiiQ^wXa^i^ent.  bloving  beefi.usefl 

to  n^fre^  the  paomory  of  fi  wit- 

n^^Si  aipdoot  as  evidence  pf  the 

payment,  •  did  not  require ,  anjjr 

stamp.  Maugham  v.  Hubbard  and 

,JB;obi9^9^^4^ignec^f  fi*  9  C*.*.  1* 
S.  An  indienture  by  whidh  an  ap-; 
preolice  was   bOUad' for  seven   . 
years,  to  serve  A.  B.  for  the  first.  I 
fonr  yearsi  and.  bis  «wn  father 
for  the  last  three,  to  learn  two. 
diffahent'  tnades,  h  a  valid    in- 
denture, and  requires  only  oAe 
htaOA^tkilMg  v;   The  /»?-{< 
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^\A'  ^^^^mp^otv^^^f^  under. 
,.,,,.  ^indfjntifrepf  J^ap^.g^ted  by 

mM  ^^fh  aha/?fi»Wt>^i»<>.»^!?«>«A  <^^^  of 
;iML  tfrf.:^i|ift,.oC.,Cbw<?eTr  ^g«ost 
h  ivn^k^^*.  A^w.wwd  the 
Oil  d^frWovQpgjnftwPfinl :  "  thereby 
no:toMtPWtW>WQ?W  tb?  tenant  to 
feiiw  .vft/if|f»c^.j&4  ^m^W.^e  ^ejues- 

b/iK  WM"f^fff#>'*i>«?Vfi4.'«>.  we  sai^ . 
.V  'ito\S\*>«V*  Clw?^WynWft.^*^vd  Ijhe 
joj^v    same  for^iip|[\>tiq[ie  ,^d  fi^  8«c^ 
conditions    as    mtfy    be    sub$e 


^*  gri^eiappoiptroeftt  ip  ifritjpg.pndcr 
,the.h^n4#,ap94.s§als.  of.twa  jus- 
;tice8,.  to,,U^  p%p..of  jw^pstant 
oNerseer^  w^tb  an  ,ftp;aii|iA  Aalary 
flkflQ/^, annexed  tp..kj.jci?iiwes  a 
&t«pp„pC  ^.  /Z^oj  y-  X^i^  Jnha' 
Umtiiqf.iij^,  ^„ aO,*-,,.  655 

.  •   ■  '    I  "'■'  /      •  •    t     ;  ,-     i.      ?'»      1  ■•  I 

\'  '  &<?  A?PEA't;'^.   ■'*, 


.«  Ill* 


...»       "♦ 


.    AUMMON& 
'See  CoMltfissifotr^bs  drBAMK- 

♦      ,  .'.•♦*.^^«« 

gURVEYOft! 
iS5*^  ArpiiAt,  y. 


r..  I  « 


'\  <      *< 


TENANTS  IN  OOJktMPN. 

She  Part^  WkLLv'^ 


^Tmu^^ 


l}l   r.' 


tf 


'A    i  <  .  >■ 


!.     •(' 


.     i    See  OvEB^feElie,  K 

1.  ^e  common  user  'of  a  wall 
sepai^atiDg  adjoining  lands  be- 
longing to  different  owners,  is 

^  primSL  facie  evidence    that  the 

wall,  and  the  land  on  which  it 

'  stabdsy  belong  to  the  owners  of 

'  those  adjoining  laqdA  as  tenapts 

in  common.  ,,    ,  .  , 

Where  siich  an  i^ncipnc  wall 

•  yias  pulled  jlown  by  one,  pf  the 

'  two  tenants  in  commonu  with  l^e 

hitention  df  rebuilding  tl)e  samiie, 

'  ^d  a  new'  wall  wa?/  built  pf 

r eater  height  than  th6  old  one, 
was  held  tfiat  tljls  was  jpt 
'such  a  total  de8tn:^ction  Qf'the 
'  ira)l  as  to  entitle  one  of  the  two 
tenintd  in  common  to  mamUun 
'  trespaiss  against  the  9ther.  Cyi^t 
^uPorii:r,£.9Q.4s\  Page  257 

2.  The  Stat.  8  H.  6,  c.  9.  s.  6.,  which 
giyes  treble  damages  to  th'ei painty 
pief^ei  Py  a 'forcible  ^otry  ana 
expulsion,  appUps  only  to  persons 
hav&ig  t|ie  freehold;  fpr  tberi^- 
medy  1^  given  against  fhe  dis- 
seUor.    .Qole'anaVM^  v^  Eagkt 

3.  iVespasd  for  mesne  pronts.  Flea, 
a  judgment  recovered  by  defend- 
ant in  1822:^g^»«4- I/an  elegit 
sued  out  thereon ;  an  inquisition . 
ftdA^'WhttftebY  it  was  found  that'* 
A.f  at  the  time  wfien  the  judg- 
ment was  recoveredf  was  seised 
fv  .1^  6^(  (fQ(;er-  0lm)  ,t)ie  m»-j 
mises  mentioned  in  the  declar- 
^ktioi^faid^at  the  Mieriff  ddhF^iisd 
those  premises  to  the  defendant. 
Replication,  that  in  1820,  A.  by 
iidfehtuJde  ^at^dSaei  '  and  aold, 
inter  ali9»^  the  premise  imenlyoped 
in  the  decWation  to  the  plaifitit^ 
that  he  eatered  and  c6;itu»ied  i^ 
possession  until  tbe  cpmmiuii|g 
9ftKe  Ireapasses.  .The  defewv 
^ni  j^Jj^y  e^'  oyer .  P?  tb^  »n4eqtui;« « 


ai^^  Xt  ,»J)erj^*  upBpar^  ^for 
the  purpose  pC  seppringfja||>,#n- 
nuity  to  J5,,  ,A*  in.  I8.19ipy^.wn- 

veyed  the  prpipi^siuitbei]!}©- 

'.  claration  mentioned    tp.  B.,ior 

^  100   years^.,  and    tb^t    ?4bJ«ct 

thereto,   he  cpnyeyed  tbem.tto 

the  plafntiiT  for  better  .^eouring 

a^second  annuity  gran^d  bf  4be 

deeAr    tfpoz^    aeqit|rrer«  ip .  J^e 

'  repiicatioby .  ih(B  r^plicatiaa  pfi» 

held  to  be  gpo4>  iuasmucb  a^i  it 

\  shjewed  t^at  the  plaii;itiff  w«b  in 

,  possessipi^at  the  tijDqe^wb6fi.tlie 

trespass  was  coouxiitt^;  tha|^^4l. 

had  up  interest  in  the  pcemises 

at  the  tim^  when  the  judgmept 

was  obtain^cl  against  hka,;  that 

,  ^he  defendant  consequently  could 

'  derive  lio  tlt^p  jfrpi^  ^m^  and 

wa*  a  WTOi|g4oer»,    Cha^i^,\y. 

J^ari^r  niid  Another^  T^  ^.G^Ae^^ 

^  ,  \  P9«a^3 

TRIAL  AT  BAR.         * 


>      I 


Wh^e  the  erpwift  U  iatetiestod^  ihe 
t    AstlorneyTGeaeral  may^  as  a  mat- 
ter qfrighi;)  dsmaad  actri^atinur. 


TROVER,    f 


'.  4  •    ',  ; 


jSeeBANKRUPT,4.7*  EviDBNCB,24w 

\.  In  trover  Cor,  a  drntlfat"  claimed 

I    by  the  plaintiff  as  vendee  of  an 

executor,  the.iiri^l  i^  W>^  evidence 

of  the  title  of  the  executor.    The 

probate  mustii&p^bduc^d.   Pin* 

ney  v.  Pinney,  T.  9  G.  4.        335 

2.  A.  and  Cflv  as  brokers  far  B^ 

sold  goods  th^'  in  lAieli^  pM- 

sessiou  to  d  wbicb  wete  pfidi 

for  by  «  bill  dcawa  by'£{  and 

accepUd  by  Dn  .Cuordtfi^iili 

and  ,Co^  .^  keep-  ihei  gbada  id 

their  {hands,,  Mdi  aeM  ikemnif 

:  th«|r «puUii^A#:oeiaaiiDr{pbafiiti 

BeUMT^  theibill<h€«fina  fi«^iiia 

(;>for:9^Gv^aty\6?r  AstbiU^jwhsed^ 

upon 


VENDOR  ANb  VENDEE.  WELSH  JUDidAtukt  ACT.  871 


\ip6fi  iit'  gave  tlieni  an  order  to 
>^lt}i6  goods  and  apply  the  pro- 
ceeds iti  payment  of  tne  bill.  C 
iafteHrak^Sy  and  before  the  goods 
Were  8t>M»  became  bankrupt;  ,A. 
aod  Co/  handed  over  the  goods 
*t6\B.  at  his  request^  but. he 
afterwards  returned  them;  and 
Hfter  they  were  returned,  Cs 
Assignees,  having  made  a  demand 
<*f  the  goodi>  brought  trover : 
H^eld,  that  they  could  not  mam- 
taki  it;  for  that  after  the  order 
given  by  C.  to  A,  and  Co.  to  sell 
the  goods,  and  apply  the  prp- 
ceeds  in  payment  of  the  bill, 
they  remained  in  their  hands, 
subject  to  the  charge,  because 
A.  and  Co^  must  be  presumed  to 
have  asked  security  as  agents  for 
B.t  whofQ  ratiBcation  of  their  act 
for  his  benefit  might  also  be  in- 
ferred. Bailey  v.  Ctdverwellt  T. 
9G.4.     .  ,  :eage4^»i 

.  The  statute  58  G.  S.  c.  75.  pro- 
hibits die  buying  of  btieasants 
in  ail  cases,  and  Chererone  by  a 
oonireot  ft)r  Vtit  sale  of  Hve  phea- 
sanui  ao  ^itiperty  paskes  to  the 
purchaser.  Helps  v.  GUnister^ 
M.9G.^.  ♦  553 


•' .'  ' .' ' 


TURNPIKE  ROAt>S. 


»        ,.  >  •    , 
VAULl"., 


m'.J 


I  •  % 


Almg^e6dti»  seM  to  J?,  his  interest 
in- a  pabln^  howe,  and  Ms  furni- 
tXLT^Mii  at  an  a^p'pr^s^ment  to 
be  aiiade  bf  two  apprbis^i/,  the 
tome  ad  tie  [^  for  at  a  day 
fiiiMl'iby'tthe'dgreemeat,'  on  B.s 
tlkin^ipossiSl^;  Whkn  W^  to 
be  lKiiM(1)eror^  ihe>Skh  of  Marek 
\b9m\iiesiiV^iM'^^'ii^0i^pM  by 


jB.  as  a  deposii^ :  iM)d  he  agreed 
that  if  he  sliould  ndt  complete 
his  part  of  the  agfeettient  the 
sum  so  paid  should  be  forfeited. 
The  buyer  and  seller  appointed 
appraisers  respectively.  On  t)ie 
25th  of  March  the  two  appraisers 
met,  and  the  seller's  appraiser 
was  then  informed  that  the  ap- 
praiser of  the  buyer  cbuld  not 
conveniently  on  that  day  coin- 
,  plete  the  valuation,  butj  woidd 
*  nhish  the  business  the  next  d|gy. 
No  objection  was  then  made  to 
the  proposed  delay.  ,  The  ap- 
praiser of  the  buyer  went  to  tQe 
iseller's  premises  the  foUowipg 
day 'to  make  the  yaluation^^  tfut 
the 'teller  refused  to  allow  him  $o 
to  iot  and  said  he  would  not 
cbmplete  fhe  contract :  Held, 
that  under  the  circumstances^.  ;it 
was  incumbent,  on  the  seller,  If 
he  {ntende4  to  insist  that  the 
contract  should  be  completed  on^ 
the  day  mentioned  in  the  agree- 
ment, td  have  no6*fi.ej  such  ii^- 
tehtibh  tp  the  buyer ;  andu  not 
having  done'  so,  that  tb^  latter 
ivas  piititied  to  recover^  back  the 
depc^it.  Carpenter  V.  Alakiffonlf 
My9GA^  .    rage5t5 


WAHRAWP. 

1  ■:.,..  RUPX.        . 


*       * , 


'¥ 


WARHANT  OF  ATTOttKEY; 

.     ■  '     .  ■  •  »  • 

See  Bakkrbpt,  4.  a  PitAGTicx*  & 

WELSH  JUDICATURE  ACT. 

By  the  Wdsh  jtidfcature  act,  5  G.-i. 
c.  106.  «.^1.  ft  is  enacted,  that  In 
all  transitory  actions  whfch  shall 
be  brought  m  any  douft  of  re- 
cord ont  of  the  prfncfpafity^  and 
the  debt  of  damages  Yecovered 

shall 


872 


WHARFAGE. 


WORK  AND  LABOUIl. 


Shalt  not  amount  to  501.,  and  it 
riiall  appear  on  the  evidence 
given  on  the  trial,  that  the  cause 
of  action  arose  in  the  principality, 
and  that  the  defendant  was  resi- 
dent in  Wales  at  the  time  of  the 
service  of  anj  writ  or  other  mesne 
process  served  on  him  in  such 
action,  and  it  shall  be  so  testified 
under  the  hand  of  the  Judge  who 
tried  the  cause,  a  judgment  of 
nonsuit  shall  be  entered :  Held, 
that  it  is  discretionary  in  the 
Judge  who  tries  the  cause,  to 
grant  or  refuse  the  certificate 
mentioned  in  the  act;  and  that 
where  the  Judge  has  refused  to 
certify,  this  Court  has  no  power 
to  order  a  jud^^ent  of  nonsuit  to 
be  entered. 

Held,  by  Lord  Tenterden  C.  J. 
at  Nbi  Priusy  that  it  lies  upon 
the  defendant  to  shew  that  he 
was  residing  in  Wales  at  the  time 
when  the  writ  or  mesne  process 
was  served  on  him  in  the  action, 
and  that  general  evidence  that  his 
usual  place  of  residence  both  be- 
fore and  subsequent  to  the  com- 
mencement of  the  action  was  in 
Wales  was  not  sufficient.  Jones 
V.  Kenriek,  T.  9  G.  4.    Page  337 

WHARFAGE. 

By  an  act  of  parliament  certain  per- 
sons were  incorporated  as  the 
Hull  Doclc  Company,  and  pre- 
mises (before  the  property  of  the 
crown),  were  given  to  them  for 
the  purposes  of  the  act,  and  they 
were  authorised  to  make  a  dock. 


quays,  wharfs,  Sto^  wUi^  it 
enacted  should  be  vested  in 
for  the  purposes  of  tke  Ad. 
Amongst  other  thincs  it  was  pro- 
vided, Uiat  *<  aH  goods,  &Cn  whkk 
should  be  latukd  or  disehargtd 
upon  any  of  the  quays  or  wharft 
which  should  be  erected  bj  virtue 
of  that  act,  should  be  liable  tm 
pay,  and  should  be  diarged  aod 
chargeable  with  the  like  rates  of 
wharfage  and  payments  as  were 
usually  taken  or  received  for  any 
goods,  &c.,  loaded  or  discharged 
Upon  any  quays  or  whaHs  in  the 
port  of  London:**  Held,  tliat  as 
the  premises  were  only  vested  in 
the  company  for  the  purposes  of 
the  act,  they  had  no  common  law 
right  to  a  compensation  for  the 
use  of  them ;  and  that  the  statute 
did  not  give  them  any  right  to 
claim  wharfage  for  goods  shipped 
off  from  their  <^uays.  The  Dock 
Company  ai  Ktngston^upon^HuU 
V.  La  Marche^  E.9G.4.  Page 42 

WILLS, 
See  EvinsNCE,  3. 7- 


WITNESS- 

See  Bankrupt,  3.    Bxi.x.  of  £z- 
CHAKoa,  5.    Evidence,  14, 15. 


WORK  AND  LABOUR  AND 
MATERIALS. 

See  AsauMFSiTyS. 


END  OF  THE  EIGHTH  VOLUME. 


Priulfd  by  A.  Strabaii,  Law- Printer  to  Wn  lisfCily, 
rrinicrs-Sircvt,  liondoii. 
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